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1 e CNMI SUPERIOR COURT
IN'THE SUPERIOR COUR *Jl E-filed: Mar 19 2025 08:10AM

FOR THE WW5f )/  Clerk Review: Mar 192025 08:10AM
COMMONWEALTH OF THE NORTHERN M 7 NAMSEANDS oy
N/A

ANN MAUREEN S. ATTAO,
CIVIL ACTION NO. 24-0131

Plaintiff,
VS.

COMMONWEALTH OF THE
NORTHERN MARIANA ISLANDS,

ORDER GRANTING DEFENDANT’S
MOTION TO DISMISS

Defendant.

~— — — — — — — — — — ~— —

L. INTRODUCTION
THIS MATTER came before the Court on February 25, 2025, at 9:00 a.m., in Courtroom
217A, at the Superior Court, Guma’ Hustisia, Susupe, Saipan, Commonwealth of the Northern
Mariana Islands (“Commonwealth”), for a hearing on Defendant’s Motion to Dismiss. Ann Maureen
S. Attao (“Plaintiff’) was represented by Stephen Woodruff. The Commonwealth (“Defendant”)! was
represented by Assistant Attorney General Alison Nelson.
Defendant motioned for the Court to dismiss Plaintiff’s June 3, 2024 Complaint. Based on a

review of the parties’ filings, oral arguments, and applicable law, Defendant’s Motion to Dismiss is

hereby GRANTED.

II. BACKGROUND
On November 8, 2021, the Department of Commerce (“Commerce”) hired Plaintiff as a Clerk
Typist III in the Workers’ Compensation Division, under the supervision of Francisco D. Cabrera

(“Cabrera”). Plaintiff’s contract was to end September 30, 2022. However, Plaintiff “suffers from

! Plaintiff initially pled her Complaint against seven (7) total defendants. The Court’s December 30, 2024 Order dismissed
all defendants except the Commonwealth.
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diabetes, diabetic neuropathy, high cholesterol, asthma and anxiety.” See Complaint, 4 9 13.
Plaintiff’s medical needs caused frequent absences from work.

Plaintiff accrued one hundred eight (108) hours of leave without pay in almost five (5) months
with Commerce, between January 2, 2022, and May 26, 2022. See id., 4 q 16. This included seventy-
six (76) hours for diabetic medical care, twenty-four (24) hours for jury duty, four (4) hours for “car
trouble,” and four (4) hours to attend a funeral. See id. 4 § 18. Plaintift’s leave requests were approved
when filed.

On May 26, 2022, Plaintiff received a “Notice of Termination for Cause” letter (“Letter”),
signed by Edward M. Deleon Guerrero (“Deleon Guerrero”). The Letter cited Plaintiff’s one hundred
eight (108) hours of leave without pay as cause for her termination. See id., 4 § 16. Plaintiff claims
the termination was actually “a political assessment by the incumbent Governor [Torres] and his
political allies, including Defendant [Deleon] Guerrero, based on Plaintiff’s family name, that she
could not be counted upon to support the Governor’s reelection.” See id., 6 § 24. The Letter stated
that the termination was “final” and “not appealable.” See id., 5 9 20.

On June 6, 2022, Plaintiff consulted with counsel and issued a letter to Deleon Guerrero,
objecting to the termination notice and asking that it be withdrawn. Plaintiff’s letter evoked the
protections of the Americans with Disabilities Act (“ADA”). On June 7, 2022, Deleon Guerrero
responded to Plaintiff by letter, stating that her termination was final and that her last day of
employment was to be June 10, 2022. See id., 5-6 9 21-23.

Plaintiff appealed the termination to the Commonwealth Civil Service Commission
(“CCSC”). The CCSC declined to consider Plaintiff’s request. Plaintiff claims this violated her due
process rights. See id., 5 9 27. On July 20, 2022, Plaintiff filed a discrimination charge with the
federal Equal Employment Opportunity Commission (“EEOC”). See id., 6 § 29. On March 5, 2024,

EEOC issued Plaintiff a “right to sue” letter. See id., 6 4 30. On June 3, 2024, Plaintiff filed her
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Complaint, alleging, inter alia, Discrimination on the basis of disability in violation of the ADA.

The Complaint listed six (6) causes of action against seven (7) total defendants:

1.

11.

1il.

1v.

V1.

Unlawful Discrimination on Account of Disability in violation of 42 U.S.C. § 12112:
Plaintiff sought declaratory and injunctive relief against Deleon Guerrero (in his
individual and official capacities), Cabrera (in his individual and official capacities), the
CCSC, Commerce, and the Commonwealth.

Back Wages pursuant to 42 U.S.C. §§ 1983, 12112: Plaintiff sought damages for the
period of alleged wrongful termination, between June 10, 2022 and September 30, 2022.
Plaintift sought relief against Deleon Guerrero (in his individual and official capacities),
Cabrera (in his individual and official capacities), the CCSC, Commerce, and the
Commonwealth.

Due Process Violation: Plaintiff sought damages against the CCSC for allegedly violating
her due process rights by declining to review her termination appeal.

Breach of Contract: Plaintiff sought damages against Commerce and the Commonwealth
for allegedly breaching her employment contract.

Tortious Interference with Contract: Plaintiff sought damages against Deleon Guerrero
(in his individual and official capacities), and Cabrera (in his individual and official
capacities) for allegedly interfering with her employment contract.

Intentional Infliction of Emotional Distress: Plaintiff sought damages against Deleon
Guerrero (in his individual and official capacities), and Cabrera (in his individual and

official capacities) for the alleged emotional distress caused by Plaintiff’s termination.

On October 4, 2024, the seven (7) defendants collectively filed Motions to Substitute and to Dismiss.

On December 30, 2024, the Court issued its Order Granting Defendants’ Motion to Substitute;

Granting in Part and Denying in Part Defendants” Motion to Dismiss. This Order substituted the
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Commonwealth in place of the individual capacity Defendants in Plaintiff’s fifth and sixth causes of
action. The Order further dismissed all named defendants except the Commonwealth.

Meanwhile, in Civil Case No. 23-0001, Presiding Judge Roberto C. Naraja heard Plaintiff’s
challenge to the CCSC’s 2022 refusal to hear her complaint. Judge Naraja remanded the matter to
the CCSC for further proceedings and review. See Attao v. Civil Service Commission, Civ. No. 23-
0001 (NMI Sup. Ct. Dec. 26, 2024 (Order on Petition for Judicial Review of Agency Action)).

Subsequently, on January 29, 2025, Defendant filed a Motion to Dismiss for Lack of
Jurisdiction. Defendant argued that Judge Naraja’s remand to the CCSC afforded Plaintiff
administrative remedies yet to be exhausted. Defendant also cited the Commonwealth’s immunity
from intentional tort claims in support of dismissing Plaintiff’s fifth and sixth causes of action.
Plaintiff filed an Opposition to Defendant’s Motion on February 11, 2025. Plaintiff argued that she
had already exhausted her administrative remedies when she took her claim to the CCSC in June
2022. Plaintiff further argued that dismissing the other six (6) named defendants in this matter allows
the Commonwealth to improperly shield itself from liability by citing immunity from intentional tort
claims. Defendant filed a Reply to Plaintiff’s Opposition on February 19, 2025.

The issues now before the Court are whether Plaintiff has unexhausted administrative
remedies, and whether the Court should apply the Commonwealth’s immunity from intentional tort

claims to Plaintiff’s fifth and sixth causes of action.

III. LEGAL STANDARD
If a Court lacks jurisdiction it has no power to enter judgment and must dismiss. See Atalig v.
Commonwealth Election Comm ’n, 2006 MP 1 9 16; see also NMI R. Civ. P. 12(b)(1). Exhaustion of

administrative remedies and final agency action are prerequisites for subject matter jurisdiction and

judicial review. See Cody v. N. Mar. I. Ret. Fund, 2011 MP 16 9§ 10.
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The Commonwealth “is not liable for the following claims: ... (b) Any claim arising out of
assault, battery. . . or interference with contract rights.” See 7 CMC § 2204(b). Upon scope of
employment certification, an action subsequently proceeding against the Commonwealth is subject
to Government Liability Act (“GLA”) immunity from intentional tort claims (including interference
with contract and intentional infliction of emotional distress). See 7 CMC § 2210(c); see also Kabir

v. CNMI Pub. Sch. Sys., 2009 MP 19 q 42.

IV.  DISCUSSION

A. Jurisdiction, Administrative Remedies, and Final Agency Action

Exhaustion of administrative remedies and final agency action are prerequisites for subject
matter jurisdiction and judicial review. See Cody, 2011 MP 16 9 10. Presiding Judge Naraja
remanded Plaintiff’s complaint to the CCSC. See Attao, Civ. No. 23-0001 (NMI Sup. Ct. Dec. 26,
2024 (Order on Petition for Judicial Review of Agency Action). As such, Plaintiff now has available
administrative remedies. There will not be final agency action until the CCSC rules on the remand.
Therefore, the Court lacks subject matter jurisdiction and must dismiss.

Plaintiff argued that she already exhausted her administrative remedies when the CCSC
refused to hear her claim in June 2022. Her Opposition characterizes the instant Motion to Dismiss
as an attempt to block Plaintiff from any remedy by requiring a second exhaustion. Plaintiff cited
newspaper articles to argue that the remand to CCSC is effectively a remedy bar, owing to CCSC’s
alleged inefficiency. Regardless of the questionable legal authority contained in these 2023 Marianas
Variety and Saipan Tribune articles, requiring exhaustion and final agency action is not a remedy
bar. Instead, it is a requirement for subject matter jurisdiction.

Exhaustion and final agency action must necessarily be final. If Plaintiff has available

administrative remedies the Court cannot find that she has completed exhaustion. Similarly, the
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Court cannot rule that final agency action has occurred until the CCSC rules on Plaintiff’s remanded
claim. See Attao, Civ. No. 23-0001 (NMI Sup. Ct. Dec. 26, 2024 (Order on Petition for Judicial
Review of Agency Action).

The NMI Supreme Court ruled that, in certain circumstances, exhaustion may not be
necessary if individual interests weigh heavily against the requirement. See Cody, 2011 MP 16 9
13-15, 38 (citing McCarthy v. Madigan, 503 U.S. 140, 146 (1992)). The instant matter does not
contain such circumstances. In fact, allowing Plaintiff’s Complaint to proceed in this Court while
the CCSC simultaneously reviews identical facts creates a danger of conflicting or contradictory
judgments. The Court will not rule that it has jurisdiction it lacks so Plaintiff can race her Complaint
in multiple forums. Exhaustion and final agency action are prerequisites for subject matter
jurisdiction. Since this matter has been remanded to the CCSC, neither are present. Therefore, the
Court GRANTS Defendant’s Motion to Dismiss.

B. GLA Immunity from Intentional Tort Claims

Plaintift’s Complaint pled a fifth cause of action for tortious interference with her employment
contract. Plaintiff’s sixth cause of action is for intentional infliction of emotional distress. These are
intentional tort claims. Plaintiff initially pled the causes of action against Deleon Guerrero (in his
individual and official capacities), and Cabrera (in his individual and official capacities). The Court
substituted Deleon Guerrero and Cabrera in their individual capacities for the Commonwealth; the
Court also dismissed Deleon Guerrero and Cabrera in their official capacities from this matter. See
generally Ord. Granting Def.s” M. Substitute . . . MTD (Dec. 30, 2024).

Upon scope of employment certification, an action subsequently proceeding against the
Commonwealth is subject to GLA immunity from intentional tort claims (including interference with
contract and intentional infliction of emotional distress). See 7 CMC § 2210(c); see also Kabir, 2009

MP 19 9 42. Since Plaintiff’s fifth and sixth causes of action are now intentional tort claims pled
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against the Commonwealth, they are subject to this immunity and must be dismissed. However, since
the Court lacks jurisdiction, these causes of action are dismissed even if the Commonwealth was not

immune from liability for intentional tort claims.

Plaintiff argues that the Court should apply the recent NMI Supreme Court case Maratita v.
Commonwealth Healthcare Corporation to this matter. See generally Maratita v. Commonwealth
Healthcare Corp., 2024 MP 10. Maratita invalidated damage caps in the GLA on equal protection
grounds. The Court undertakes the instant analysis specifically dismissing Plaintiff’s fifth and sixth
causes of action to elucidate that Maratita did not invalidate GLA liability for intentional torts. Here,
reading Maratita to do so is an improperly overbroad application of precedent. Therefore, the Court
notes that even if it had not dismissed for lack of subject matter jurisdiction, Plaintiff’s fifth and sixth
causes of action are pled as intentional tort claims against the Commonwealth. The GLA immunizes

the Commonwealth from such claims. See Kabir, 2009 MP 19 q 42.

V. CONCLUSION
Based on the foregoing, the Court lacks subject matter jurisdiction as Plaintiff has not
exhausted administrative remedies and there has not been final action at the CCSC. Therefore,

Defendant’s Motion to Dismiss is hereby GRANTED.

SO ORDERED on this 19" day of March in the year 2025.

TERESA K. KIM-TENORIO
Associate Judge




