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1. Appeal and Error - Standard of 
Review - Summary Judgment 
The Appellate Division reviews the grant 
or denial of a motion for summary 
judgment de novo. 

2. Appeal and Error - Standard of 
Review - Summary Judgment 
A counsel’s own failure. to conduct 
discovery cannot be a basis for reversal 
of grant of summary judgment. 
Com.Tr.C.R.Civ.P. 56(c). 

3, Civil Procedure - Summary 
Judgment - Burden of Proof 
On& a party seeking summary judgment 
meets the initial resoonsibilitv of 
informing the court of’the basis of the 
motion, and identifying those portions of 
the pleadings, depositions, answers to 
interrogatories and admissions of file, 
together with the affidavits, if any, which 
the moving party believes demonstrate the 
absence of a genuine issue of material 
fact, the burden then shifts to the party 
opposing the motion to establish the 
existence of an element essential 10 that 
party’s case, and on which that party will 
bear the burden of proof at trial. The 
moving party will be entitled to judgment 
as a matter of law if the nonmoving party 
fails to make a sufficient showing on an 
essential element of their case. 
C0m.R.Civ.P. 56(c). 

4. Civil Procedure - Summary 
Judgment - Discovery 
Where nonmoving party simply did not 
take advantage of the time within which 

discovery could and should have been 
conducted. motion for summary 
judgment was not 
Com.R.Civ.P. 56( R 

rematurely granted. 
. 

5. Civil Procedure - Summary 
Judgment - Particular Actions 
Where the defendant presented no facts 
on a motion for summary judgment 
which raised a genuine issue of material 
fact whether an agent/principal 
relationship continued beyond the time 
when a liase is granted by an NMI 
oerson who took fee title to non NM1 
bersons. and any alleged control of a 
principle over an agent ceases, the grant 
of summary judgment was proper on the 
issue of whether the arrangement violated 
the land alienation restriction. 
C0m.Tr.C.R.Civ.P. 56(c); NMI Const:, 
Art. XII. 

6. Contracts - Void - Undue 
Influence - Elements 
Undue influence is available to void a 
contract only if the person asserting 
undue influence shows that the person 
was under the domination of another or 
was iustifkd. bv virtue of a relation with 
another, in &un.ing that the other will 
not act inconsistently with their welfare. 

7. Contracts - Void - 
Unconscionability 
Unconscionability is present in an 
agreement when it is such that no person 
in his senses and not under delusion 
would make on the one hand, and as no 
honest and fair man would accept on the 
other. 

8. Civil Procedure - Summary 
Judgment - Burden of Proof 
A motion for summary judgment is no 
place for conjecture and speculation and 
where the defendant failed to provide 
evidence of the appraised value of 
property in support of claim of 
unconscionability, summary judgment 
was properly granted. C0m.R.Civ.P. 
56. 
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5 IN THE UNIXD STATES DISTRICT COURT 
FOR THE 

6 

7 

NORMfXN MJUANA ISLANDS 
UPELLATE DIVISION 

8 WRIAN ALDAN-PIERCE, 

9 Plalntlff~Appellee, 

10 VB. 

11 LtOCADIO c. HAFNAS, 

12 Defendant-Appellant. 
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15 
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18 THEODORE R. MITCHELL 

19 
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Saiprn, CM 96950 

21 

FOR PLAINTIFF-APPELLEE: 

LAW OFFICES OF 
RANDALL T, FENIELL 
Fan rl~h;n4~uilding 
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S&in, CM 96950 
BY: MARCIA R. BELL, ESQ. 

22 - 
*The Honorable Criscobal C. Duenrr, Chief Judge, Dirtrict 

23 Court 0f cutin, rltting by designation. 

24 
l * 

The Honorrble Jams N. Fitzgerald, Chief Judge, U.S. 
District of Alaska, rittlng by dcrignntion. 

25 
DlsLrict Court, 

a** 
The Honornble Richard 1. HlyuDoto, Aaoociate Judge, Trust 

26 Territory High Court, Saipan, CtM, rlctlng by dceignrcion. 
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1 Defendant-appellanr Ltocadlo C. Mrfnar (hereineftcr 

2 “defendant” or “Hefneo”) eppcalc from the decioion of the 

3 Commonwealth Trial Court of the Coucnonwealth of the Northern 

4 Msr,ana Ielands granting rumnary judgment in favor of 

5 plaintiff-appellee, Yarirr. Aldan-Pierce (hereinrftcr “pluintiff” 

6 or "Piercew), WC affirm, 

7 BACKGROUND 

8 &I March 5, 1986, plaintiff filed A complaint for rquithle 

9 relief in which it is alleged that plaintiff ie a resident of the 

10 Counnonveelth of the Northern Mariana Ielrndo (hereinafter “CNMI”) 

11 and l pereon of Northern tirrirnar dercrnc within the meaning of 

l2 rho CNMI Conrtitution. Hafnm, a reeldent of the CNMI, vrrranted 

13 to plaintiff that he has free and clesr title in fee simple to a 

16 certain piece of real property (hereinafter “rubjcct lot”) 

15 rlturted in rhe CNHI. According to the complaint plrinciff’r 

16 predccereor in interest Antonir Vlllrgomct (hrrrinrfttr 

17 “Villqomez”) entered into l written option bgrrement with Hafnrr 

l8 to purchase the subject lot, Nter rxcrcirlng her option 

l9 Villagomez mesigned her rlghtr to plaintiff. Defendant refuse6 

2o to honor the oprion egreement dooplre Vi11l~ORdZ’ end pleintiff’r 

21 compliance with the terme end conditlono of the option agreement. 

22 In hir enever &fnoe rdmitr that he entered into the option 

23 agreement, but errorto that he ir not fluent in the Lnglirh 

24 language ; he hoc been l dvircd that the contract ir illegal, 

2s against public policy and unenforceable, end denier bein the 

26 owner of the rubject lot. Furthermore, Mafnae l o)erto fhat 
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1 plaintiff has no Aal intereat in the option l grrrmrnt, plaintiff 

2 merely being an agent for Randell T. Fennel1 (hereinafter 

9 

10 

11 

12 

13 

14 

1s 

16 

17 

LB 

L9 

!O 

!l 

!2 

!3 

14 

I5 

‘6 

“Fennell”) end Brian Hckfahon (hereinafter “Hcktehon”), attorneys 

not of Northern Harianas dcrcmt. 

According to dcfe:dent , Fennel1 snd KcV~hx engaged 

Villagomct as an agent for the role purpose of rttemptlnp to 

acquire for themrrlver a permanent and long term intereat in real 

property in contrevention of the rertrlctlonr on l lienaclon of 

land contained in Article XII of the Conrnonwealth Conrtitution. 

In Auprt 1986, plaintiff filed I motion for runmty 

judgment addreocing the following threa iaoues raised by 

defendant in hi8 enawrr and countercldm, clclr to the rubjact 

lot, undue influence and the conrtlcut:onrlity of the 

trrhtaction. Attached to the moving prperr vere the rffidavitr of 

HcHahon, Fenncll, Villrgomcz l d plaintiff (hartlaaftrt 

collectively “Auguot Affiduvitr”). 

Dtfendrnt filed hlr opporitlon to the motion for rumrary 

judgment on October 8, 1986, the mornin& of tha hearing. With 

the court’8 pemirrion plaintiff flied A rupplemcnrrl memorandum 

on October 9, 1986. Attached to the rupplementrl memorandum are 

three l ffidavitr ant each from HcHehon, Fennel1 end plaintiff 

(hereinafter “Supplrmenral Affidavitr”) . 

On October 10, 1986, defendant filed l motion to rtrike rhe 

@upplemeneel l ffidavlte and a motion for continuance in order to 

provide defendant tn opportuniry to complete dlrcovtry of tht 

evidence porrtrred by Ftnnell, Hctlahon tnd-plelneiff. In tupport 
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1 of his motion counrol for drfcndant filed en bff%dwit which 

2 containo in relevrnt part the hirtory of hir rttempt# to contrct 

3 plrintiff for purporeo of dircovery. According to the undirputed 

4 affidavit of Theodore R. Mitchell 

5 ,.1 Shortly before the filing of the Plalntlff’s 
6 

Horion for Suatzery Juc!gwent, 1 notified counsel 
the plaintiff thrt 

~~poritions 
I intrndod to take 

upon or81 examination of ~rrrr. 
7 Fcnnr 11 end HcHahon , Mr. Vlllr~omez, and 

0 
Mrs. Aldan-Pierce and that I would like to l rtmge 
l mutual1 convenient time to do 00. 

9 
..1 At ii t e time of the foregoing convertrtlon, 
counrel to the plaintiff explained that rhr vu 

10 
presently involved in the Comnonwerlth Bank ceoc, 
but after that msttrr ves concluded, VQ could 

11 
discuss further the rchcduling of the depoeitfonr. 

Before those rrrrngementl could be made, for 

12 
ii; trkiq of the doporltlon, plaintiff filed her 
Motion for Sumner1 Judgment. 

13 Deftndrnt’r rpotion VU not acted upon by the trial court. 

lrc Ineterd, judgment var rendered on October 15, 1986, in frvor of 

‘5 pleintlff. The trial judge found the following frctr. 

16 Fennel1 rnd tW4ehon provided the fundr for the option I 

l7 agreement between Vtllrgornez end Mafnrr. It was rgrred that 

16 Fennel1 end McMahon would provide the money to exercise the 
I 19, option1 Villogomez would accept the money from Fennel1 and 

!O HcMnhonr pay it to Hafnrr~ take for elmple title! end leere the 

I1 property to Fennel1 end HcMohon for the longcrt perlod allowed by 1 

2 low. 

3 Upon instruction from Pennell and McH&hon, Vlllagomez timely 

* txercioed the option to purchore the property for the rgreed upon 

5 $10 per l qulrre meter, but Hefnrr refused Co convey title or to 
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1 comply with the terms of the option. Thereafter Vfllagomez 

2 aoeigned her yighto in the option to Pierce. 

3 Counrel for defendant acknowledged at the hearing on 

4 plaintiff’r motion for rurnzary Judgment that the conrtitutional 

5 iseue was properly resolved through I motion for sunn;urry 

6 judgment. Defendant’s position hae apparently changed in light 

7 of the three rupplemental rffidavlts filed on October 9, 1986. 1’ 

a The trial court found that there io nothing unconstitutional 

9 about the transaction and that based on the affidavita and the 

10’pleadings on file that suzzary judgment wzc mandated on his 
ll counterclaim for undue influence. The court further found that 

l* Pierce use in fwt Fennel1 and HeMehon’r agent prior to the 

13 execution of the option agreement, but that the agent/principal 

l4 relationship terminates when the lease ir executed, finally, on 

15 the cl&~ of unconrcionability the court notad that the defendant 

l6 prerented no evidence to rains a genuine irruo of material fact. 

17 STANDARD OF REVIEW -- 

l8 ,CiJ We review the grant or denial of a motion for eumaery 

l9 judpzent de novo. Fidelity Financial COO, v, Federal Home Loan 
2o Bank, 792 f.2d 1432, 1437 (9th Cir. 198611 Lone RanRer Tclrvirfon 

21 v, Proftrsrc Radio Corp., 740 F. 2d 716, 720 (9th Cir. 1984). 

22 Under Rule 56(c) runmary judgment ir propor “if the 

23 pleadings, deporitiona, l nnwer8 to intarrogatorle8, and 

24 add66iOn6 on file, together with the affidavitr, if any, chow 

2s that there ir no genuine iesue aa to any material fact and that 

26 the moving party le entitled to Judgment CI a mntter of law.” 
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1 Celotex v, Catrc-tc, _ u,S, -, 106 S,Ct, 2548, 91 L,Ed,2d 265 

2 0966), 

3 DISCOVERY 

r, One of the issues rairrd by defendant is whether the trial 

4 court erred by failing to cithe.r grant hie motion to strike the 

6 rupplcmeneal affidavits, or in the alternative, grant defendant’s 

1 motion for a continuance of the sumnary judgment hearing in order 

* to permit defendant to take deporitionr. 

‘i Defendant arguao chat the rupplemental affidavitr, all 

lo, phrased in subetsntially the same terms, are intended to reoolve 

l1 in the plainciff’o favor one of tha critical Isrues %prrrrnted by 

l2 the defendant on the unconotlrutionallty of the option agreement. 

l3 He arguer that the purpose of the l ffldavitr ia to rrtabllrh that 

J4 l e of the prcrent time, there ir no l grocment between Fennrll and 

A5 HcMahon and plaintiff which would permit Fennel1 and HcMahon to 

l6 exercire control over plaintiff1 leaving unanrwered thr qucetion 

l7 lwhether the agent/principal relationship io “open-ended”. 
I 

19’: 

I8 c2‘3 L’nder other clrcu~stanceo thir Court might be inclined to 

II 

agree with defendant that e requeet for further diccovery ie 

2o warranted. 

I/ 

Yet, this Court will not allow a couneel’e own 

21 failure to conduct discovery to be a bario for rtverral. 

22 Between counoel for defendant’@ original request, rometime 

23 prior to the filing of the motion for #wary judgment on 

2L,!Aupst 28, 19’36, and the hearing on the motion on October 8, 

3:;;;;,,;;. r~~“~,~~~~~‘:.~al~~‘~‘l:.E.:o”.r’~lae,,~:~e ;: . 
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l,suppleGental affidavits raise no novel issue which counsel for 
2 defendant should not have anticipated by the filing of tha Augurt 

3 aff idavito or the complaint itealf. In fact, the hugurt 

b affidavits embrace the role fact rddrcrlod in the ruppltmental 

21 51 affidavite, - 

6 Counrel had over one month to deporr tht effirntr, O? if 

7 necearrry , the a&me mount of time within vhich to file a rrqutrt 

g for continuance on the motion for rwriary judgment to l llov fot 

9 the trklng of deposltione. Counwl for defendant did neither. 

10 k’e n+te that the original hearing date motion was continued at 

11 defendant’s request from September 10, 1986 to September 19, 

12 1986, end vaa further continued, by ctipulrtion, to October 8, 

13 1986. 

14 C3J Under Celotex once A pnrty reeking rumnary judgment meet@ 

15 tht initial rerponsibility of informing the court of the brcir of 

16 the motion, and identifying thort portionr of the plcrdingc, I 
17’deporltlono, msvere to Lnterrogrtorlcr end rdmirrionr of file, 

18 I together with the affidavita, if my, which the moving party 

19, believee demonstrate the rbeence of a genuine iaoue of material 

20 fact, the burden then rhiftn to the party opporing the motion to 

21 eatablirh the exiotence of an element trrentirl to that party’@ 

22 case, and on which that party vill bear the burden of proof at 

23 trial, The moving party vlll be entitled to judgment ar 6 matter 

24 of law if the nonmoving party frflr to mnke A rufficient ehowlng 

25 on an emmentiel tlomcnc of their CAOO, 

Z6 I// 
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1 Rule 36(e) requires the nonmovlng perty to ~0 beyond ch@ 

2 pleadings and theit own affidavita and derignrrr rpccific frctr 

3 showing that there is a genuine ie#Ue for trial. Rulr 11b’t.l 

4 permita a euuunery judgment motion to be opporrd by my of the 

5 kinds of evidence lloted in Rule 56(c), except the mara pleadinga 

6 themselveo, and it io from thir list that e court expects the 
I 

‘11 nonmoving party to make the ohowing of a genuine iroue of 

8 m4ccrirl fact. - 
I/ 

31 

9. If thir court felt that the motion for eunrrPrry judpent wee 

10 premature, under Rule 56(f) we could either find that thr Court 

l1 rhould properly have denied the motion for @wry judflent, or 

l2 remend for u continuance on the he&ring of the motion for ruuanrry 

13 Judgment to prov;de the nonmovlng party with en opportunity to 

14 m&e full dircovery. 

l5’ 243 In light of the hirtory of thir C&II we ce-nnot ary that the 

16;nonmving party WBO not provldcd with an opportunity to make full 

17 discovery. Inateod, 

I/ 

it appear that the nonmoving prrty rimply 

18 did not take advantage of the t.bne within which discovery could 

19 and should have been conducted. 

20 Reetraint on A:ienrtion of Land 

21 Defendsnt contend@ that despite the fecrde of l 

22 leseor/lesree relationrhip between plaintiff and Fennrll rnd 

23 Mctlahon, the latter two Bre in reality acquiring a foe tlmple 

24 interert in land in contrrvention of Article X11, Section 1 of 

25 the CNMI Conerltution which rcrtrict perumnent and long-term 

26 interertr in real property to perconr of Northern klarirnr# 
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1 JrrtbnC. 41 Fkrlr argument 40 p?nrn( nnrt nn rhti thoary that 

2 Fennel1 and McMahon are principals and plaintiff 10 their agent. 

3 Affidavit1 rubmitted by plaintiff rrtrblirh en 

4 agent/principal relrtionmhip, as alleged by defendant, between 

5 Fennel1 and McMahon, and Villagomez and later plaintiff from the 

6 inception of the deal until the execution of the lease agreement. 

7 The Augurt affidavit8 rtate that upon rxacution of thr 

8 option agreement plaintiff will retain a fee interert in the 

9 rubject lot. Thereafter, in exchange for their having provided 

10’ h t e money to execute the option agreement Fennel1 and HcMahon 

11 will receive a 55 yerr le@ae. The only irrue necerrary for thlr 

12 Court to deternine ie whether 8 fact 10 presented vhich rrirs~ B 

13 genuine iarue of matcrlrl fret vhcther the rptntlprinciprl 

14 rtlationrhip continues during the term of the lease agrtcment or 

15 thereafter , 
16 To ruccesrfully oppose plaintiff’, motion for r-x-y 

17 judgment defendant muat present come fact to diopute the rvidqnce 

lg 
I 

preeented by plaintiff that rht retainr a fee simple interest in 

l# the eubject lot, 
I! 

20’1 ~3 We agree with the court below no fact has been preeented to 

21 raise a question 88 to plaintiff’s ongoing duty ~a an qent, 

z2 Upon the facto precented to the trial court the granting of a 

23 leA.re 

24 
II 

to Fennel1 and HcNahon tranrfonnr the rgentlprincipal 

relrtionship to that of 8 lcrror/leesee. The alleged control of 

25 i the principal over the agent ceaace. Although defendant tuggeete 

26 
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1 that plaintiff remains the agent of Fennel1 and Mchlehon no fact 

2 la presented to eubetantietr thlr claim. 1’ 

3 The granting of plainrlff’r motion for eunrmary judgment is 

4 proper only because defendant failed to prcecnt a fact UQon which 

5 t t .e court could find a genuine iosue of auterial fact, after 

61 6 plaintiff met her initial burden. - 

7 On the facto preoented on the constitutional ioouo ve cannot 

8 say the court erred in granting plaintlff’e motion for rummary 

9 judgment. 

101 UNDUE INFLWCE 

11 In order to rupprt A claim of undue influence the defendrnt 

12 muet eet forth a genuine issue of material fnct of an element 

l3 upon which defcndcnt vi11 bear the burden et trial. Ac trial 

14 defendant would have to rhov that he vae unfairly pereuaded and 

15 WA6 under the domination of Fennell, the pereon allegedly 

16 

I 
exrrciring the per*uafiion, or who by virtue of the relation 

17 between ionnell l d defendrnt, defendant wae juotified In 

l8 arruzing that Fennel! would not ect in a manner inconei8tcnt with 

lgldefendant’o velfare. Restatecent of Contracte, Second, 4177. 

2o Lb1 The CoPrment to 1177 rtateo that undue influence ir available 

21 to void e contract only if the required relation io found. That ’ 
22 16, undue influence "procectr a pcrcon only if he ir under the 

23 doE;inotion of another or is justified, by vlrtue of him relation 

“/ vlth another in AE suming that the other will not Act 

25 inconrietently with him welfere.” 

26 ill 
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1 In hie first counterclaim, defendant alleges: 
211 

3 
4 
5: 

6’ 

7 

0 

9 

10 

. . . Attorney Fennel1 fe a highly educated person. He 
DoeBessee extraordinary povero of purruasion (sic) and 
influence. 
. . .The defendant is a man of limited education. He 
cannot speak or rcrd the Engllrh language. He is 
e man of mode&t financial meena. 
. ..Becauoc Attorney Fennel1 ie en attorney, 
defrnda:,r t-iafncis whs justified in areuminE that 
Attorney Fcnn:iih would not 
inconristent defendant 

net in ;elf:::ner 
Hafnar ’ 

. ..Defendant Mofnno VPO further justified ‘ii 
arruming that Attorney Fennel1 would not act in a 
manner inconaiscent with his welfare, bccauoe 
Attorney Fennel1 had previourly roprerentrd three 
rhterr of defendant Hafnar in connection with a 

mntter involving family land. 

11 Relevant portionr of the Augurt affidavits #et forth 

12 Fenntll’r role in negotiating the option l greementr. The option 

13 egrcement wan executed over e period of many yrrrr. At all timer 

14 defendant utilized a trenrlrtor of hir choicr. Pennell 

15 reprerented defendrnt’a three rirterr in an rction to recover 

16 family lend, but ottentr he VPB cpecifknlly inotrucctd not to 

17 represent defendant. 

ie Under Cclotex we turn to the evidence prcecntcd by 

19 defendant, by affidavit or othcrwiac, to rhow that a genuine 

2O ioeue of material fact exlrtr. The defendant’@ sffidavit filed 

21 in oppoeition to the motion for rwnary judgment does not rebut 

22 the relevant portionr 
I 

of Fennell’ rffidavlt regarding undue 

23 influence. We will not rely on the plcrdlngn themsolver to find 

24 a genuine isrue of material fact. Celotex, rupra. There ir no 

25 AhOwing that the required relation between Fennel1 and defendant 

26 
I 

exleted to eupporc P claim for undue influence. 
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1 

2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15’ 

UC affirm the court’o granting of ounrmary judgment on 

jefendent’s counterclaim for undue lnflrtenee. 

UNCONSCIONABILITY 

c-+3 Finally, on the issue of unconscionability, the court citing 

:tL ;i LfCCr: of Contracts Second, 5208, Comment B, noted thet 

lefendenr presents no fact to establish that the option agreeDen: 

.s unconocionable in that it 18 “such a6 no man in hi8 OenOeO and 

rot under delusion will make on the one hand, wd IS no honest 

Ind fair man would accept on the other.“ 

According to the term of the option agreement the purchase 

Irice is $10 per square meter. In his &ffidrvlt dafcndmt atate 

.hat he ic informed and believer that nn anticipated apprairsl 

eport will indicate the value of the property co be “grrntly In 

xcemm” of $10 per aqurre motor. 

$3 A motion for wmmary judgment io no place for conjecture and 

16 / 6; 2-ti:rticn. Once #gain plaintiff bar mar her initial burden. 

17 Defendant presents no fret to rhow that there fm a genuine ~##uL 

18 

19 

20 

21 

22 

23 

24 

25 

26 

of material 

judgment on 

fact. We affirm the court’s order granting summary 

the iscue of unconscionability. 
e 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

FOOTNoTEs 

ti Looking closely at the supplemental affidavits this 

Court notes that they do nothing more than reiterate the 

substance of the August affidavits. See Footnote 2, infra. 

u The supplemental affidavits all state that "No 

agreement exists concerning the property which is the subject 

ofthis casewhichcompels (plaintiff) toholdordisposeoftitle 

at the direction of (Fennel1 or McMahon). While (plaintiff) will 

give (Fennel1 and McMahon) a lease, she is free to disposed of 

title at her pleasure." 

The August affidavits all state in relevant part that 

FennellandMcMahon would provide the money for the purchase of 

the subject lot in return for a lease for the maximum length 

allowed by law. 

2 In his dissent Judge Miyamoto lists factual issues 

which he believes may be present or implied. It is the opinion 

of the majority that the issues raised by Judge Miyamoto are 

either irrelevant or if relevant, were not raised by the 

appellant below. Acourtmaynot looktothepleadingsthemselves 

to find genuine issues of material fact. 

4fArticleXII Section 3, as amended, providesthatperson 

not of NorthernMarianas descentmayacguireleaseholdinterests 

for 55 years including any term of renewal. 
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14 
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16 
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18 

19 

20 

21 

22 

23 

24 

25 

5.L Defendant's continuing agency theory is based on 

sections 145and385 OftheRestatementof Agency. Thesesections 

are inapposite to the relationship created under the lease 

because the evidence presented does not support defendant's 

claimthatplaintiff agreed to hold title to the subject lot for 

the benefit and subject to the control of Fennel1 and McMahon. 

6fForthis reason the holdinginthis case does not reach 

the merits of the constitutional challenge to the transaction 

presented here. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE 

NORTHERN MARIANA ISLANDS 
APPELLATE DIVISION 

MARIAN ALDAN-PIERCE, ) Civil Appeal No. 86-9030 

Plaintiff-Appellee, ) 

VS. 1 

LEOCADIO C. MAFNAS ) DISSENT 

Defendant-Appellant ) 
) 

MIYAMOTO, District Judge' 

The undersigned disagrees with the decision of the other two 

judgesofthisappellatepaneltoaffirmthetrialcourt'sgranting 

of plaintiff's motion for summary judgment. 

At the outset, it should be noted that this is a case of 

paramountimportancetopersonsofNorthernMarianasdescent since 

the case involves the constitutionality of the practice in the 

Commonwealth of the Northern Mariana Islands, hereinafter 

referredto as the "Commonwealth," whereinpersonsofnon-Northern 

Marianas descent acquired what may be considered permanent long- 

term interests in real estate in the Commonwealth contrary to 

' The Honorable Richard I Miyamoto, Associate Justice, Trust 
Territory High Court, Saipan, CM, sitting by designation. 
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7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the provisi.2n.s of the Constitution of the Northern Mariana 

Islands, hereinafter referred to as the "Constitution." 

Section 1 of Article XII of the Constitution provides that 

"[t]he acquisition of permanent and long-term interests in real 

property within the Commonwealth shall be restricted to persons 

of Northern Marianas descent." 

Section 2 of Article XII of the Constitution provides, in 

part, that ‘:: ]he term acquisition used in Section I includes 

acquisition by sale, lease, gift, inheritance or other means." 

The original Section 3 of Article XII of the Constitution 

executedonDecember 5, 1976, provides, inpart, that"[tlheterms 

permanent and long-term interests in real property used in 

Section 1 includes freehold interests andleaseholdinterests or 

more than forty years including renewal rights...“ At the 1985 

constitutional convention, this sectionwasamendedtoleaseholds 

of more than fifty-five years. The present Section 3 goes on to 

say that "[alny land transaction in violation of this provision 

shall be void." 

Sections 4 and 5 of Article XII of the Constitution define 

who is a person of Northern Marianas descent and when a 

corporation is considereda person of NorthernMarianas descent, 

respectively. 

Section 6 of Article XII of the Constitution provides, in 

part, that ‘[alnytransactionmadeinviolation of Section I shall 

be void ab initio." 

The constitutional question was raised by the defendant 

(appellant) in the Third Affirmative Defense to his Answer that 

"[alny agreement between Attorney Fennel1 and Antonia C. 

Villagomez or between Attorney Fennel1 andMarian Aldan-Pierce, 

for the purpose of circumventing the restrictions on land 

alienation contained in Article XII of the Constitution of 
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the Commonwealth of the Northern Mariana Islands is illegal, 

void, and against public policy," This position was continually 

advanced by the defendant in his pleadings, including his 

responsetotheplaintiff'smotion for summary judgment. Despite 

this position, the trial court treated this case as an ordinary 

one, however, the following authorities require the trial court 

to do otherwise. 

CASES INDICATING CONSTITUTIONAL, 
PUBLIC, OR COMPLEX ISSUES SHOULD BE TRIED 

In &%zific American Fisheries v. Mullanev, 191 F.2d 137 

(9thCir. 1951), where the constitutionallyofthe Alaska statute 

imposing a higher license fee for non-resident commercial 

fishermen than for resident fishermen was the issue, the court 

held. 

Because of the importance of the issues presented 
in this suit, we think that it was not one to be 
disposed of by Summary judgment, even if proper 
motion for such judgment had been made or proper 
opportunity accorded for appropriate showing by 
affidavit or otherwise.... (citing Kennedyv. Silas 
Mason Co., 334 U.S. 249) 

InKennedyv. SilasMasonCo., 334U.S. 249, 68 S.Ct. 1031, 

921 L.Ed. 1347 (1948), involving the overtime provisions of the 

Fair Labor Standards Act, the court stated. 

We do not hold that in the form the controversy took 
in the District Court that tribunal lacked power or 
justification for applying the summary judgment 
procedure. But summary procedures, however 
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salutary where issues are clear-cut and simple, 
present a treacherous records for deciding issues 
of far-flung import, on whichthis Court shoulddraw 
inferences with caution fromcomplicatedcourses of 
legislation, contracting and practice. 

We consider it the part of good judicial adminis- 
tration to withhold decision of the ultimate 
questions involved in this case until this or 
another record shall present in a more solid basis 
of findings based on litigation or on a comprehen- 
sive statement of agreed facts. While we might be 
able. on the present record. to reach i 
that would decide the case, it miaht well be found 
later to be lacking inthethoroughness that should 
precede judoment of this importance and which it is 
the ourpose of judicial process to provide. 
(underscoring added) 

In Hawaii Housina Authority v. Castle, (653 P.Zd 781 

(1982), the Supreme Court of Hawaii decided that the constitu- 

tionality of the eminent domain statute would not be decided 

without a trial, in the following language. 

The Supreme Court of the United States said over 30 
years ago [b]ut summary procedures, however salu- 
tary where issues are clear-cut and simple, present 
a treacherous recordofdecidingissues of far-flung 
import... 

Our decisions have constantly been in accordance 
with that statement [citing a number of Hawaii 
cases] Since, as we have said, the case is, with 
respect to the "public use" issue, one of first 
impression, we are unwilling to decide the consti- 
tutionalityofthe statutewithoutatrial, pursuant 
to the statute, being held. 
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In&cl v I Cal Vi , 333 

U.S. 426, 68 S.CT. 641, 92 L.Ed. 784 (1948), the'court, in ruling 

upon a membership in the Federal Reserve System, decided: 

Its [the bank's] claims of injury were supported 
entirely by affidavits. Judgment on issues of 
public moment based on such evidence, not subject 
to probing by judge and opposing counsel, is apt 
to be treacherous. Caution is appropriate against 
the subtle tendency to decide public issues free 
from the safeguards of critical scrutiny of the 
facts through use of a declaratory summary 
judgment. Modern equity practice has tended away 
fromaprocedurebasedon affidavits andinterroga- 
tories, because of its proven insufficiencies. 

Complex cases where the questions are not, and often 

cannot be, conveniently isolated as pure questions of law, are 

not appropriately disposed of by summary judgment, as in this 

case. Elliott v. Elliott, 49 F.R.D. 283 (S.D. N.Y. 1970). 

Professor Moore states inhis treatise, 6 Moore's Federal 

Practice, q 56.15 (L-O) at 56-398 (2d ed 1984), that: 

The motion for summary judgment may be made by any 
partly in any type of action. But by its nature 
summarv 3udoment is apt to be ill-adawtedto cases 
of a complex nature or to those that involve 

. . . constitutional or otherlarae oub1i.c issues. which 
Dften need the full exoloration of trial. (under- 
scoring added) 

RIGHT TO TRIAL WHERE GENUINE ISSUES EXIST 

Reading the pleadings carefully, it is clear that, 

apart from the complex legal issues involved, the factual 

issues are equally complex, and these factual issues 

have not been fully brought out in the course of the 
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proceedings. Thetrialcourt, inanendeavorto resolvethiscase, 

simply looked at the bare legal issues, without determining if 

there were any genuine issues still to be resolved. To this 

extent, I feel that the trial court was in error. 

Theplaintiff allegedinthe complaintandotherpleadings 

a simple set cf facts, reduced to the legal issues of trust and 

agency relationships. But defendant viewed the situation 

differently. He sees this case as being one of: 

(a) an attempt by two attorneys of non-Northern Marianas 

descent to acquire freehold interest in th lands of the 

commonwealth for resale to non-Marianas citizens contrarytothe 

Constitution, hereinafter referred to as the "scheme," and 

(b) by the vehicle of option agreements and by using 

persons of NorthernMarianas descent as intermediaries or "straw 

persons," to carry out the scheme. 

Thus, there were patent disagreements as to the facts and 

their significance. Looking at the defendant's position in the 

best possible light, the factual issues that may be present or 

implied are the following: 

a. What was the intent andmotive of those who devised the 

scheme? 

b. Why was the scheme devised when long-term leases were 

permitted by the Constitution? 

C. How prevalent is the use of the scheme in the 

Commonwealth? 

d. How much control did the two attorneys exercise over 

the "straw persons" of NorthernMarianas descent in the carrying 

out of the scheme? 
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e. Was it the intent of the parties to the scheme that the 

intermediaries have fullcontrolor rights over the acquisition 

anddispositionofthe acquiredlands , orweretheintermediaries 

simply to be inert unobjecting persons who could be easily 

manipulated for some valuable consideration? 

f. Did the owners of the lands in question (Northern 

Marianas citizens) fully understand the nature of the transac- 

tion that they were entering into, or were they taken advantage 

of by virtue of their lack of knowledge or sophistication as to 

what the entire scheme was about? 

In Colbv v. Klune, 178 F.2d 872 (2d Cir. 1949), a 

stockholder's suit, the court declared 

We have in this case one more regrettable instance 
of an effort to save time by an improper reversion 
to "trial by affidavit," improper because there - 
is involved an issue of fact, wna on credibil- 
h Trial on oral testimony, with the opportunity 
to has often been acclaimed as one of the 
persistent, distinctive, and most valuable fea- 
tures of the common-law system. For only in such 
a trial can the trier of the facts (trial judge or 
jury) observe the witnesses' demeanor, and that 
demeanor - absent, of course, when trial is by 
affidavit or deposition - is recognized as an 
important clue to witness credibility. When, then 
as here, the ascertainment (as near as may be) of 
the facts of a case turns on credibility, a triable 
issue of fact exists, and the granting of a summary 
judgment is error. (underscoring added) 

In Toebelman v. Missourl Ka '- n sas Pine Line Co., 130 F.2d 

1016 (3d Cir. 1942), the court stated. 
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Upon a motion for a summary judgment, it is no part 
of the court's function to decide issue of fact, but 
solelytodetenninewhetherthereis anissueof fact 
to be tried.... A.ll doubts as to the wee of 

e as to a material fact mu& be 
resolvedst the party moving for a swxxn&ry 
e (underscoring added) 

In an action challenging gasoline price increases under 

the Emergency Petroleum Allocation Act, the court, in &%hi~&% 

0.. 1nc.v. -co. Inc., 668F.Zd511 (1981), held: 

If  the nonmoving party has raised by pleadings a 
genuine issue of material fact and the evidentiary 
matter in supportofthemotion for summary judgment 
does not establish the absence of such issue, 
summary judgment must be denied even though no 
opposingevidentiarymatterispresented... (citing 
cases) 

The very nature of a controversy may render summary 
judgment inadvisable. ‘[Slummary procedures should 
be used sparingly... where motive and intent play 
leading roles..." (citina PoJ..l-'r v. Colu&ia 
w, 388 U.S. 464, 82 S.CT. 486, 7 L.Ed.2d 

458 (1962)) 

In &&hamv. Ronrico Corooration, 171 F.2d 653 (1st Cir. 

1948), the court, in ruling upon a suit based on alleged fraud 

of insolvent debtor in furnishing capital for corporation of 

which defendants were stockholders, declared: 

It is wellsettledthat "Rule 56 authorizes summary 
judgment only where the moving party is entitled to 
judgment as amatter of law, where it is quite clear 
whatthetruthis, that no genuine issue remains for 
trial" (case citation omitted). At has a 

test doubt a~ 
to (case citations omitted) (underscoring 
added) 
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WHERE DEMAND FOR JURY TRIAL EXISTS 

The defendant in this case filed a request for jury trial 

on the same day that he filed the answer. 

While it is true that the rule on summary judgment does 

notinfringeupontherightto jurytrial, inwtakerv. Coleman, 

115F.2d305 (1940), involvinga suitagainsttheowneranddriver 

of an automobile for death damages, the Fifth Circuit Court of 

Appeals explained. 

The invoked [Summary] procedure, valuable as it is 
for strikingthrough shamclaimsanddefenceswhich 
stand in the way of a direct approach to the truth 
of the case, was not intended to, it cannot deprive 
a litigant of, or at all encroach upon, his right 
to a jury trial... 

Toproceedto summary judgment it is not sufficient 
then that the judge may not credit testimony 
professed on a tendered issue. It must appear that 
there is no substantial evidence on it, that is, 
either that the tendered evidence is in is nature 
too incredible to be accepted by reasonable minds, 
or that conceding its truth, it is without legal 
probative force... 

Summary judgment procedure is not a catch penny 
contrivancetotakeunwarylitigants into its toils 
anddeprivethemofatrial, itisa liberalmeasure, 
liberally designed for arriving at the truth i..ts 
purwose is nottocut litiaants off fromtheir right 
Qf trial by jury if they reallv have evidence which 
they will offer on a trd, it is to carefully test 
this out, in advance of trial by inquiry and 
determining whether such evidence exists. (under- 
scoring added) 
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ENTITLEMENT TO JUDGMENT AS A MATTER OF LAW 

The trial court found that there were no genuine issues 

of fact either as to the allegations in plaintiff's complaint or 

any of defendant's affirmative defenes and counterclaims. 

Inwdv. Gulf Power Co,, 291F.2d 422 (5th Cir. 1961), 

an action against electric power supplier for fire damage to 

hotel, -Judge Rives stated. 

Before rendering summary judgment the district 
court must determine both (1) that there is not a 
genuine issue as to any material fact and (2) that 
the moving party is entitled to a judgement as a 
matter of law... Requisite (2) does not automati- 
cally follow from requisite (1). 

Judge Rives quoted with approval the ruling in Palmer 

erlin, 191 F.2d 532, 27 A.L.R.2d 416 (5th Cir. 19510, 

.-. before rendering judgmmt the court must be 
satisfied not only that there is no issue as to any 
material fact, but also that the moving party is 
entitledto a judgment as a matter of law where. as 

. . an this czx?, the deczrsmn of a q,mz&aon of law bv 

circ-es . . 
have mdevel& 

to enable the Court to be reasonably certain that 
it ismakinga correctdetexminationofthequestion 
of law. (underscoring added) 
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THE "RELUCTANT APPROACH" 

For a case of this importance, there appears to have been 

a marked desire by the court to expedite the resolution of the 

cause. A number of technical objections were raised by the 

plaintiff's counsel to frustrate the attempt by the defendant to 

obtain sufficient time to prepare his case. Obeisance to the 

technicalities of the rules of the court was quite evident in the 

court's rulings. 

InS.J.eCommGssion, 

315 F.2d 235 (6th Cir. 1962), cert. denied, 375 U.S. 284 (1963), 

where a contractor brought suit against the Turnpike Commission 

for the Construction of a turnpike, Judge Miller commented: 

This Court has on several occasions expressed the 
view that a trial judge shouldbe slow in disposing 
of a case of any complexity on a motion for summary 
judgment, that while such a judgment widely used is 
a praiseworthy and timesaving device, yet such 

8 prompt dispatch of judicial business is neither the 
he nrimarv ourpose for which courts have 

c been established. and ,hat a party should not be 
deprivedof anadequateopportumlop 
the case by witnesses and a tri&L, when the issues. 
involved make such Drocedure the appropriate one. 
(underscoring added) 

It is often the case that although the basic facts 
are not in dispute, the parties in good faith may 
nevertheless disagree about the inferences to be 
drawn from these facts, what the intention of the 
parties was as shown by the facts, or whether an 
estoppel or a waiver of certain rights admitted to 
exist should be drawn from such facts. Under such 
circumstances, the case is not one to be decided by 
the Trial Judge on a motion for summary judgment. 
(cases cited) . . . . 
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CONCLUSION 

From the foregoing, it is my opinion that the summary 

judgment for the plaintiff be vacated and that the case be 

remanded to the Trial Court for a jury trial. 

DATED: December a, 1987 

RICHARD I. MIYAMOTO 
Designated Judge 




