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Decided July 24, 1981 

1. Constitution (NMI) -
Executive • Veto Power 
The Governor of the Northern Mariana 
Islands possesses line item veto 
authority. 

2. Constitution (NMI) • 
Executive • Veto Power 
The Governor's veto exercise is not 
unlimited and will be reviewed for abuse 
of discretion. 

3. Public Officers and 
Employees • Public Auditor 
The constitutional status of the Office of 
the Public Auditor does not shield it from 
legislative or gubernatorial regulation of 
appropriations under the Commonwealth 
Constitution. NMI Const., Art. II, §7. 

4. Contracts · Breach 
A breach of contract is a non-performance 
of any contractual duty of immediate 
performance. 

5. Contracts· Excuse for 
Nonperformance 
If a promissor prevents or hinders the 
occurrence o f  a condition, or the 
performance of a return promise, and the 
condition would have occurred or the 
performance of the return promise been 
rendered except for such prevention or 
hindrance, the condition is excused, and 
the actual or threatened non-performance 
of the return promise does not discharge 
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the promissor's duty, unless the terms of 
the contract are such that the risk of such 
prevention or hindrance as occurs is 
assumed by the other party. 

6. Contracts · Government • 

Breach 
Governor's veto of appropriation for 
Public Auditor resulting in inability of 
the Government to pay Public Auditor's 
contracted salary, put Government in 
breach of contract. 

7. Contracts· Government· 
Breach 
Even though government employee 
should have been aware that regardless of 
employment contract, salary would have 
to be paid out of duly appropriated funds, 
employee did not assume the risk of no:\
appropriation and the employee had the 
right to enforce the terms and conditions 
of the contract. 

8. Contracts · Employment • 
Government 
A public official who enters into a 
contract with one of the branches of the 
government for a stipulated salary for his 
services during a limited period is in a 
similar position to a private citizen 
entering into a contract with another 
citizen. 

9. Contracts · Government • 

Discharge 
Government employee's non-performance 
of his duties, as a result of veto of 
appropriations bill necessary to pay 
salary, does not discharge the 
Government's duty to pay him under the 
terms of his contract. 

10. Contracts· Damages • 
Mitigation 
Where government is in breach of 
employment contract, employee need not 



accept any employment outside of the 
Commonwealth in order to mitigate his 
damages or to seek employment other 
than as a public auditor. 

11. Contracts - Damages -

Employment 
Where government breaches employment 
contract, the plaintiff is entitled to 
recover the salary due under his initial 
two-year contract plus his salary for the 
next two-year contract, as well as the 
fringe benefits or their monetar y 
equivalent provided for in the contract 
under travel, transportation and moving 
clause. 
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IN THE DISTRICT COURT 
FOR THE 

NORTHERN MARIANA ISLANDS 

FILED 
"* 

--* '-'  

.JIl.J! an 

�.� 
.� 

ROBERT D. BRADSHAW, individually 
and as Public Audito� for the 
Comaonwealth of the Northern 
Hariana Is lands. 

} 
} 
} 
} 
) 
) 
) 
) 
) 

CIVIL ACTIOI �. 80-0021 

Plaintiff, 

vs. 

CARLOS S. CAMACHO, in his capacity ) 
as Governor of the Commonwealth of ) 
the Northern Hariana Islands; SAUL ) 
A. IIEWHAN ,  .in his c:apaci ty as • ) 
Directo� of Finance for the Common-) 
wealth of the Northern Mariana ) 
Is lands and THE GOVERNMENT OF THE ) 
COHKONWEALTH OF THE NORTHERN ) 
MARIANA ISLAN�S, ) 

} 
} Defendants. 

-------------------------) 

FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter is before the Court for a decision on the 

merits following trial on March 25, 1981. Plaintiff brings 

this action under 48 U . S .C. 1694a(b) , 48 U.S.C. 1694a(a) and 

42 U . S.C. 1983 to recover damages allegedly resulting from 

breach of plaintiff's employment contract, violation of his 

constitutional rights under the First, Fifth and Fourteenth 

amendments of the United States Constitution, and violation 

of his civil rights under 42 U.S.C. 1983. 

The Court took under advisement plaintiff's motion to 

enter judgment against defendant SAUL A. NEWMAN who was 

subpoenaed but did not appear for the trial. For the reason 

that defendanc NEWMAN was sued in his official capacity and 

has since resigned, and for the reason that he was rightfully 

executing the duties of hia �ffice during the period in which 

this action arose, the Court DENIES plaintiff's motion to 

enter default judgment against defendant NEWMAN. 
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Having cons ide red the pleadings, trial testimony, 

exhibits, sti pu lations of the parties, briefs, and appli

cable law, the Court hereby makes and ente�s the following 

findings of fact and conclusions of law. Any findings of 

fact equally applicable as a conclusion of law is hereby 

adoptad as .nch and conversely any conclusion of law appli

cable as a findins of fact is adopted as such. 

FINDINGS OF FACT 

1. The plaintiff is a Certified Public Accountant, 

licensed and certified' by the State of Oklahoma. 

2. On January 18, 1979, plaintiff ROBERT D. BRADSHAW 

va. appo1ntad Acting Public Auditor by defendant Governor 

CAaLOS S, CAMACHO. Plaintiff ' s salary commenced illllllediately 

at � rate of fl,153.85 bi-veekly, or $30,000 per annum. 

3. On'Ap�11 15, 1919, plaintiff vas confirmed by both 

boua •• of.the Commonwealth lesislature , and became the first 

rubllc Audlto� for the Commonwealth pursuant to Article III, 

Section 12 of the Commonwealth Constitution, 

4. On April 23, 1979, plaintiff prepared and submitted 

for sianature a Personnel Action Request torm, a copy of 

Which va. introduced and admitted at trial as plaintiff's 

Exhibit 2. The request was approved and signed by Acting 

CaYemor Francisco C. Ada, inasmuch as defendant Governor 

�CBO vas off-island. 

5. The COIIIIIOnwealth, through acting governor Francisco. 

C. Ada, (LieutenaIK Gov,emor of the Coumonwealth) in his 

officisl capacity, authorized Personnel Offficer Jesus P. 

Ikfnas to execute an employment contract (Prime Contract) 

berween the government and the plaintiff. See plaintiff ' s 

Exhibit 2. Request for Personnel Action, Standard fora 52. 
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6. On April 26, 1979, the plaintiff, through the 

Personnel Officer for the Commonwealth, Jesus P. Mafnas, 

entered into an employment contract w i th the Commonwealth 

for a per i o d  of two years, renewable for two add i tional two

year per i ods at plaintiff's option. The effective date of 

the contract was retroactive from January 18, 1979. See 

plaintiff's Exhibit I, introduced and admitted at tr ial. 

7. Plaintiff intended to exercise the renewal pro

vision under the Employment Contract so that there is 

presently an existing two-year contract (January 18, 1981 

to January 17, 1983) between plaint iff and the Government. 

8. The Employment Contract was entered into pursuant 

to Public Law 1-8 and Article Ill, Section 12 of the Common

wealth Constitution. 

9. The tenure of employment for the Public Auditor 

under Publi c  Law 1-8 is for six years. 

10. Plaintiff BRADSHAW and Personnel Officer Jesus P. 

Mafnas made numerous hand-wr itten amendments to the employment 

contract form (Plaintiff Exhibit 1, GNMI Form 331 A) in order 

for it to b e  consistent with Public Law 1-8 and Article III, 

Section 12 of the Constitution. 

11. Both of the parties of the employment contract intended 

that the provisions of the Constitution should control their 

agreement, and that plaintiff could be removed only by the 

Legislature, pursuant to Article III, Sect,ion 12 of the Con

st itution. To this date neither house of the Legislature 

has voted to remove plaintiff from office. 
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12. The parties executing plaintiff's employment 

contract intended the language "the Government is the sole 

judge" (Plaintiff's Exhibit 1, GNMI Form 331, paragreph 2 

of page 2) to mean the legislative branch of the government. 

13. Plaintiff substantially performed hi s duties and 

obligations under the employment contract t hrough Avril 9, 

1980. To the extent plaintiff has not performed his duties, 

he has been prevented administratively by SAUL A. NEWMAN and 

financially by CARLOS S. CAMACHO from so performing. 

14. Since April 9, 1980, pleintiff has not received 

payment of his salary from the Government as provided for 

in the employment contract, the reason being the Governor's 

veto on April 9, 1980, of appropriations in the budget 

bill (Public Law 2-1) for the Office of the Public Auditor. 

15. Defendant Governor CAMACHO's veto was exerc1sed 

pursuant So Article II, Section 7 (a) of the Constitution, 

which empowers the Governor to veto "every" bill or "any" 

item therein. 

16. The budget bill became law (Public Law 2-l) with

out prOvisions for plaintiff's salary, or. the operation of 

his office. 

17. The provisions in Article III, Section 12 of the 

Constitution, providing for legislative removal of the Public 

Auditor, do not in any way limit, restrict or invalidate the 

Governor '·s power to veto appropriations for the Office of 

the Public Auditor. 
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18. The contents of the "veto state'lllent" cODsti'1:ilCe 

official publications of the Governor and are w�thin the 

scope of his official duties. 

19. Defendant Governor CAMACHO executed his power of 

veto towards the plaintiff. and disapproved appropriations 

for the Office of the Public Auditor only because he con

sidered the present policies of the Office to be harmful 

and detrimental to the operations of the Commonwealth gov

ernment. 

20. Defendant Governor CAMACHO's veto of appropriations 

for the Office of the Public Auditor on the other hand emas

culated the Employment Contract entered into between the 

plaintiff and the Commonwealth. 

21. Defendant Governor CAMACHO intended to remove the 

plaintiff from office. when he vetoed the appropriations for 

the Office of Public Auditor on April 9, 1980. 

22. Although the legislature has never voted to remove 

the plaintiff from his office the Court is cognizant of the 

fac t that the House started its investigation and evaluation 

of plaintiff's performance approximately nine months after 

the governor vetoed appropriations for plaintiff's office. 

23. There is no employment available to plaintiff in 

the Commonwealth comparable to the position of Public Auditor . 
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24. There have been salary adjustments of various 

departmental heads from April 9, 1980 until March 25, 1981 

(the date the trial commenced). 

25. The legislature did not override the Governor's 

veto of the appropriations for the Office of Public Auditor. 

CONCLUSIONS OF LAW 

Jurisdiction 

The Court has jurisdiction over this matter under 

Title 48 United States Code § l694a(b) and Title 6 Trust 

Territory Code § 25l(1)(c}. 

The plaintiff alleges four causes of action against 

defendants in this case: (1) breach of contract, (2) viola

tion of the Commonwealth Constitution, specifically Article 

III, Section 12, (3) violation of Commonwealth Public Law 1-8 

and (4) violation of plaintiff's civil rights under 42 U�S.C. 

1983. 

The �ourt took under advisement defendants' motion to 

dismiss plaintiff's fourth cause of action during the trial. 

After having reviewed the records herein and the briefs sub

mitted by counsel in support of and in opposition to the 

motion, and after having heard the testimgny of defendant 

CARLOS S. CAMACHO, the Court concludes as a matter of law 

that there has been no violation of plaintiff's constitu

tional rights. The Court hereby GRANTS defendants' motion 

to dismiss plaintiff's fourth cause of action. A supplemental 

memorandum which sets forth the Court's reasons for dismissing 

plaintiff's § 1983 action will be filed following this decision. 



Violation of the Commonwealth Con.titution and Public Law 1-8 

tll Aa to plaiutiff' • •  econd and third cause. of action, 

the Court conclude. e. a matter of law that the defendant 

Governor CAMACHO lawfully vetoed appropriations for the Office 

of the Public Auditor. The power of the governor to .trike 

by item VIto appropriation. for certain executive office. 

(offic •• of Gov.rnor a�d Lieutenant Governor) specifically 

cr.ated by the Organic Act of Guam hal been upheld by the 

Court of Appeal. for the Ninth Circuit. See Thirteenth Guam 

Le,i.1atur. v. Bordello, 430 Y.Supp. 405 (D.C. Guam 1977); 

affirmed 588 F.2d 265 (9th Cir, 1978); Blanch v. Cordero, 180 

F.2d 856 (l.t Cir. 1950). 

The plaintiff contend that Bordallo can be di.tinguished 

from thi. c... bec.uae the Organic Act of Guam and -the Common

wealth Constitution are not similar document.. Plaintiff in.ists 

that the ca.e of State ex reI. Brotherton v. Blanken.hip, 207 

S.E.2d 421 (V.Va. 1973) i. more squaraly in point than Bordello. 

I beli.v. the p1aiDtiff'. contention i • •  rron.OUI. The plaintiff 

glaringly ilDOre. the thoughtful and inci.iv. opiniOn rendered 

by Judge Orrick in Bordello concerning the chief executive's 

veto pow.r. Jude' Orrick', preface to hi. analy.i. of the veto 

power cl.arly points out tbat what i. at i.sue in Bordallo tran

.cend. the di.puted provisions of the Organic Act: 

II 

While this decis10R is grounded primarily 
on analysi. of Guam's veto provisions and case 
law coni truing similar statutes, it was not ma4e 
without r.ference to the historical evolution of 
the v.to power. This development both provides 
a context in which to examine the present problem 
and ,ulle.tl the permissible bounds within which 
the power may operate. 

430 r.supp. at 407. 
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While I agree with plaintiff that Blankensh i p was 

not overruled by Bordallo for the simple reason that the 

Di�trict Court of Guam would not have any jurisdiction of 

an action involving interpretation of the West Virginia 

constitution, I am inclined to follow the more authorita-

tlve reasoning of Bordallo rather thaIl the i nsufficient 

ana lys is provided in Blankel2:, hiE 

�l3l This Court will not hesitate to reVll!W the governur's 

action when he has clearly abused hi� discretion in exer-

cising veto author ity over the e xec uti ve budget. However 

in this instance, the Court concludes that the governor's 

veto of the funds for pla i ntirf's office was not in excess 

of his constitutionally granted powers. The constitutional 

status of plaintiff's office does not shield it from legis-

lative or gubernatorial regulation of appropr iat ions under 

Article II, Section 7 of the Commonwea lth Constitution. 

I would like to emphasize that the Governor's veto 

power is' not necessarily the determinative factor in the 

appropriation process. This Court stated in Atalig v. 

Camacho (a.c. No. Marianas Civ. No. SO-OOll); 

The exercise of executive veto does not, 
of course, signal the death knell to legis
lative appropriations. Those bills or i tems 
thereof that have been vetoed mus.t be timely 
returned to the presiding officers of each 
house of the legislature with a statement of 
the reasons for the veto, otherwise such bills 
or items become law. Even if timely returned, 
any b ill or item may still become law if two
thirds of the members of each house vote upon 
reconsideration to override the governor's veto. 
(citation omitted) 

Memorandum Decision and Order at 7-S. 

In the present case, the legislature had more than 

what would have been sufficient time to reconsider the 
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Governor's veto.l The Court is now compelled, under the 

present factual posture of the case, to resolve the dispute 

over the plaintiff's employment contract. 

Breach of Contract 

�41 The Restatement of Contracts § 312(1932)2 provides 

the following definition of a breach of contract: 

A breach of contract is a non-performance 
of any contractual duty of immediate performance. 
A breach may be total or partial, and may take 
place by failure to perform acts promised, by 
prevention or hindrance, or by repudiation. 

l��l There is no question here that the parties, upon entering 

into a valid employment contract, have an obligation to each 

other to perform what the contract requires. The government 

as promisor, is obligated to pay plaintiff, the promisee, 

his bi-weekly salary for a period of two years in return 

for plaintiff's services as Public Auditor. The plaintiff 

had been tendering his services and receiving his regular salary 

lThis Court granted defendant's motion to dismiss in 
Ataltg on the ground that the'legislative process had 
not een given sufficient time to run its course. The 
present factual posture of the case dictated that the 
Court dismiss the action on the ground that the issues 
involved a political question. In the instant case, 
nearly a year had passed from the date the suit was 
filed, and yet the legislature had not acted on the 
vetoed appropriation for the plaintiff's office. 
Furthermore, plaintiff here alleges a cause of action 
(breach of employment contract) not pleaded in the 

Atalig complaint. 

2
Made applicable to the Northern Marianas by the SChedule 
on Transitional Matters, Section 2 (Continuity of Laws) 
of the Commonwealth Constitution and I T.T.C. § 103. 
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up until April 9, 1900, the date the C;ovcrnor vetoed the 

appropriations for the Office of the l'ublic Auditor, whic:, 

included plaintiff's salary A:; " result of the veto the 

Covernment W,JS unab le to Pl'l-fllr1J! i [�; C'nd of the barljain. 

The Legis lature, not havini; takeIl ilny a ction Lo override 

the Governor's item veto, allowed the appropriation bill 

to become law without a single penny appropriated to the 

Office of the Public Auditor. The Governor thereafter 

issued a memorandu� to the Director of Finance, co- defendant 

SAUL A. NEWMAN, ordering him not to expend public funds for 

s alary and expenses or other ob ligations incurred by the 

Office of the Public Audit(Or "" (OJ" April 9, 1980. 

��'hc df'fendanLs contend til;lt thL' Guvernor ril'.htfully 

exercised his authority in ord(,l·in,.� the Director of Finance 

not to expend public f'mds which \,ere unappropriated in the 

budget. The Cou,:-t agrees with til,' [;""['l"IllJl" S position as 

far as plaintiff's case against �i� is concerned. Counsel 

for the Gov ernment , however, ."lis" c.llltend that the Government 

is justifiably excused from perfoDcing because it was pre-

ve�ted by the Governor's veto. It follows, of course, that 

i.f the Government's non-perfun:1dlh'l' is indel'd justi.fi�lble, 

thl'll thetl' is no breach. 

Section 295 of the l{cstiltC'lwnt of Clllltrilcts (i'!32) 

sets out what would cons ti t ute :tn l>:CUN(> of condition hy 

pr�vention or hindrance. 

If a promisor prevents or hinders the 
".:currence of a condition, or the performance 
.,:' ,l re turn promise, and the condi tion would 
hd\'e oc curred or the performance of the return 
promise been rendered except for such preven
tlon or hindrance, the condition is excused, 
;mo the actual or threatened non-performance 
uf the return promise does not dis charge the 
promisor's duty , unless 
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(b) the terms of 
the r s 0 suc 

The condition in this case, of course, is the availability 

of funds; the promisor is the Government, and the other 

party and promisee is the plaintiff. 

The Government, represented by the Office of the 

Governor which in turn delegated its authority (to prepare 

an employment contract) to the Personnel Officer, promised 

to pay plaintiff a bi-weekly salary in return for plaintiff's 
. 

s ervices. As promisor, the Government is bound to pay 

plaintiff for his services until the expiration of the 

contract or until he is removed from officr. Plaintiff was 

satisfactorily tendering his services until the Governor 

vetoed appropriations for his office. To the extent that 

plaintiff has not performed his work satisfactori ly, he 

was prevented f�om doing so by the Government when the 

executive branch vetoed appropriations for his office and 

the legis lative branch failed to override the veto or to 

res ubmit another appropriation bill. Had the emp loyment 

contract provided that funding for plaintiff's office would 

be subject to an appropriation bill, it would be reasonable 

to infer that he assumed the risks of such contractua l 

language. The contract contained no such conditio n . 

�.� It is true that plaintiff, as a government employee, 

knew or should have known that his salary, regardless of 

his personal emp loyment contract, would have to be paid 
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from properly appropriated and enacted publi c funds. 3 

Nevertheless the Court holds that he has the ri ght to 

enforce the terms and conditions of his employment con-

tract where he did not assume the risk of non-appropriation 

in the contraCL. Thus, plaintiff's non-performance of his 

Juties, as a result of the veto, doe s  not discharge the 

Government's duty to pay him under the terms of the contract. 

The breach of plaintiff's emp loyment contract is a 

total breach of bo th his initial two-year employment con-

tract and the two years of the fnur-ye�r option that he 

has under the contract. As fll� ",; his cl aim for fULure 

d?mages for the last two /l''''� " .", i' n is ('uncerneJ, plaintiff 

is precluded f�om any aWdrJ of :"\.i[ IU'e liamages at this time 

for two reasons . ( 1) he is still the Public Auditor and 

the availability of funds for the Office of the Public 

Auditor for the remaining term of his contract is not 

totally out of the question at this time; and (2) the 

outcome of the present legislative removal proceeding in 

the House of Representatives could affect his claim for 

the last �o-year renewal option. 

(\01 The Court is satisfied that plaintiff need not accept 

any employment outside of the commonwealth in order to mitigate 

\511 31t is a generallj accepted propos ition that appointed 
public officials are not guaranteed their salaries 
during the ir tenure for the reason that their salaries 
are subj e c t  to periodic appropriations by the legislature. 
However, a p ubli c official who enters into a contract with 
one of the branches of tne government for a stipulated 
salary for his services during a limited period is in a 
similar position as a private citizen entering into a 
contract with another citizen. As the United Stat2s 
Supreme Court pointed out in Hal l  v. State of Wisconsin, 
107 U.S. 5, 26 L.Ed. 302 (1880): 

When a State descends from the plane 
of its sovereignty, and contracts with 
private persons, it is regarued 2!2 hac 
vice as a private person itself, and-ri 
bound accordingly. 
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his damages or to seek employment other than as a public 

auditor. 

The Court denies plaintiff's c laim of salary increase 

or adjustments because s aid increase was not proved by 

preponderance of the evidence. 

Damages 

�fl Plaintiff is entitled to recover the salary due under 

his init ial two-year contract plus his s alary for the next 

two-year contract. Plaintiff is als o entitled to recover 

the fringe benefits or their monetary equivalent provided 

for in the contract under the travel, transportatiol, and 

moving clause (4.1) of the employment clause. 

The Court finds plaintiff's damages as follows: 

(1) SALARY 

(a) Due and unpaid from April 9, 1980 
until April 9, 1981 . . . . . . . . $ 30,000.00 
less proper authorized deductions 

(b) Salary from April 10, 1981 until 
January 17, 1983 (termination 
date of the second two-year con
tract) 46 payperiods x $1153.85 . 
less proper authorized deductions 

(2) ACCRUED LEAVE from April 9, 1980 until 
January 17, 1983 (72 payperiods x 
8 hrs./payperiod - 72 days; 
72 x S115.38/day) . . . . . .  . 

(3) RETURN TRIP to the U.S. between con
tracts (one roundtrip at $1,810.00) 

(4) HOUSING BENEFITS (monthly allow'ance for 
two years at $375.00 per month; 
24 mos. x $375.00) . . . . . . . 

TOTAL 

53,077 .10 

8,307.36 

1,810.00 

9,000.00 

$102,194.46 

The award of damages under (l)(b), (2) is contingent upon 
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plaintiff not receiving fully enacted Hppropriations tor his 

office or authorization by the L,gislature of his salary for 

the second two-year contract. 

Judgment shall be entered on these findings of fact and 

concluaions of law for the plaintiff for his first cause of 

action. 

Each party is to bear its own costs herein 

DATED: '7; Oo«h-•• "", ... 

• 1981. 

Is lands this _ 2... y/-<:: day of 

ERNEST GI�OTTI 
n�signated Judge 
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