






























































































































































Board of Trustees: 

Catherine M. Attaa 

Chair 

Irene Holl 

N O ■ t 1t l • 1t  .. . . ... . .  , 

NMTECH 
T t ( M N l ( A l  l lt i. T I T U T I  

Northern Marianas Technical Institute 
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Trustee 
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MANMAPROPONI NA REGULASION SIHA: I Commonwealth gi Sangkattan na 
Islas Marianas, i Northern Marianas Technical Institute (NMTech) ha intensiona para 
u adapta komu petmanienti na regulasi6n siha i mafiechettun na Regulasi6n 
Procurement, sigun gi manera siha gi Akton Administrative Procedure, l CNMC 
§9104(a). I regulasi6n siha umifektibu siempri gi halum trenta (30) di has dispues di 
adaptasion yan pupblikasi6n gi halum Rehistran Commonwealth. (1 CMC §9105(b)). 

ATURIDAT: I mapropoponi na Regulasi6n Procurement manmacho'gui gi papa' i 
Aturidat nu 3 CMC §§12142(d). I NMTech manma'aturisa ginen i Lehislatura para u 
makatga huyung i ubligasi6n-fiiha ni para u ma'adapta i areklamentu yan regulasi6n 
siha manasosiat para i asuntu nu procurement siha. 

I TEMA YAN SUST ANSIAN I P  ALABRA SIHA: I manmapropoponi na Regulasi6n 
Procurement manmapega mo'na para u pribeni i regulasi6n yan i procurement nu 
fektus yan setbisiu siha ginen i NMTech. 

SUHETU YAN ASUNTU NI TINEKKA: I manmaproponi na Regulasi6n 
Procurement mapega para i ginihidan manera para i NMTech Procurement nu fektus 
yan setbisiu siha. 

DIREKSION PARA U MAPO'LU YAN MAPUPBLIKA: Esti i manmaproponi na 
Regulasi6n Procurement debi na u mapupblika gi halum Rehistran Commonwealth 
halum i seksiona gi maproponi yan nuebu na ma'adapta na regulasi6n siha (1 CMC § 
9102 (a)( l )) yan u mapega gi halum kumbinienti na lugat gi halum i civic center yan 
gi halum ufisinan gubietnamentu siha gi kada distritun senadot, parehu gi finu' Inglis 
yan i dos na lingguahin natibu (1 CMC § 9104(a)(l)). 

I UPINON SIHA: I manintires na pattida sifia mana'halum gi tinigi' upifion siha gi 
manmaproponi na adaptasion nu i Regulasi6n Procurement i NMTech para as Sifiorita 
Jodina Attao, Kabesiyu Eksakatibun Ufisiat, Northern Marianas Technical Institute, 
gi P.O. Box 504880 Saipan, MP 96950 osino para email address 
admin(a),nmtechcnmi.org. I upifion, infotmasi6n, pat agumentu siha debi na u fan 
halum gi halum 30 dihas ginen i fetcha nu pupblikasi6n esti na nutisia (1 CMC § 
9104(a)( l )). 
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Esti i manmaproponi na regulasi6n siha maninaprueba ginen i Kabesiyu nu Board of 
Trustees gi December 5, 2022. 

Nina'hfilwn a ���ii)= 
�atherine A'tfao ' 

2.l7 /1.02.i 
Fetcha 

Kabesiyu, Board of Trustees 

abesiyu Eksakatibu Ufisiat 

'), r s11ff\, 3 
r Fetcha 

I pisiat na Ayudanti para i Atministrasion 

Rehistran Commonwealth 

� . / q  '-<- b ;i.?) 
Fetcha 

Sigun i 1 CMC § 2153(e) yan i 1 CMC § 9104(a)(3), i manmaproponi na regulasion siha 
ni mafiechettun guini ni manmaribisa yan manma'aprueba komu fotma yan sufisienti ligat 
ginen i CN I Abugadu Hinirat yan debi na u mapupblika. 1 CMC § 2153(f). 

Abugadu Hinirat 
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Part 001 - General Provisions 

Subpart A - General 

§ 3000-001 Purpose 

(a) Interpretation. The regulations in this chapter shall be construed and applied to promote 
their underlying purposes and policies. 
(b) Purposes and Policies. The underlying purposes and policies of the regulations in this 
chapter are: 

(1) To provide for public confidence in the procedures followed in public procurement; 
(2) To insure the fair and equitable treatment of all persons who deal with the procurement 
system of the Northern Marianas Technical Institute; 
(3) To provide increased economy in Northern Marianas Technical Institute procurement 
activities and to maximize to the fullest extent practicable the purchasing value of public funds; 
( 4) To foster effective broad-based competition within the free enterprise system; and 
( 5) To provide safeguards for the maintenance of a procurement system of quality and 
integrity. 

§ 3000-005 Authority 

The regulations in this chapter are promulgated under the authority of PL 20-92 which make the 
Board of Trustees accountable and the Chief Executive Officer responsible for procurement and 
supply in Northern Marianas Technical Institute. 

§ 3000-010 Supplementary General Principles of Law Applicable 

Unless displaced by the particular provisions of the regulations in this chapter, the principles of law 
and equity including, but not limited to, the Uniform Commercial Code of the Commonwealth, and 
common law of fraud, conflicts of interest, waste, false pretenses, and public purpose shall 
supplement these regulations. 

§ 3000-015 Requirement of Good Faith 

The regulations in this chapter require all parties, including Northern Marianas Technical Institute 
employees and contractors, involved in the negotiation, bidding, performance or administration of 
the Northern Marianas Technical Institute contracts to act in good faith. 

§ 3000-020 Application of Regulations 

Except as otherwise specified by law, the regulations in this chapter apply to every expenditure of 
Northern Marianas Technical Institute funds irrespective of source, including federal assistance 
monies and Covenant funds, which are not subject to federal procurement requirements. These 
regulations do not apply to contracts between the government and its political subdivisions or other 
governments. Nothing in these regulations shall be construed to prevent any governmental body or 
political subdivision from complying with the terms and conditions of any grant, cooperative 
agreement or memoranda of understanding. 
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§ 3000-025 Severability 

If any provision of the regulations in this chapter or any application thereof to any person or 
circumstance is held invalid, such invalidity shall not affect other provisions or application of these 
regulations which can be given effect without the invalid provision or application, and to this end, 
the provision of this chapter are declared to be severable. 
§ 3000-030 Validity of Contract 

No Northern Marianas Technical Institute contract covered by the regulations in this chapter shall 
be valid unless it complies with these regulations. 
§ 3000-035 Remedy Against Employee 

Any procurement action of an employee of the Northern Marianas Technical Institute in violation 
of the regulations in this chapter is an action outside the scope of his or her employment. The 
Northern Marianas Technical Institute will seek to have any liability asserted against it by a 
contractor which directly results from these improper acts to be determined judicially to be the 
individual liability of the employee who committed the wrongful act. 

Subpart B - Definitions 

§ 3000-040 Definitions 

As used in this chapter, unless the context otherwise requires, the following meanings apply: 

(a) "Legal counsel" means an assistant attorney general designated by the Attorney General 
to serve as counsel for the Northern Marianas Technical Institute or a private attorney hired by 
the Board of Trustees with the consent of the Attorney General. 

(b) "Board of Trustees" means the Board of Trustees of the Northern Marianas Technical 
Institute. 

( c) "Chief Executive Officer" means the executive officer appointed by the Board of Trustees 
to administer the Northern Marianas Technical Institute who has full charge and control of the 
administration and business affairs of the Northern Marianas Technical Institute. 

( d) "Construction" means the process of building, altering, repairing, improving or 
demolishing a public structure or building or public improvements commonly known as "capital 
improvements." It does not include the routine maintenance of existing structures, buildings, or 
public real property. 

( e) "Contract" means all types of agreements, regardless of what they may be called for the 
procurement of supplies, services or construction. 

(t) "Cost-reimbursement contract" means a contract under which a contractor is reimbursed 
for cost which are allowable and allocable in accordance with the contract terms and these 
regulations, and a fee, if any. 
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(g) "Dispute" means a disagreement concerning the legal rights and obligations of contracting 
parties, which, if not settled by mutual agreement, must be referred to a neutral third party for 
resolution. 

(h) "Employee" means an individual receiving a salary from the Northern Marianas Technical 
Institute, including appointive and elective officials and non-salaried individuals, including those 
on honorarium, performing personal services for the Northern Marianas Technical Institute. This 
definition extends to Board of Trustees and members of their staff. Consultants, independent 
contractors and part-time workers shall be considered employees. 

(i) "Goods" means all property, including but not limited to equipment, materials, supplies, 
food items and commodities and other tangible personal property of any kind or nature, printing, 
insurance, leases of real and personal property, and sale or other disposal of real and personal 
property. 

(j) "Invitation for bids" means all documents, whether attached or incorporated by reference, 
utilized for soliciting bids. 

(i) ''NMTI" is the Northern Marianas Technical Institute. 

(I) "Official with expenditure authority" means the chief state officer who may extend, 
obligate, ear mark, encumber or otherwise commit public funds under the Planning and Budgeting 
Act, as amended, or under any annual appropriation act. 

(m) "Person" means an individual, sole proprietorship, partnership, joint venture, corporation, 
other unincorporated association or a private legal entity. 

(n) "Procurement" means buying, purchasing, renting, leasing or acquiring construction, 
goods or services. It also includes all functions that pertain to the obtaining of construction, goods 
or services, including description of requirements, selection and solicitation of sources, preparation 
and award of contract, and all phases of contract administration. 

( o) "Purchase description" means the words used in a solicitation to describe the goods, 
services or construction to be purchased and includes specifications attached to, or made part of, 
the solicitation. 

(p) "Responsible" in reference to a bidder means a person who has the capability in all respects 
to perform fully the contract requirements, and the integrity and reliability which will assure good 
faith performance. 

(q) "Responsive" in reference to a bidder, means a person who has submitted a bid which 
conforms in all materials respects to the invitation for bids. 

(r) "Services" means the furnishing of time, labor or effort by a person other than an 
Employee, and not involving the delivery of a specific end product other than reports, plans and 
incidental documents. 

(s) "Electronic" means electrical, digital or any other similar technology. 
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(t) "Contractor" means any person or company that is contracted to provide materials or 
labor to perform a service or job. 

Subpart C - Public Access 

§ 3000-045 Public Access to Procurement Information 

Procurement information shall be a matter of public record and shall be available for public 
inspection. Procurement information may be kept confidential when necessary to insure proper 
bidding procedures. This decision shall be made only by the Board of Trustees. 

§ 3000-050 Use of Electronic Media 

The use of electronic media, including acceptance of electronic signatures, is authorized consistent 
with the CNMI' s applicable statutory, regulatory or other guidance for use of such media, so long 
as such guidance provides for: 
(a) Appropriate security to prevent unauthorized access to the bidding, approval, and award 

processes; and 
(b) Accurate retrieval or conversion of electronic forms of such information into a medium 

which permits inspection and copying. 

Part 100 - Procurement Organization 

Subpart A - Procurement Officer 

§ 3000-101 Creation of Procurement and Supply Division 

There is hereby created in the Northern Marianas Technical Institute a Division of Procurement 
and Supply under the management of the Chief Executive Officer in the execution of those 
duties authorized under Public Law 20-92, or under any annual appropriations act. 

§ 3000-1 OS Procurement Officer 

The Chief Executive Officer shall appoint a Procurement Officer to administer and supervise the 
day-to-day activities of the division. 

§ 3000-110 Duties of the Officer 

The duties and responsibilities of the Officer include, but are not limited to, the following: 

(a) Oversee that these regulations are observed in all Northern Marianas Technical Institute 
procurement; 

(b) Hear all appeals of protests and disputes; 

( c) Conduct bidding, procurement, negotiation or administration of Northern Marianas 
Technical Institute contracts upon request of the official with expenditure authority; 

( d) Provide advanced planning for the centralized purchase of Northern Marianas Technical 
Institute supplies; 
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( e) Exercise general supervision and control over all inventories of supplies belonging to the 
Northern Marianas Technical Institute; 

(f) Establish and maintain programs for the inspection, testing and acceptance of supplies; 

(g) Exercise general supervision and control over the employees of this division. 

§ 3000-115 Contract Oversight 

(a) The Procurement Officer is responsible for certifying the correctness of all contracts 
according to the Northern Marianas Technical Institute policies; 

(b) The contract shall then be approved by the Finance Department (Accountant) or his 
designee for certification of funds; 

( c) The contract shall be approved by the Chief Executive Officer for expenditure authority; 

( d) The contract shall then be approved by the Chairman of the Board of Trustees; 

(e) The Northern Marianas Technical Institute's legal counsel shall certify the form and legal 
capacity of every Northern Marianas Technical Institute contract, change order, or purchase order. 
No contract for personal services or employment shall be approved if it is retroactive for more than 
thirty days. 

(f) The Personnel Officer shall approve all contracts for employment or personal services, 
including excepted services contracts and contracts for services by an independent contractor in a 
non-employment status. 

(g) A contract may be referred back to the Chief Executive Officer for further review based on 
additional evidence that it may not comply with the regulations in this chapter. If the Chief 
Executive Officer withdraws approval or refuses to approve a contract, he shall state in writing the 
basis for his determination. 

(h) It is the responsibility of the official with expenditure authority to ensure that the contractor 
does not sign the contract or incur any expenses under it until all necessary government signatures 
have been obtained. The supervision and inspection of a project is the primary responsibility of the 
official with expenditure authority. 

(i) No contract is effective against the Northern Marianas Technical Institute until all the 
Northern Marianas Technical Institute officials whose signatures appear on the contract form have 
signed the contract. A contract shall contain a right to audit records clause. 

§ 3000-120 Split Contracts 

If the Procurement Officer determines that a contract has been split into subcontracts for the purpose 
of avoiding bidding or if a change order or modification is unreasonably being made to increase the 
contract price where a contract has been bid and awarded to the lowest responsible and responsive 
bidder, then the Procurement Officer may require the contract or the modification to be 
competitively bid. An unreasonable modification or change order would be, for example, one 
which would have been reasonably foreseeable at the time of the formation of the contract. 
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§ 3000-125 Acceptance of Gratuities by Procurement Officer and Division Employees 

(a) In addition to the restrictions found in § 3000-525, the Chief and the employees of the 
Procurement and Supply Division shall be subject to these additional restrictions to avoid the 
appearance of impropriety. 

(b) The Chief or his employees cannot accept from any person any gift of value given to them 
with the intent to influence their business judgement. 

Subpart B - Procurement Function 

§ 3000-130 Procurement Services 

Upon request of any official with expenditure authority, the Procurement Officer shall provide 
assistance or conduct the bidding, procurement, negotiation or administration of a particular 
contract. 

§ 3000-135 Centralized Procurement of Supplies 

The Procurement Officer may, with the approval of the Chief Executive Officer, purchase supplies 
in large quantities to be relied upon by all departments, agencies, offices and branches when in the 
best interest of the Northern Marianas Technical Institute. No separate contract or purchase order 
for these supplies will be approved. 

Part 200 - Source Selection and Contract Formation 

Subpart A - Source Selection 

§ 3000-201 Methods of Source Selection 

Unless otherwise authorized by law or by regulation, all Northern Marianas Technical Institute 
contracts $50,001.00 and above subject to § 3000-210 shall be awarded by competitive sealed 
bidding, except as provided in: 

(a) § 3000-210 (Small Purchases); 

(b) § 3000-215 (Sole Source Procurement); 

( c) § 3000-220 (Emergency Procurement); 

(d) § 3000-225 (Competitive Sealed Proposals); 

(e) § 3000-230 (Professional Services); 

(f) § 3000-305 (Architect-Engineer Services). 

§ 3000-205 Competitive Sealed Bidding 

(a) Invitation for Bids. An invitation for bids shall be issued and shall include at the minimum: 
(1) An invitation for bids number; 
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(2) Date of issuance; 
(3) Name, address and location of issuing office; 
(4) Specific location where bids must be submitted; 
(5) Date, hour and place of bid opening; 
( 6) A purchase description in sufficient detail to permit full and open competition and allow 
bidders to properly respond; 
(7) Quantity to be furnished; 
(8) Time, place and method of delivery or performance requirements; 
(9) Essential contractual terms and conditions; and 
(10) Any bonding requirements. 

(b) Public Notice. Adequate public notice of the invitation for bids shall be given a reasonable 
time prior to the date set forth for the opening of bids. Publication of notice shall be on the school 
website over a continuous period of four weeks shall be deemed to be adequate notice. 

(c) Bidding Time. A bidding time of at least four weeks shall be provided, unless the 
Procurement Officer determines in writing that a shorter period is necessary. 

( d) Bid Receipt. All bids shall be submitted to the Procurement Office. Bids shall be received 
prior to the time set for opening and shall be maintained sealed in a locked receptacle at that office. 
If a bid is opened by mistake, it shall be resealed and the person who opened the bid shall write 
his signature and print his title on the envelope and deliver it to the Procurement Officer. No 
information contained in the bid shall be disclosed prior to the bid opening. The Procurement 
Officer shall cause the opened bid to be placed into the sealed receptacle. 

(e) Bid Opening. 
( 1) The bid opening shall be conducted by the Procurement Officer at the Office of the Chief 
Executive Officer. Bids shall be opened publicly in the presence of one or more witnesses at the 
time and place designated in the invitation for bids. 
(2) The Procurement Officer shall be present at the bid opening. The bids received prior to the 
bid closing date shall be publicly opened. The amount of each bid, together with the name of each 
bidder shall be recorded, the record and each bid shall be open to public inspection. The 
Procurement Officer shall prepare a written summary of the bid opening. 

(f) Bid Acceptance and Bid Evaluation. Bids shall be unconditionally accepted without 
alteration or correction, except as authorized in this chapter. Bids shall be evaluated based on the 
requirements set forth in the invitation for bids, which may include criteria as necessary to 
reasonably permit a determination as to the acceptability of the bid for the particular purpose 
intended. 

(g) Bid Rejection. A bid may be rejected for any of the following reasons: 
(1) Failure to conform to essential requirements of the invitation for bids such as specifications 
or time of delivery; 
(2) Imposition of conditions or restrictions in the bid which modify requirements of the 
invitation or limit the bidder's liability to the Northern Marianas Technical Institute. For example, 
bids shall be rejected in which the bidder: 
(i) Protects against future changes in conditions, such as increased costs; 
(ii) Fails to state a price and indicates that price shall be the price in effect at the time of 
delivery; 
(iii) States a price but qualifies it as subject to price in effect at the time of the delivery; or 
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(iv) Limits the rights of the Northern Marianas Technical Institute. 
(3) Unreasonableness as to price; 
(4) A bid from a non-responsible bidder. 

(h) Correction or Withdrawal of Bids; Cancellation of Awards. Correction or withdrawal of 
inadvertently erroneous bids, before or after award, or cancellation of awards or contracts based 
on bid mistakes must be approved by the Procurement Officer in writing. After the bid opening, 
no changes in bid price or other provisions of bids prejudicial to the interest of the Northern 
Marianas Technical Institute or fair competition shall be allowed. Whenever a bid mistake is 
suspected, the Chief Executive Officer shall request confirmation of the bid prior to award. In such 
an instance, if the bidder alleges an error, the Chief Executive Officer shall only permit correction 
of the bid or withdrawal of the bid in accordance with subparagraph (h)(l )  or (h)(2). 
(1) Correction of Bids. Correction of bids shall only be permitted when: 
(i) An obvious clerical mistake is clearly evident from examining the bid document. Example 
of such mistakes are errors in addition or the obvious misplacement of a decimal point; or 
(ii) The otherwise low bidder alleges a mistake and the intended bid is evident from the bid 
document or is otherwise supported by clear and convincing evidence as to the bid intended and 
the corrected bid remains the low bid. A low bidder may not be permitted to correct a bid mistake 
resulting from an error in judgement. 
(2) Withdrawal of Bids. Withdrawal of a bid shall only be permitted where the otherwise low 
bidder alleges a mistake and there is clear and convincing evidence as to the existence of a mistake. 
(3) Cancellation of Awards. Cancellation of awards or contracts shall only be permitted when: 
(i) Evidence as to the existence of the mistake is not discovered until after the award; 
(ii) Performance of the contract at the award price would be unconscionable. 

(i) Notice of Intent to Award. After bid evaluation, a notice of intent to award the contract to 
the lowest responsive bid by a responsible bidder whose bid fully meets the requirements of the 
invitation for bids and this chapter shall be issued to all bidders. The notice of intent to award is 
not a promise or guarantee of award, and the intended bidder should not incur any costs based on 
either the notice of intent to award or reliance of a contract. 

G) Award. 
( 1) The contract must be awarded with reasonable promptness by written notice to the lowest 
responsive bid by a responsible bidder whose bid fully meets the requirements of the invitation for 
bids and this chapter. The contract cannot be awarded less than five business days after the issuance 
of a notice of intent to award pursuant to subsection (i). Unsuccessful bidders shall also be 
promptly notified. 

(2)(i) Notice of an award shall only be made by the presentation of a contract with all of the required 
signatures to the bidder. No other notice of an award shall be made orally or by letter. No acceptance 
of an offer shall occur nor shall any contract be formed until a Northern Marianas Technical Institute 
contract is written and has been approved by all the officials required by law and regulation. 
(ii) Northern Marianas Technical Institute contract shall contain a clause which states that the 
signature of the private contractor shall be the last in time to be affixed to a contract and that no 
contract can be formed prior to the approval of all required Northern Marianas Technical Institute 
officials. 

(3) In the event all bids exceed available funds and the bid of the lowest responsive and responsible 
bidder does not exceed those funds by more than five per cent, and time or economic 
considerations preclude re-solicitation of work of a reduced scope, the Chief Executive Officer 
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may authorize the Procurement Officer to negotiate an adjustment of the bid price, including 
changes in bid requirements, with the lowest responsive and responsible bidder in order to bring 
the bid price within the amount of available funds. The negotiation shall be documented in writing 
and attached to the bidding documents. 

(4) Warranties. Any contract awarded by NMTI must state a warranty of goods, services or 
construction for a minimum of one year. 

§ 3000-210 Small Purchases 

Any procurement not exceeding the amounts established herein may be made in accordance with 
small purchase procedures. However, procurement requirements shall not be artificially divided 
so as to constitute a small purchase. 

(a) Purchases that use Government-sourced funds (local funds), or any combination of both 
local and federal funds, may be made according to the small purchase procedures of this subsection: 

(1) For purchases that do not exceed $5,000 at least one price quote shall be obtained. However, 
the Procurement Officer may require the expenditure authority to obtain more than one price 
quote. 

(2) A blanket purchase order may be used to make purchases without securing a price quote 
when the purchases do not exceed $5000. The goods or services that may be purchased 
under a blanket purchase order must be defined (i.e. office supplies) and shall not be used 
for equipment. The expenditure authority shall promptly submit to the Procurement Officer 
copies of receipts for all purchases made under a blanket-purchase order. The Procurement 
Officer may instruct the expenditure authority to explain the need for the goods or services 
and how the prices paid were reasonable. 

(3) For purchases that exceed $5,000, but which are less than or equal to $50,000, a minimum 
of three vendors shall be solicited to submit written or electronic quotations. The quotations 
shall be recorded and placed in the procurement file. If fewer than three vendors submit 
quotations, the expenditure authority shall certify, in writing, to the Procurement Officer 
that fewer than three vendors responded and shall provide written proof of the request. If 
fewer than three of the solicited vendors submit quotes, the Procurement Officer may either 
approve the request or instruct the expenditure authority to solicit additional quotes. 

(b) Purchases from the United States General Services Administration (GSA) may be made 
according to the small purchase procedures of this subsection: 

(1) At least one quote shall be obtained when making purchases, including purchases that 
exceed $250,000. 

( c) A purchase order may be used as authorization for any of the small purchase procedures of 
this section. 

( d) Purchase orders may also be utilized instead of contracts for purchasing instructional 
materials, books, and publications. 

( e) This section shall not apply to lease or purchase of vehicles, machinery and equipment or 
to the purchase of professional services. 
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(f) Construction & Design/Build services may be procured by obtaining three price quotations 
from qualified contractors & design/builders. Procurement under this subsection shall be limited 
to renovations of existing structures, repairs, maintenance, materials, and construction equipment. 
No new buildings or structures shall be built using this subsection. Contracts procured hereunder 
shall not exceed $30,000 and shall be accompanied by a justification, in writing, and agreed to 
and signed by the Chief Executive Officer. 

§ 3000-215 Sole Source Procurement 

(a) A contract may be awarded for a supply, service, instructional materials or construction 
item without competition when the Procurement Officer determines in writing that there is only 
one source for the required supply, service or construction item. 

(b) The written determination shall be prepared by the official with expenditure authority and 
shall contain the following information: 
(1) The unique capabilities required and why they are required and the consideration given to 
alternative sources. 

§ 3000-220 Emergency Procurement 

(a) Notwithstanding any other provision of the regulations in this chapter, emergency 
procurement procedures may be used where: 
(1) An unusual and compelling urgency precludes full and open competition, and 
(2) Delay in award of a contract would result in serious injury, financial or other to the 
Northern Marianas Technical Institute. An emergency procurement must be as competitive as 
practicable under the circumstances. 

(b) A written justification of the basis for the emergency and for the selection of the particular 
contractor must be made by the official with expenditure authority. The justification must include: 
(1) Description of the action being approved. 
(2) Description of the supplies or services required to meet the needs, including the estimated 
value. 
(3) A description of the efforts made to ensure that offers are solicited from as many 
potential sources as is practicable. 
( 4) A determination that the anticipated cost to NMTI will be fair and reasonable, and 
( 5) Data, estimated cost, or other rationale as to the extent and nature of the harm to NMTI. 

( c) The justification must be approved by the Procurement Officer and the Chief Executive 
Officer. 

§ 3000-225 Competitive Sealed Proposals 

(a) Condition for Use. When the Chief Executive Officer determines in writing upon the 
advice of the legal counsel that the use of a competitive sealed bidding is either not practical or 
not advantageous to the Northern Marianas Technical Institute, a contract may be entered into by 
competitive sealed proposals. 

(b) Request for Proposals. Proposals shall be solicited through a request for proposals. 
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( c) Public Notice. Adequate public notice of the request for proposals shall be given in the 
same manner as provided for in competitive sealed bids. 

( d) Receipt of Proposals. Proposals shall be opened so as to avoid disclosure of the contents to 
competing offerors during the process of negotiation. A register of proposals shall be prepared and 
opened for public inspection after contract award. 

( e) Evaluation Factors. The request for proposals shall state the relative importance of price 
and other evaluation factors. 

(t) Discussion with Responsible Offerors and Revisions to Proposals. As provided in the 
request for proposals, discussions may be conducted with responsible offerors who submit 
proposals determined to be reasonably susceptible of being selected for award for the purpose of 
clarification and to insure full understanding of, and responsiveness to, solicitation requirements. 
Offerors shall be accorded fair and equal treatment with respect to any opportunity for discussion 
and revision of proposals and such revisions may be permitted after submission and prior to award 
for the purpose of obtaining the best and final offers. In conducting discussions there shall be no 
disclosure of any information derived from proposals submitted by competing offerors. 

(g) Notice of Intent to Award. After proposal evaluation, a notice of intent to award the 
contract to the responsible offeror whose proposal is determined in writing to be the most 
advantageous to the Northern Marianas Technical Institute, taking into consideration price and the 
evaluation factors set forth in the request for proposals, shall be issued to all offerors. The notice 
of intent to award is not a promise or guarantee of award, and the intended offeror should not incur 
any costs based on either the notice of intent to award or reliance of a contract. 

(h) Award. Award shall be made to the responsible offeror whose proposal is determined in writing 
to be most advantageous to the Northern Marianas Technical Institute taking into consideration 
price and the evaluation factors set forth in the request for proposals. The award cannot be made 
less than five business days after the issuance of a notice of intent to award pursuant to subsection 
(g). No other factors or criteria shall be used in the evaluation and the contract file shall contain 
the basis on which the award is made. 

§ 3000-230 Competitive Selection Procedures for Professional Services 

(a) Procurement Method. The services of accountants shall be procured as provided in this 
section except when authorized as a small purchase, emergency procurement, sole-source 
procurement or non-employment services contracts. 

(b) Policy. It is the policy to publicly announce all requirements for professional services and 
negotiate contracts on the basis of demonstrated competence and qualifications at a fair and 
reasonable price. The Procurement Officer shall maintain files of current statements of 
qualifications of professional firms. Persons engaged in providing professional services may 
submit statements of qualifications and expressions of interests providing such types of services. 
Persons may amend these statements at any time by filing a new statement. 

(c) Public Announcement and Form of Request for Proposals. Adequate notice of the need for 
such services shall be given by the official with expenditure authority through a request for 
proposals. The request for proposals shall describe the services required, list the type of 
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information and data required of each offeror and state the relative importance of particular 
qualifications. 

( d) Award. Award shall be made to the offeror determined in writing by the official with 
expenditure authority to be the best qualified based on the evaluation factors set forth in the request 
for proposals, and negotiation of compensation determined to be fair and reasonable. If 
compensation cannot be agreed upon with the best qualified offeror then negotiations will be 
formally terminated with the selected offeror. If proposals were submitted by one or more other 
offerors determined to be qualified, negotiations may be conducted with such other offeror or 
offerors, in the order of their respective qualification ranking, and the contract may be awarded to 
the offeror then ranked as best qualified if the amount of compensation is determined to be fair 
and reasonable. 

Subpart B - Cancellation of Invitation for Bids or Request for Proposals 

§ 3000-235 Cancellation 

An invitation for bids or request for proposals may be cancelled and any and all bids or proposals 
may be rejected, when such action is determined by the Procurement Officer and approved by the 
Chief Executive Officer to be in the best interests of the Northern Marianas Technical Institute 
based on: 

(a) Inadequate or ambiguous specifications contained in the solicitation; 

(b) Specifications which have been revised; 

( c) Goods or services being procured which are no longer required; 

(d) Inadequate consideration given to all factors of cost to the Northern Marianas Technical 
Institute in the solicitation; 

(e) Bids or proposals received indicated that the needs of the Northern Marianas Technical 
Institute can be certified by a less expensive good or service; 

(t) All offers with acceptable bids or proposals received are at unreasonable prices; or 

(g) Bids were collusive. 

Subpart C - Qualifications and Duties 

§ 3000-240 Responsible Bidders and Duties 

(a) Awards shall be made only to responsible contractors. To be determined responsible, a 
prospective contractor must: 
(1) Have adequate financial resources to perform the contract, or the ability to obtain them; 
(2) Be able to comply with the required delivery or performance schedule; 
(3) Have a satisfactory performance record; 
( 4) Have a satisfactory record of integrity and business ethics; 
(5) Have the necessary organization, experience and skills (or the ability to obtain them), 
required to successfully perform the contract; 
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( 6) Have the necessary production, construction and technical equipment facilities, or the 
ability to obtain them; 
(7) Be otherwise qualified and eligible to receive award under applicable laws and rules; and 
(8) Submit a valid original business license and other certification as may be required. 

(b) Obtaining Information. Prior to award, the official with expenditure authority shall obtain 
information from the bidder or offeror necessary to make a determination of responsibility using 
the factors in subsection (a) above. The unreasonable failure of a bidder or offeror to promptly 
supply information in connection with an inquiry with respect to responsibility may be grounds 
for determination of non-responsibility with respect to that bidder or offeror. 

(c) Right of Non-disclosure. Information furnished by a bidder or offeror pursuant to 
subsection (b) may not be disclosed outside of the office of the Chief Executive Officer, the 
Procurement Officer, and legal counsel or any involved Northern Marianas Technical Institute 
Employee without prior consent by the bidder or offeror. 

(d) Non-responsibility Determination. When a bid or proposal on which a contract award 
would otherwise be made is rejected because the prospective contractor is found to be non­
responsible, a written determination shall be signed by the official with expenditure authority 
stating the basis for the determination and this shall be placed in the contract file. 

§ 3000-245 Pre-qualification of Contractors 

Prospective suppliers of goods or services may be pre-qualified for particular types of construction, 
goods and services when determined necessary by the Procurement Officer. Opportunity for 
qualification before solicitation shall be afforded to all suppliers. Solicitation mailing lists of potential 
contractors shall include, but shall not be limited to, pre-qualified suppliers. In no event will bidders 
be allowed to qualify after the bid opening. 

Subpart D - Types of Contracts 

§ 3000-250 Types of Contracts 

(a) Use of a cost-plus-a-percentage-of-cost and percentage of construction cost methods of 
contracting are prohibited. 

(b) Northern Marianas Technical Institute contracts shall utilize a firm fixed priced unless 
use of a cost reimbursement contract is justified under subsection ( c ). 

( c) A cost reimbursement contract may be used when the official with expenditure authority 
determines in writing which is attached to the contract that: 
(1) Uncertainties in the work to be performed make the cost of performance too difficult to 
estimate with the degree of accuracy required for a firm fixed price contract; 
(2) Use of a firm fixed price contract could seriously affect the contractor's financial stability 
or result in payment by the Northern Marianas Technical Institute for contingencies that never 
occurred; or 
(3) Use of a cost reimbursement contract is likely to be less costly to the Northern Marianas 
Technical Institute than any other type due to the nature of the work to be performed under the 
contract. 
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§ 3000-251 Change Orders 

(a) A change order will only be allowed if an increase, decrease, or change in the Scope of Work 
is required which was not reasonably foreseeable at the time of the formation of the contract by either 
party. However, no change order resulting in an increase in contract cost, or time shall be allowed 
when it is the direct result of either party's inexperience, inefficiency, or competence. 

(b) Before adding significant new work to existing contracts, the Procurement and Supply 
officer shall thoroughly assess whether it would be more prudent to seek competition. This 
assessment shall be in writing and will articulate the specific need for the good or service, the 
reason(s) it should not be competitive, and any circumstances that led to her decision. All change 
orders which increase the original contract price by 25% shall automatically be procured through 
competitive procedures except when there is an emergency or when there is a sole source 
procurement. At no time shall more than two change orders be allowed to a contract for services 
where the additional services are trainings or other professional services. 

( c) Change orders for construction contracts shall be exempt from subsection (b) as it relates to 
the automatic prohibition on change orders that increase the price by 25%. A change order for a 
construction contract may be increased by more than 25%, and not automatically procured through 
competitive procedures, if: 
(1) The Capital Improvements Projects office determines, in writing, that the change order is 
in the best interest of the Northern Marianas Technical Institute because: 
(i) Utilizing a competitive process will unreasonably delay construction; or 
(ii) Utilizing a competitive process will not result in cost savings to the Northern Marianas 
Technical Institute; or 
(iii) The project is necessary to protect the health and welfare of the students and staff of the 
Northern Marianas Technical Institute. 

(2) The Chief Executive Officer must approve, in writing, any change order processed under 
this section. 

( d) Contractors shall not be allowed to continue working beyond the expiration term of a 
contract in the absence of an approved new contract or change order. Change orders shall be 
processed under the procedures for processing new contracts. 

Subpart E - Inspection and Audit 

§ 3000-255 Right to Inspect Place of Business 

The Board of Trustees and the Chief Executive Officer, may at reasonable times, inspect the place 
of business of a contractor or any subcontractor which is related to the performance of any contract 
awarded or to be awarded by the Northern Marianas Technical Institute. 

§ 3000-260 Right to Audit Records 

As required by section 404 of Public Law 3-91, the contractor and subcontractor or grantee and 
subgrantee at all levels shall provide the Public Auditor of the Commonwealth with access to and 
the right to examine and copy any records, data or papers relevant to a Northern Marianas 
Technical Institute contract or grant for a period of three years after the final payment under the 
contract or grant. A clause to this effect shall appear in all Northern Marianas Technical Institute 
contracts and obligations. 
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Subpart F - Reports and Records 

§ 3000-265 Report of Anti-competitive or Deceptive Practices 

(a) When for any reason any person suspects the following practices are occurring among 
bidders, off erors, contractors or subcontractors, a notice of the relevant facts shall be transmitted 
to the legal counsel without delay: 
(1) Unfair methods of competition; 
(2) Deceptive acts; or 
(3) Unfair business practices. 

(b) These acts are more fully defined at 4 CMC §§ 5101 through 5206. 

§ 3000-270 Retention of Procurement Records 

(a) All procurement records shall be retained by the Board of Trustees, the Chief Executive 
Officer and the Procurement Officer. 

(b) The Procurement Officer shall maintain a record listing of all contracts made under sole 
source procurement or emergency procurement for a minimum of five years. The records shall 
contain: 
(1) Each contractor's name; 
(2) The amount and type of each contract; and 
(3) A listing of the supplies, services or construction procured under each contract. 

( c) All procurement records, except those designated herein as not subject to disclosure, shall 
be available to public inspection. 

Part 300 - Procurement of Construction, Design/Build and Architect-

Engineer Services § 3000-301 Construction Procurement 

(a) Invitation for Bids 
(1) Deposit. The official with expenditure authority shall determine the amount of deposit 
required for potential bidders to obtain the invitation for bids. 
(2) Contents. The invitation for bids shall be prepared in accordance with § 60-40-205(a). In 
addition, the following items shall be included in the invitation for bids. 
(i) Notice to Bidders. General information regarding the project; 
(ii) Instruction to Bidders. Information on the preparation of bids, bid security requirements 
and forms and certifications that must be submitted with the bid; 
(iii) General Conditions. Standard contract clauses governing the performance of work; 
(iv) Special Conditions. Special contract clauses depending on the nature and dollar amount 
of the work to be performed; and 
(v) Technical Specifications. Specifications governing the technical aspects of the work to be 
performed. 

(b) Bid Security 
( 1) Requirement. Bid security shall be required for all competitive sealed bidding on 
construction contracts where the price is estimated by the Chief Executive Officer to exceed 
$25,000.00 or when the Chief Executive Officer determines it is in the interest of the Northern 
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Marianas Technical Institute. Bid security shall be on a bid bond, in cash, by certified check, 
cashier's check or other form acceptable to the Northern Marianas Technical Institute. A surety 
company shall hold the certificate of authority from the U.S. Secretary of the Treasury as an 
acceptable surety or other surety acceptable to the Northern Marianas Technical Institute legal 
counsel. 
(2) Amount. Bid security shall be an amount equal to at least fifteen per cent of the amount of 
the bid or other amount as specified in the invitations for bids depending upon the source of 
funding. 
(3) Rejection of Bid. Failure to furnish bid security, when required by the invitation, shall 
result in rejection of the bid as non-responsive. 

( c) Contract Performance and Payment Bonds 
When a construction contract is awarded in excess of $25,000.00, the following bonds or security 
shall be delivered to the Northern Marianas Technical Institute and shall become binding on the 
parties upon the execution of the contract: 
( 1) Performance bond satisfactory to the Chief Executive Officer, executed by a surety 
company authorized to do business in the Commonwealth or otherwise secured in a manner 
satisfactory to the Chief Executive Officer, in an amount equal to one hundred per cent of the price 
specified in the contract; and 
(2) A payment bond satisfactory to the Chief Executive Officer, executed by a surety company 
authorized to do business in the Commonwealth or otherwise secured in a manner satisfactory to 
the Chief Executive Officer, for the protection of all persons supplying labor and materials to the 
contractor or its subcontractors for the performance of the work provided for in the contract. The 
bond shall be in an amount equal to one hundred percent of the price specified in the contract. 
(3) Bonding Requirement. Any bonds secured by the contractor must have an AM' s Best rating 
or higher through an agency deemed satisfactory by the Chief Executive Officer. 

( d) Suits on Payment Bonds. 
(1) Right to Institute. Every person who has furnished labor or material to the contractor or its 
subcontractors for the work provided in the contract, in respect of which a payment bond is furnished 
under this section, and who has not been paid in full therefore before the expiration of a period of 
ninety days after the day on which the last of the labor was done or performed by such person or 
material was furnished or supplied by such person for which such claim is made, shall have the right 
to sue on the payment bond for the amount, or the balance thereof, unpaid at the time of institution of 
such suit and to prosecute said action for the sum or sums justly due such person; provided, however, 
that any person having a direct contractual relationship with a subcontractor of the contractor, but no 
contractual relationship express or implied with the contractor furnishing said payment bond, shall 
have a right of action upon the payment bond upon giving written notice to the contractor within 
ninety days from the date on which such person did or performed the last of the labor or furnished or 
supplied the last of the materials upon which such claim is made, stating with substantial accuracy 
the amount claimed and the name of the party to whom the material was furnished or supplied or for 
whom the labor was done or performed. 
(2) Such notice shall be personally served or served by mailing the same by registered or 
certified mail, postage prepaid, in an envelope addressed to the contractor at any place the 
contractor maintains an office or conducts its business. 

( e) Suits on Payment Bonds. Where and When brought. Every suit instituted upon a payment 
bond shall be brought in a court of competent jurisdiction for the Commonwealth; but no such suit 
shall be commenced after the expiration of one year after the day on which the last of the labor was 
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performed or material was supplied by the person bringing suit. The oblige named in the bond 
need not be joined as a party in any such suit. 

(f) Fiscal Responsibility. Every contract modification, change order, or contract price 
adjustment under a construction contract shall be subject to prior written certification by the Chief 
Executive Officer as to the effect of the contract modification, change order or adjustment in 
contract price on the total project budget or the total contract budget. In the event that the 
certification discloses a resulting increase in the total project budget and/or the total contract 
budget, such contract modification, change order or adjustment in contract price shall not be made 
unless sufficient funds are available therefore, or the scope of the project or contract is adjusted so 
as to permit the degree of completion that is feasible within the total project budget and/or total 
contract budget as it existed prior to the contract modification, change order or adjustment in 
contract price under consideration; provided, however that with respect to the validity, as to the 
contractor, of any executed contract modification, change order or adjustment in contract price 
which the contractor has reasonably relied upon, it shall be presumed that there has been 
compliance with the provisions of this subsection. 

§ 3000-305 Architect-Engineer Services 

(a) Procurement Method. Architect-engineer services shall be procured as provided in this 
section except when authorized as a small purchase or emergency procurement. 

(b) Policy. It is the policy to publicly announce all requirements for architect-engineer services 
and negotiate contracts on the basis of demonstrated competence and qualifications at a fair and 
reasonable price. 

(c) Selection. The Chief Executive Officer and the Northern Marianas Technical Institute's 
Procurement office shall jointly maintain files of current statements of qualifications of architect­
engineer firms. After public announcement of requirements for architect-engineer services, current 
statements shall be reviewed together with those that may be submitted by other firms in response 
to the announcement. Discussions shall be conducted with at least three of the firms regarding the 
contract requirements and technical approach and selection made therefrom, in order of preference, 
of no less than three firms determined to be the most highly qualified to perform the services 
required. 

( d) Negotiation. The Chief Executive Officer shall negotiate a contract with the highest qualified 
architect- engineer firm at a price determined to be fair and reasonable to the Northern Marianas 
Technical Institute. If a fair and reasonable price cannot be negotiated, negotiations shall be 
terminated and negotiations shall be undertaken with the second highest qualified firm. If a fair and 
reasonable price cannot be negotiated, negotiations shall be terminated and negotiations shall be 
undertaken with the third highest qualified firm. If a fair and reasonable price cannot be negotiated 
with any of the firms, the office with expenditure authority shall then select additional firms in order 
of competence and qualifications and continue negotiations until a fair and reasonable price is agreed 
upon. 

§ 3000-310 Two-Phase Design-Build Selection Process 
(a) The two-phase design-build selection process procedures shall be used when the 

procurement officer determines that this method is appropriate, based on the following: 
1. Three or more offers are anticipated. 
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2. Design work must be performed by offerors before developing price or cost 
proposals, and offerors will incur a substantial amount of expense in preparing offers. 

3. The following criteria have been considered: 
1. The extent to which the project requirements have been adequately defined. 
11. The time constraints for delivery of the project. 

m. The capability and experience of potential contractors. 
1v. The suitability of the project for use of the two-phase selection method. 
v. The capability of the agency to manage the two-phase selection process. 
vi. Other criteria established by the Chief Executive Officer. 

(b) Scope of work. NMTI shall develop, either in-house or by contract, a scope of work that 
defines the project and states the requirements. The scope of work may include criteria and 
preliminary design, budget parameters, and schedule or delivery requirements. 

( c) Procedures. One solicitation may be issued covering both phases, or two solicitations may 
be issued in sequence. Proposals will be evaluated in Phase One to determine which offerors 
will submit proposals for Phase Two. One contract will be awarded using competitive 
negotiation. 

1. Phase One. 
i. Phase One of the solicitation(s) shall include: 

1. The scope of work; 
2. The phase-one evaluation factors, including: 

2. Phase-Two: 

a. Technical approach (but not detailed design or technical 
information) 

b. Technical qualifications, such as-
1. Specialized experience or technical competence; 
11. Capability to perform' 

iii. Past performance of the offeror' s team (including 
architect-engineer and construction members); and 

1v. Other appropriate factors ( excluding cost or price 
related factors, which are not permitted in Phase-One) 

c. Phase-Two Evaluation factors; and 
d. A statement of the maximum number of ojferors that will be 

selected to submit phase-two proposals. The maximum 
number specified in the solicitation shall not exceed five 
unless the procurement officer determines, for that particular 
solicitation, that a number greater than five is in the 
Government's interest and is consistent with the purposes and 
objectives of the two-phase design-build selection procedures. 
The procurement officer shall document this determination in 
the contract file. For acquisitions greater than $4.5 million, the 
determination shall be approved by the Chief Executive 
Officer. 

e. After evaluating phase-one proposals, the procurement officer 
shall select the most highly qualified offerors (not to exceed 
the maximum number specified in the solicitation) and request 
that only those offerors submit phase-two proposals. 

1. Phase-two of the solicitations shall be prepared and include phase-two 
evaluation factors developed. Examples of phase-two technical evaluation 
factors include design concepts, management approach, key personnel and 
proposed technical solutions. 
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ii. Phase-two of the solicitation(s) shall require submission of technical and 
price proposals which shall be evaluated separately. 

Part 400 - Protests and Disputes 

§ 3000-401 Protests to the Chief Executive Officer 

(a) General 
(1) Any actual or prospective bidder, offeror, or contractor who asserts a claim or asserts that it 
has been is aggrieved or will be aggrieved in connection with the solicitation or award of a contract 
may protest to the Chief Executive Officer no later than five (5) days after the issuance of a Notice of 
Intent to Award. The protest shall be received by the Chief Executive Officer in writing prior to the 
award of a contract. For competitive sealed bids and competitive sealed proposals, protests shall not 
be submitted before the issuance of a notice of intent to award. The written protest shall state fully the 
factual and legal grounds for the protest. 
(2) Other persons, including bidders, involved in or affected by the protests shall be given notice 
of the protest and its basis in appropriate cases. The protesting party shall provide such notice and a 
copy ofits protest to all other bidders involved in or affected by the protest and shall file a declaration 
or proof of service with the Chief Executive Officer. Proof of notice is required by the protesting 
party to other bidders or proposers within two days of filing its protest. These persons may submit 
their views and relevant information to the Chief Executive Officer within five days after receiving 
notice by the protesting party. The Chief Executive Officer may extend the period of time to submit 
views and relevant information if the Chief Executive Officer certifies that he/she believes the 
complexity of the matter requires a longer period of time. The submission of views may include any 
factual statements; briefs; memoranda; declarations; and other information which is relevant and 
necessary for the determination of the protest. 
(3) The Chief Executive Officer shall decide the protest within five calendar days after the 
protest is filed unless the Chief Executive Officer certifies that the complexity of the matter 
requires a longer time, in which event the Chief Executive Officer shall specify the appropriate 
longer time. If the Chief Executive Officer fails to render a decision or determination within such 
period, the protesting party may file its appeal to the Appeal Committee of the State Board of 
Trustees by filing such Notice of Appeal with the Chairperson through the Board Secretary at the 
State Board of Trustees Office. 
( 4) When a protest has been appealed to the Appeal Committee, as provided in these 
procedures, the Chief Executive Officer shall submit a report, and the Chief Executive Officer 
should include with his/her report a copy of: 
(i) The protest; 
(ii) The bid submitted by the protesting bidder and a copy of the bid of the bidder who is being 
considered for award, or whose bid is being protested; 
(iv) The solicitation, including the specifications on portions relevant to the protest; 
(v) the abstract of offers or relevant portions; 
(vi) Any other documents that are relevant to the protest; and 
(vii) The Chief Executive Officer's signed statement setting forth findings, actions, and 
recommendations and any additional evidence or information deemed necessary in determining 
the validity of the protest. The statement shall be fully responsive to the allegation of the protest. 
If the award was made after receipt of the protest, the Chief Executive Officer's report will include 
the determination prescribed in subsection (b)(3) below. The foregoing information submitted by 
the Chief Executive Officer shall be considered the complete administrative record on appeal to 
the Appeal Committee unless the Appeal Committee supplements the record with additional 
testimony or evidence. 
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(5) Since timely action on protests is essential, they should be handled on a priority basis. Upon 
receipt of notice that an appeal from the Chief Executive Officer's decision has been taken to the 
Appeal Committee, the Chief Executive Officer shall immediately begin compiling the 
information necessary for a report as provided in subsection (a)(4) above. 

(b) Protest 
(1) When a proper protest against the making of an award is received, the award shall be 
withheld pending disposition of the protest. The bidders whose bids might become eligible for 
award shall be informed of the protest. In addition, those bidders shall be requested, before 
expiration of the time for acceptance of their bids, to extend the time for acceptance to avoid the 
need for re-advertisement. In the event of failure to obtain such extensions of bids, consideration 
shall be given to proceeding with an award under subsection (b )(2) below. 
(2) When a written protest is received, award shall not be made until the matter is resolved, 
unless the Chief Executive Officer determines that: 
(i) The materials and services to be contracted for are urgently required; 
(ii) Delivery or performance will be unduly delayed by failure to make award promptly; or 
(iii) A prompt award will otherwise be advantageous to the Northern Marianas Technical 
Institute. 
(3) If award is made under subsection (b)(2) above, the Chief Executive Officer shall 
document the file to explain the need for an immediate award. The Chief Executive Officer also 
shall give written notice to the protester and others concerned of the decision to proceed with the 
award. 

( c) Computation of Time 
( 1) Except as otherwise specified, all "days" referred to in this subpart are deemed to be 
working days of the Northern Marianas Technical Institute. The term "file" or "submit" except as 
otherwise provided refers to the date of transmission. 
(2) In computing any period of time prescribed or allowed by these procedures, the day of the 
act or event from which the designated period of time begins to run shall not be included. 

§ 3000-405 Appeals of Chief Executive Officer's Decisions to the Board 

(a) Jurisdiction; Exhaustion of Remedies. A written appeal to the Appeal Committee from a 
decision by the Chief Executive Officer may be taken provided that the party taking the appeal 
has first submitted a written protest to the Chief Executive Officer and otherwise fully complied 
with § 3000-401, and the Chief Executive Officer has denied the protest or has failed to act on the 
protest within the time provided. 

(b) Form of Appeal. No particular form of pleading is required for filing an appeal to the Appeal 
Committee. The appeal shall, however: 
(1) Include the name and address of the appellant; 
(2) Identify the name and number of the solicitation or contract; 
(3) Contain a concise, logically arranged, and direct statement of the grounds for appeal; and 
( 4) Specifically request a ruling by the Appeal Committee. 

( c) Time for Filing an Appeal. An appeal from the Chief Executive Officer's decision must be 
received by the Appeal Committee not later than five days after the appellant received the decision 
of the Chief Executive Officer, or, in the event that the Chief Executive Officer has not decided the 
protest, within three days from the date that the Chief Executive Officer should have decided the 
protest pursuant to § 3000-401. Any appeal received after these time limits shall not be considered 
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by the Appeal Committee unless good cause is shown or unless the Appeal Committee determines 
that the appeal presents issues significant to procurement practices that are not outweighed by the 
detriment to the Northern Marianas Technical Institute should be appeal be considered. 

(d) Notice of Protest, Submission of Chief Executive Officer's Report and Time for Filing of 
Comments on Report. 
(1) The Chairperson of the Appeal Committee, immediately upon appointment by the Board 
Chairperson, shall notify the Chief Executive Officer in writing within one day of appointment, 
requesting the Chief Executive Officer to give notice of the appeal to all bidders or proposers who 
appear to have a reasonable prospect of receiving an award if the appeal is denied (hereinafter in this 
section, "noticed parties"). The Chief Executive Officer shall furnish copies of the protest and appeal 
documents to such noticed parties with instructions to communicate further directly with the Appeal 
Committee. 
(2) The Appeal Committee shall request the Chief Executive Officer to submit a complete 
report on the appeal to the Appeal Committee as expeditiously as possible (generally within thirty 
calendar days) in accordance with § 3000-401(a)(3) and (4) and to furnish a copy of the report to 
the appellant and noticed parties. 
(3) Comments on the Chief Executive Officer's report shall be filed by the protesting party and 
any noticed party with the Appeal Committee within five days after the Appeal Committee's receipt 
of the report, with a copy to the Chief Executive Officer, other noticed parties, and appellant, as 
applicable. The Appeal Committee may extend the period of time to submit comments if the Appeal 
Committee certifies that it believes the complexity of the matter requires a longer period of time. The 
Appeal Committee may, at its discretion, allow the protesting party, noticed parties, and the Chief 
Executive Officer to submit rebuttals to the comments on the Chief Executive Officer's report 
submitted by the protesting party and noticed parties. If rebuttals are permitted, the Appeal Committee 
may set deadlines for their submission. All rebuttal submissions must be forwarded by the rebutting 
party to the Chief Executive Officer, protesting party, and other noticed parties. 
( 4) The failure of an appellant or any noticed party to comply with the time limits stated in this 
section may result in resolution of the appeal without consideration of the comments untimely 
filed. 

( e) Withholding of Award. When an appeal has been filed before award, award shall not be 
made until the appeal is resolved, unless awarded is done in a manner consistent with § 3000-
40l (b)(2). 

(t) Submission of Additional Information. Any questions posed or additional information 
requested by the Appeal Committee shall be furnished as expeditiously as possible. The Appeal 
Committee may set a reasonable deadline for the submission of information or responses to 
questions. Any questions or requests, along with corresponding responses or submissions shall be 
made, upon request, available to any other interested party, except to the extent that the 
withholding of information is permitted or required by law. The Appeal Committee may allow for 
interested parties to comment on any answers or information submitted pursuant to this subsection 
in a manner and timeframe it deems reasonable. 

(g) Conference. The Appeal Committee may conduct a conference on the merits of the appeal 
with the appellant and Chief Executive Officer. Alternatively, either party may request such a 
conference to be held at the discretion of the Appeal Committee. The Appeal Committee has the 
discretion to include other parties at the conference. 
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(h) Time for Decision; Notice of Decision: The Appeal Committee shall, if possible, issue a 
decision on the appeal within thirty calendar days after all information necessary for the resolution 
of the appeal has been received. A copy of the decision shall immediately be mailed or otherwise 
transmitted to the appellant, other participating parties, and the Chief Executive Officer. 

§ 3000-410 Remedies 

(a) Remedies Prior to Award. If prior to award the Chief Executive Officer or the Appeal 
Committee determines that a solicitation or proposed award of a contract is in violation of law or 
regulation, then the solicitation or proposed award shall be: 

(1) Cancelled; or 
(2) Revised to comply with law or regulation. 

(b) Remedies After an Award. If after an award the Chief Executive Officer or the Appeal 
Committee determines that solicitation or award of a contract is in violation of law or regulation, then: 

( 1) If the person awarded the contract has not acted fraudulently or in bad faith: 
(i) The contract may be ratified and affirmed, provided it is determined that 
doing so is in the best interests of the Northern Marianas Technical Institute; or 
(ii) The contract may be terminated and the person awarded the contract shall 
be compensated for the actual expenses reasonably incurred under the contract; 

(2) If the person awarded the contract has acted fraudulently or in bad faith: 
(i) The contract may be declared null and void; or 
(ii) The contract may be ratified and affirmed if such action is in the best 
interests of the Northern Marianas Technical Institute, without prejudice to the 
Northern Marianas Technical Institute's right to such damages as may be 
appropriate. 

( c) Finality of Findings of Fact by the Appeal Committee. A determination of an issue of fact by 
the Appeal Committee under this part shall be final and conclusive unless arbitrary, capricious, 
fraudulent, or clearly erroneous. Any aggrieved party shall thereafter file its petition to review the 
Appeal Committee's determination as an agency decision under the CNMI Administrative 
Procedure Act and applicable rules of administrative procedure with the CNMI Superior Court. 

§ 3000-415 Effective Date 

All protests as to the manner of bidding, the failure to properly award a bid, the failure of the 
Northern Marianas Technical Institute to contract with a business after bidding, or the cancellation 
of bids which may or may not be the subject of lawsuit but have not reached final judgment as of 
the effective date of this chapter shall be heard in accordance with this part upon the request of the 
actual or prospective bidder, offeror, or contractor who is aggrieved. 

§ 3000-420 Disputes 

(a) Any dispute between the Northern Marianas Technical Institute and a contractor relating 
to the performance, interpretation of, or compensation due under a contract, which is the subject 
of this chapter, must be filed in writing with the Chief Executive Officer within ten days after 
knowledge of the facts surrounding the dispute. 

(b) When a claim by or against a contractor cannot be satisfied or settled by mutual agreement 
and a decision on the dispute is necessary, the Chief Executive Officer shall review the facts 
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pertinent to the dispute, secure necessary legal assistance and prepare a written description that 
shall include: 

(1) Description of the dispute; 
(2) Reference to pertinent contract terms; 
(3) Statement of the factual areas of disagreement or agreement; and 
(4) Statement of the decision as to the factual areas of disagreement and conclusion of the 
dispute with any supporting rationale. 

( c) Appeals. The Appeal Committee shall review and render a decision on an appeal from an 
adverse decision timely taken by a contractor. The Appeal Committee may require a hearing or 
that information be submitted on the record, in its discretion. The Appeal Committee may affirm, 
reverse or modify the decision or remand it for further consideration. 

( d) Duty to Continue Performance. A contractor that has a dispute pending before the Chief 
Executive Officer or an appeal before the Appeal Committee must continue to perform according 
to the terms of the contract and failure to so continue shall be deemed to be a material breach of 
the contract unless he/she obtains a waiver of this provision by the Chief Executive Officer or 
Appeal Committee. 

§ 3000-425 Appeal Committee 

The Appeal Committee is comprised of three members of the Board of Trustees appointed by the 
Board Chairperson to hear any appeal under these provisions. The Board Chairperson shall 
designate one of the three members as the Appeal Committee Chairperson. 

Part 500 - Ethics in Public Contracting 

§ 3000-501 Definitions of Terms 

(a) "Confidential information" means any information which is available to an Employee only 
because of the Employee's status as an Employee of the Northern Marianas Technical Institute and 
is not a matter of public knowledge or available to the public on request. 
(b) "Conspicuously" means written in such special or distinctive form, print, or manner that a 
reasonable person against whom it is to operate ought to have noticed it. 
( c) "Direct or indirect participation" means involvement through decision, approval, 
disapproval, recommendation, preparation of any part of a purchase request, influencing the content 
of any specification or procurement standard, rendering of advice, investigation, auditing or in any 
other advisory capacity. 
( d) "Financial interest" means: 
a. Ownership of any interest or involvement in any relationship from which or as a result of which, 
a person within the past year has received or is presently or in the future entitled to receive 
compensation; or 
b. Holding a position in a business such as an officer, director, trustee, partner, employee or 
the like or holding any position of management. 
( e) "Gratuity" means a payment, loan, subscription, advance, deposit of money, services or 
anything of more than nominal value, present or promised, unless consideration of substantially 
equal or greater value is received. 
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Subpart A - Standards of Conduct 

§ 3000-505 Policy 

Public employment is a public trust. In Northern Marianas Technical Institute contracting, public 
Employees shall discharge their duties impartially so as to: 

(a) Insure fair competitive access to Northern Marianas Technical Institute procurement by 
reasonable contractors; and 
(b) Conduct themselves in a manner as to foster public confidence in the integrity of the 
Northern Marianas Technical Institute. 

§ 3000-510 General Standards 

(a) Employees. Any attempt to realize personal gain through public employment by conduct 
inconsistent with the proper discharge of the employee's duties is a breach of a public trust. 
In order to fulfill this ethical standard, employee must meet the requirements of this chapter. 

(b) Contractors. Any effort to influence any public employee to breach the standards of ethical 
conduct set forth in this chapter is also a breach of ethical standards. 

§ 3000-515 Employee Disclosure Requirements 

(a) Disclosure of benefit received from contract. Any Employee who has, or obtains any 
benefit from any Northern Marianas Technical Institute contract with a business in which the 
Employee has financial interest, shall report such benefit to the Chief Executive Officer. 

(b) Failure to disclose benefit received. Any Employee who knows or should have known of 
such benefit and fails to report such benefit is in breach of these ethical standards. 

§ 3000-520 Employee Conflict of Interest 

(a) Conflict of interest. It is a breach of ethical standards for any Employee to participate 
directly or indirectly in a procurement when the employee knows that: 
(1 ) The Employee or any member of the employee's immediate family has a financial interest 
pertaining to the procurement; 
(2) A business or organization in which the employee, or any member of the Employee's 
immediate family, has a financial interest pertaining to the procurement; or 
(3) Any other person, business or organization with whom the employee or any member of the 
Employee's immediate family is negotiating or has an arrangement concerning prospective 
employment is involved in the procurement. 

(b) Discovery of actual or potential conflict of interest, disqualification and waiver. Upon 
discovery of an actual or potential conflict of interest, an Employee shall promptly file with the 
Chief Executive Officer a written statement of disqualification and shall withdraw from further 
participation in the transaction involved. The employee may, at the same time, apply to the Public 
Auditor for an advisory opinion as to what further participation, if any, the employee may have in 
the transaction. 

§ 3000-525 Gratuities and Kickbacks 
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(a) Gratuities. It shall be a breach of ethical standards for any person to offer, give or agree 
to give any Employee or former Employee, or for any Employee or former Employee to solicit, 
demand, accept or agree to accept from another person, a gratuity or an offer of employment in 
connection with any decision, approval, disapproval, recommendation, preparation of any part of 
a program requirement or a purchase request, influencing the content of any specification or 
procurement standard, rendering of advice, investigation, auditing or in any other advisory 
capacity in any proceeding or application, request for ruling, determination, claim or controversy, 
or other particular matter, pertaining to any program requirement or a contract or subcontract or 
to any solicitation or proposal therefore. 

(a) Kickbacks. It shall be a breach of ethical standards for any payment, gratuity or offer of 
employment to be made by or on behalf of a subcontractor under a contract to the prime contractor 
or higher than subcontractor or any person associated therewith as an inducement for the award of 
a subcontract or order. 

§ 3000-530 Prohibition Against Contingent Fees 

(a) Contingent fees. It shall be a breach of ethical standards for a person to be retained, or to 
retain a person, to solicit or secure Northern Marianas Technical Institute contracts upon an 
agreement or understanding for a commission, percentage, brokerage or contingent fee, except for 
retention of bona fide employees or bona fide established commercial selling agencies for the 
purpose of securing business. 

(b) Representation of contractor. Every person, before being awarded a Northern Marianas 
Technical Institute contract, shall represent in writing that such person has not retained anyone in 
violation of this section. Failure to do so constitutes a breach of ethical standards. 

§ 3000-535 Contract Clauses 

The prohibitions against gratuities, kickbacks, and contingent fees shall be conspicuously set forth 
in every contract and solicitation. 

§ 3000-540 Restrictions on Employment of Present and Former Employees 

(a) Present Employee. It shall be a breach of ethical standards for any Employee who is 
participating directly or indirectly in the procurement process to become or be while such an 
Employee, the employee of any person contracting with the Northern Marianas Technical Institute 
for whom the Employee is employed. 

(b) Restrictions on former Employee in matters connected with their former duties. Permanent 
disqualification of former Employee personally involved in a particular matter. It shall be a breach 
of ethical standards for any former Employee knowingly to act as a principal or as an agent for 
anyone other than the Northern Marianas Technical Institute, in connection with any: 
( 1 )  Judicial or other proceeding, application request for a ruling or other determination; 
(2) Contract; 
(3) Claim; or 
( 4) Charge or controversy in which the employee participated personally and substantially 
through decision, approval, disapproval, recommendation, rendering of advice, investigation or 
otherwise while an employee, where the Northern Marianas Technical Institute is a party or has a 
direct or substantial interest. 
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§ 3000-545 Use of Confidential Information 

It shall be a breach of ethical standards for any Employee or former Employee to knowingly use 
confidential information for actual or anticipated personal gain, or the actual or anticipated 
personal gain of any other person. 

§ 3000-550 Collusion by Bidders 

Collusion or secret agreements between bidders for the purpose of securing an advantage to the 
bidders against the authorizing agent in the awarding of contracts is prohibited. The Chief Executive 
Officer may declare the contract void if he finds sufficient evidence after a contract has been let that 
the contract was obtained by a bidder or bidders by reason of collusive or secret agreement among 
the bidders to the disadvantage of the Northern Marianas Technical Institute. 

§ 3000-555 Penalties 

(a) Northern Marianas Technical Institute employees. A Northern Marianas Technical Institute 
employee who violates the provisions of the rules and regulations in this chapter is subject to adverse 
action as may be appropriate in his or her particular circumstances. This action includes but is not 
limited to reprimand, suspension without pay, termination of employment, civil injunction, civil suit 
for damages or return of Northern Marianas Technical Institute money, or criminal prosecution. 

(b) Contractors. A contractor who violates a provision of the rules and regulations in this 
chapter shall be subject to a written warning of reprimand, the termination of the contract or 
suspension from being a contract or subcontractor under a Northern Marianas Technical Institute 
contract in addition to other penalties prescribed by law. 

( c) All proceedings under this section must be in accordance with due process requirements. 

§ 3000-560 Authority to Debar or Suspend 

(a) Authority. 
( 1 )  After reasonable notice to the person involved and reasonable opportunity for the person 
to be heard under the Administrative Procedure Act [1 CMC §§ 9101, et seq.], the Chief Executive 
Officer after consultation with the Northern Marianas Technical Institute legal counsel, shall have 
authority to debar a person for cause from consideration for award of contracts. 
(2) The debarment shall not be for a period of more than three years. The Chief Executive 
Officer, after consultation with Northern Marianas Technical Institute legal counsel, shall have 
authority to suspend a person from consideration for award of contracts if there is probable cause 
for debarment. The suspension shall not be for a period exceeding three months. 

(b) Causes for debarment or suspension. The causes for debarment or suspension include the 
following: 
( 1 )  Conviction for commission of a criminal offense is an incident of obtaining or attempting 
to obtain a public or private contract or subcontract, or in the performance of such contract or 
subcontract; 
(2) Conviction under Commonwealth or federal statutes of embezzlement, theft, forgery, 
bribery, falsification or destruction of records, receiving stolen property, violation of the Consumer 
Protection Act (4 CMC §§ 5101, et seq.), violation of any unfair business practices as prescribed 
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by 4 CMC § 5202, or any other offense indicating a lack of business integrity or business honesty 
which currently, seriously and directly affects its responsibility as a No1ihern Marianas Technical 
Institute contractor; 
(3) Conviction under Commonwealth or federal antitrust statutes arising out of the submission 
of bids or proposals such as in chapter 2 of division 5 of title 4 of the Commonwealth Code; 
(4) Violation of contract provisions, as set forth below, of a character which is regarded by the 
Chief Executive Officer to be so serious as to justify deba,ment action: 
(i) Deliberate failure without good cause to perform in accordance with the specifications 
within the time limits provided in the contract; or 
(5) A recent record of failure to perform or of unsatisfactory performance in accordance with the 
terms of one or more contracts; provided that failure to perform or unsatisfactory performance caused 
by acts beyond the control of the contractor shall not be considered a basis for debarment; 
(6) Any other cause that the Chief Executive Officer dete1mines to be so serious and 
compelling as to effect responsibility as a Northern Marianas Technical Institute contractor, 
including debarment by another Northern Marianas Technical Institute entity; and 
(7) For violation of any of the ethical standards set forth in part 500. 

(c) Decision. The Chief Executive Officer shall issue a written decision to debar or suspend. 
The decision shall state the reasons for the action taken. 

(d) Notice of decision. A copy of the decision shall be mailed or otherwise furnished 
immediately to the debarred or suspended person. 

Part 600 - Miscellaneous 

§ 3000-601 Severability 

If any provision of the regulations in this chapter or the application thereof to any person or 
circumstance is held invalid, the invalidity does not affect other provisions or applications of the 
Act which can be given effect without the invalid provision or application, and to this end, the 
provisions of these regulations are severable. 
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In Re Matter of: 
Jose Quitano, 

Appellant, 
V. 

CNMI  Department of Labor, Division of Employment Services-PUA, 
Appel lee. 

) PUA Case No. 2 1 -0142 
) 
) ) 
) ADMINISTRATIVE ORDER 
) 

) 

) 

) 
) 

________________ ) 
I. INTRODUCTION This matter came before the undersigned for an Administrative Hearing on March 9, 2022 at approximately 9:00 a.m. Due to witness' availabil ity and conflicts in schedule, the matter was continued anp heard on May 25, 2022 at approximately 9:00 a.m. All hearings were held at the Administrative Hearing Office, Saipan. Appellant Jose Quitano ("Appel lant") was present and self­represented. Appellee CNMI  Department of Labor Division of Employment Services - Pandemic Unemployment Assistance program ("Department") was present and represented by PUA Supervisor Zachary Taitano, Labor Certification Worker Dennis Cabrera, and Benefit Payment Control Unit ("BPC") PUA Coordinators Caitlin King and Jaime Itibus. 1 The only other witness that provided testimony at the hearing was the General Manager for Appellant's former employer Star Marianas Air, Inc., Donna Lyn Cabrera. A list of the documents admitted into evidence are added at the end of this Order. For the reasons stated below, the Department's two Determinations, dated July 7, 202 1 and November 5, 202 1 ,  are both AFFIRMED. Appellant is not el igible for benefits for the period of February 9, 2020 to September 4, 202 1 .  The CNM I  Department of Labor's Notice of Overpayment dated November 3, 202 1 is also AFFIRMED. Appellant was overpaid in the total amount of 

$22,080.00 and Appellant is not entitled to a waiver for repayment. Appellant is ORDERED to report 

1 Department's Labor Certification Officer Dennis Cabrera and PUA Coordinator Jaime Itibus observed at th 
March 9, 2022 Administrative Hearing. 
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to the Department's BPC to discuss options for repayment or offsetting the overpayment, in 

accordance with the applicable rules. 

II. JURISDICTION 

On March 27, 2020, the Coronavirus Aid Relief and Economic Security ("CARES") Act of2020 

was signed into law creating new temporary federal programs for unemployment benefits cal led 

Pandemic Unemployment Assistance ("PUA")2 and Federal Pandemic Unemployment Compensation 

("FPUC").3 On December 27, 2020, the Continued Assistance for Unemployed Workers Act of2020 

("Continued Assistance Act") amended and created new provisions of said federal unemployment 

insurance programs, which, among other things, extended the PUA and FPUC programs to March 1 3, 

202 1 .4 On March 1 1 , 202 1 ,  the American Rescue Plan Act of202 1 ("ARPA") extended the programs 

to September 6, 202 1 .  The CNMI Department of Labor is charged with the responsibil ity in 

administering the above-mentioned programs in the CNMI in accordance to applicable law.5 The 

CNMI Department of Labor Administrative Hearing Office has been designated to preside over 

appeals of agency decisions. 

Appellant filed a claim for unemployment benefits under the PUA and FPUC programs. Upon 

review of Appellant's application and supporting documents, the Department issued two 

Disqualifying Determinations, dated July 7, 202 1 and November 5 ,  202 1 ,  and a Notice of 

Overpayment, dated November 3, 202 1 . On July 23, 202 1 ,  Appellant fi led via email the present 

appeal, which was received on the next business day, July 26, 202 1 .  Thereafter, this matter was 

scheduled for an Administrative Hearing. As stated in the Notice of Hearing, the issues on appeal are: 

( 1 )  whether this appeal is timely filed; (2) whether Appellant is eligible for PUA benefits; and 

(3) whether an overpayment occurred and funds should be returned. 

Upon review of the records, the appeal of the July 7, 202 1 Disqualifying Determination is not 

timely filed and jurisdiction is not established. Therefore, the July 7, 202 1 Disqualifying 

Determination is final . However, upon review of the records, the appeal of the Notice of Overpayment 

( dated November 3, 202 1 )  and Disqualifying Determination ( dated November 5, 202 1 )  are both 

2 See Section 2 1 02 of the CARES Act of 2020, Public Law 1 1 6- 1 36. 
3 See Section 2 1 04 of the CARES Act of 2020, Pub1ic Law 1 1 6- 1 36. 
4 See Consolidated Appropriations Act, 202 1 ,  Division N, Title I I, Subtitled A ("Continued Assistance for 
Unemployed Workers Act of 2020" or "Continued Assistance Act"). 
5 Pursuant to Section 2 102(h) of the CARES Act of2020 (Pub. L. 1 1 6- 1 36) and 20 CFR § 625 .2(r){ l)(ii), the CNM 
Governor issued Executive Order No. 2020-09 declaring Hawaii Employment Security Law as the applicable stat 
law in the CNMI .  Hawaii state law applies, to the extent it does not conflict with applicable federal law and guidance 
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1 timely and jurisdiction over the appeal over this Notice of Overpayment and this Disqualifying 

2 Determination is established. 
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III. FINDINGS OF FACT 

In consideration of the evidence provided and credibil ity of witness testimony, the undersigned 

issues the following findings of fact: 

1 .  Prior to the COVID- 1 9  pandemic, Appellant, a U.S. Citizen,6 was employed as a Customer 

Service Specialist at Star Marianas Air, Inc. ("Employer"), located at the Tinian Airport, on 

Tinian Island, CNMI. 7 As a ful l-time employee, Appellant worked 40 hours a week and he 

was paid $8.65 hourly. 8 

2. On February 1 5, 2020, Appellant voluntari ly resigned from Employer.9 Appellant's last day 

of employment with Employer was on February 1 5 , 2020. 1 0  

3 .  During the prior week, from February 9 ,  2020 to February 1 5, 2020, Appellant worked and 

earned his normal, customary wages; 1 1  

4. Due to the economic impact of the COVID- 1 9  pandemic, Employer implemented cost-cutting 

measures. Specifically, Employer temporarily closed its operations and furloughed staff 

because of cancellation of flights. However, these cost-cutting measures did not directly affect 

Appellant's employment because Appellant voluntarily resigned prior to these measures 

being implemented by Employer. 12  Employer also certified that Appellant's separation from 

employment was not due to any COVID- I 9 qualifying reasons. 1 3  

5 .  On June 23, 2020, Appellant submitted an application 14  for unemployment assistance under 

the PUA and FPUC programs administered by the Department. In this initial application, 1 5  

Appellant self-certified under penalty of  perjury that: 

a. Appellant's employment was directly affected by COVID- 1 9  when: ( I )  he was unable 

to reach his place of employment because of a quarantine imposed as a direct result 

of the COVID- 1 9  public health emergency; (2) his place of employment closed as a 

6 See Exhibit 1 2. 
7 Exhibit 1 .  
8 Id 
9 Exhibit 1 8. 
10 Exhibit 1 6. 
1 1  Exhibits 20-2 1 .  
12 See Exhibit 1 8  ( corrected). Compare with Exhibits 1 4- 1 7. 
13 Exhibit 1 9. See also Exhibits 14- 1 5 . 
14 Exhibit 1 .  
lS Id. 
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direct result of COVID-1 9  public health emergency; and (3) other reason not listed 

here; and 

b. Appellant's employment was affected since February 1 5, 2020. 

6. Subsequently, on March 9, 202 1 ,  Appellant submitted an application 16 for continued benefits 

and, in this application, he self-certified under penalty of perjury that: 

a. Appellant's employment was directly affected by COVID- 1 9  when his place of 

employment closed as a direct result of the COVID- 1 9  public health emergency; and 

b. Appellant's employment was affected since February 1 5, 2020. 

7. In both applications for benefits, Appellant selected email as his preferred method of service. 1 7  

8 .  Appellant also submitted weekly certifications1 8  to claim continued benefits from 

February 9, 2020 to November 7, 2020. In each weekly certification, Appellant reported that: 

a. Appel lant's employment was still affected by COVID- 1 9  because his place of 

employment was closed as a direct result of the COVID- 1 9  public health emergency; 

b .  Appellant is  able and available for work during the claimed week; and 

c. Appellant had no earnings during each of the claimed week because he did not work. 

9. The answers provided in Appellant's applications and weekly certifications were submitted 

under penalty of perjury. 1 9  It is Appellant's responsibility to provide true, accurate, and 

complete answers. Moreover, it is Appellant's responsibility to be informed about the PUA 

program by reading the PUA Benefit Rights Information Handbook ("Handbook") and other 

official, published written materials regarding PUA program. 

1 0. In his applications20 and weekly certifications,2 1  Appellant misrepresented information and 

did not provide complete, accurate, and truthful information. First, Appellant's separation 

from employment was not because of any of the reasons listed in his applications or weekly 

certifications: Second, during the applicable claim period, Appellant was not unable to reach 

his place of employment because Appellant was not subject to any specific quarantine orders 

imposed as a direct result of the COVID- 1 9  public health emergency. Third, Appellant's 

unemployment effective February 1 5, 2020 was not due to his place of employment being 

closed as a direct result of COVID- 1 9  public health emergency. Final ly, Appellant's 

1 6  See Exhibit 2. 
17 See Exhibits 1 -2. 
18 See Exhibit 4. 
19 See Exhibits I ,  2, and 3 .  
20 Exhibits 1 -2. 
21 Exhibit 4. 
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Employer verified that Appel lant's employment was not because of any other reason not listed 

in the applications. 

1 1 . Due to the misrepresentations provided by Applicant in his applications and weekly 

certifications, Appellant's claim was systematically reviewed and processed for payment by 

the Department's onl ine portal. 

1 2. As demonstrated by an internal audit22 and confirmed with the Department of Finance,23 

Appellant received a total amount of $22,080.00 in federal unemployment benefits by direct 

deposit.24 

1 3 . On July 7, 202 1 ,  the Department issued a Determination25 disqualifying Appellant from PUA 

and FPUC benefits from February 1 6, 2020 to September 4, 202 1 because the Department 

found that Appellant had voluntari ly resigned from his position with his Employer and was 

not due to any of the qualifying COVID-19  related reasons. 

1 4. The Department served the Determination to Appellant via his online portal, email and mai l .26 

1 5 .  The Department provided Appellant with instructions on how to file his appeal and his 

deadline. Specifically, appeal instructions could be found in the Determination, the Handbook, 

and the Request to File an Appeal form, and through press releases posted through newspaper 

publications. Specifically, the Determination stated that the appeal "must be received or 

postmarked by 07/17/2021.''27 

1 6. On Friday, July 23, 202 1 ,  after business hours, Appellant filed his appeal via email to the 

Administrative Hearing Office.28 

1 7. On the next business day, Monday, July 26, 202 1 ,  the Administrative Hearing Office received 

Appel lant's appeal and scheduled the matter for an Administrative Hearing.29 

1 8 . In his Request to Appeal form30 and during the hearing, Appellant had no explanation for why 

his appeal was filed late, past the 1 0-day deadline, of July 1 7, 202 1 .  

1 9. While this appeal was pending, on November 3, 202 1 ,  the Department's BPC issued an Initial 

22 Exhibit 28. 
23 Exhibit 26. 
24 Exhibits 26 and 28. 
25 Exhibit 5. 
26 See Exhibit 23 . 
27 Exhibit 5. 
28 Exhibit 6. 
29 Exhibits 6-7. 
30 Exhibit 6. 
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Notice of Overpayment3 1 for the total amount of $22,080.00 in federal unemployment benefits 

for the weeks ending February 1 5, 2020 to November 7, 2020. Specifically, this amounted to 

$ 1 2,090.00 in PUA benefits, $9, 1 80.00 in FPUC benefits, and $8 1 0.00 in Lost Wages 

Assistance ("LWA").32 

20. On November 5, 202 1 ,  the Department issued a second Determination33 disqual ifying 

Appellant from PUA and FPUC benefits from February 9, 2020 to February 1 5, 2020 because 

during that week Appellant earned his normal, customary wages, which was 40 hours or more. 

2 1 . As discussed during the hearing and stated in his appeal statement,34 Appel lant is appealing 

the Department's two Determinations and Notice of Overpayment because he claims that in 

late January 2020 his Employer had informed and advised him and several employees that 

because of slowing business they would be released from employment and rather than being 

terminated he should submit a resignation, which he did and so did several of his col leagues.35 

22. Appellant has found other work and his necessary monthly expenses do not exceed his 

income. Appellant has spent a majority of the benefits. The Department contests a waiver. 

IV. CONCLUSIONS OF LAW 

In consideration of the above-stated findings and applicable law, the undersigned issues the 

following conclusions of law: 

1. Appellant's appeal of the Determination issued on July 7, 2021 was not timely tiled. 

Generally, an appeal should be filed within ten days after the Notice of Determination was issued 

or served to the claimant. However, the Department may extend the period to thirty days by a showing 

of good cause.36 Good cause means: ( 1 )  illness or disability; (2) keeping an appointment for a job 

interview; (3) attending a funeral of a family member; and ( 4) any other reason which would prevent 

a reasonable person from complying as directed.37 

Here, Appellant failed to file his appeal of the Determination within the 1 0-day deadline. 

Specifically, on July 7, 202 1 , the Department issued a Determination disqualifying Appellant from 

PUA and FPUC benefits, effective February 1 6, 2020 to September 4, 202 1 . The Department served 

the Determination to Appellant via email, his online portal, and mail .  In his applications, Appellant 

31 Exhibit I 1 .  
32 Id 
33 Exhibit 1 0. 
34 Exhibit 6. 
35 See Exhibit 6. 
36 HI. Rev. Statute § 383-38(a). 
37 HAR § 1 2-5-8 1 0). 
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selected as his preferred method of service email. The Department clearly stated that Appellant had 

I O  calendar days after the date on the Determination to file his an appeal, which means that the "appeal 

must be received or postmarked by 07/17/2021." However, Appellant filed via email the present 

appeal on Friday, July 23, 202 1 after business hours, which was not received by the Administrative 

Hearing Office until the next business day, on Monday, July 26, 202 1 .  On the Appeal form, Appellant 

did not include an explanation as to why his appeal was filed more than ten calendar days after the 

date of the Determination. When asked at the Administrative Hearing why he filed the appeal late, 

Appellant had no explanation for why his appeal was filed late, past the I 0-day deadline of July I 7, 

202 1 .  Therefore, there is no good cause for the deadline to be extended because there are not cause 

for which a reasonable person would have been prevented from complying as instructed. Accordingly, 

based on the evidence presented and applicable law, the Appellant's appeal of the July 7, 202 1 

Determination is untimely, and the Administrative Hearing Office does not have jurisdiction to review 

the Determination. The Determination is final and Appel lant is not eligible for PUA and FPUC 

benefits from February I 6, 2020 to September 4, 202 I .  

2. Appellant's appeal of the November 3, 2021 Notice of Overpayment and 

November 5, 2021 Determination were timely. 

Simi larly, an appeal of a Notice of Overpayment should be filed within ten calendar days after the 

Notice was issued or served to the claimant. The filing deadline may also be extended to thirty days 

by a showing of good cause, as defined above. 

Here, on November 3, 202 1 , while the Appellant's Appeal of the July 7, 202 1 Determination was 

pending, Department's BPC issued an Initial Notice of Overpayment from week ending 

February 1 5, 2020 to week ending November 7, 2020. Subsequently, on November 5, 202 1 ,  the 

Department issued a second Determination disqualifying Appellant from benefits, effective from 

February 9, 2020 to February 1 5, 2020. Since the Notice of Overpayment and this Determination were 

both issued to Appellant while this Appeal was stil l  pending, and because Appellant marked and 

submitted to the Department on November 3, 202 1 that he is requesting an appeal of the Notice of 

Overpayment, the undersigned finds that his appeal of the Notice of Overpayment ( dated 

November 3, 202 1 )  and the Determination (dated November 5, 202 1 )  were timely. 

3. Appellant's employment was not affected as a direct result of COVID-19. 

In accordance with the CARES Act and Continued Assistance Act, PUA and FPUC benefits are 

available to "covered individuals." A "covered individual" is someone who: ( I ) is not eligible for 

regular compensation or extended benefits under State or Federal law or pandemic emergency 
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unemployment compensation under Section 2 1 07 of the CARES Act, including an individual who 

has exhausted all rights to regular unemployment or extended benefits under State or Federal law or 

Pandemic Emergency Unemployment Compensation under Section 2 1 07;38 (2) self-certifies39 that the 

individual is unemployed, partially unemployed, or unable or unavailable to work40 as a direct result4 1  

of a listed COVID- 1 9  reason in Section 2 1 02(a)(3)(A)(ii) of the CARES Act, and (3) provides 

required documentation of employment/self-employment within the applicable period of time.42 

With respect to condition (2) listed above, Section 2 1 02 (a)(3)(A)(ii)(I) of the CARES Act 

specifically identifies the COVID- 19  qualifying reasons43 as: 

(aa) The individual has been diagnosed with COVID-1 9  or is 
experiencing symptoms of COVID- 1 9  and is seeking a medical 
diagnosis; 

(bb) A member of the individual' s  household has been diagnosed with 
COVID- 1 9; 

(cc) The individual is providing care for a family member or a member of 
the individual 's  household who has been diagnosed with COVID-1 9; 

( dd) A child or other person in the household for which the individual has 
primary caregiving responsibi l ity is unable to attend school or 
another facility that is closed as a direct result of the COVID- 1 9  
public health emergency and such school or facility care i s  required 
for the individual to work; 

( ee) The individual is unable to reach the place of employment because 
of a quarantine imposed as a direct result of the COVID- 1 9  public 
health emergency; 

(ff) The individual is unable to reach the place of employment because 
the individual has been advised by a health care provider to 
quarantine due to concerns related to COVID- 1 9; 

(gg) The individual was scheduled to commence employment and does 
not have a job or is unable to reach the job as a direct result of the 
COVID- 1 9  public health emergency; 

38 This condition is generally not at issue with claimants in the CNMI because there are no other State or Federa 
unemployment insurance programs in the CNMI. 
39 The PUA program utilizes initial and weekly applications where claimants self-certify and report under penalty o 
perjury. 
40 A claimant must be able to work and be available for work, as defined by Hawaii state law, in order to be eligibl 
for benefits. See HAR § 12-5-35. 
4 1  Pursuant to 20 CFR § 625.5, unemployment is considered a "direct result" of the pandemic where the employmen 
is an immediate result of the COVID- 1 9  public health emergency itself, and not the result of a longer chain of event 
precipitated or exacerbated by the pandemic. 
42 Section 24 1 of the Continued Assistance Act requires that an individual must provide documentation substantiating 
employment or self-employment, or the planned commencement of employment or self-employment, if he or she 
files a new application for PUA on or after January 3 1 , 202 1 ,  or, if the individual applied for PUA before January 3 1 ,  
202 1 and receives PUA benefits on or after December 27, 2020. Failure to supply said documents, and any other 
relevant, requested documents is a justifiable basis to deny benefits under HAR § 1 2-5-8 IG). 
43 These reasons are further defined or illustrated in UIPL 1 6-20, Change 4. 

COMMON EALTH REGISTER VOLUME 45 NUMBER 02 FEBRUARY 28, 2023 PAGE 049559 



1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

2 1  

22 

23 

24 

25 

26 

27 

28 

29 

30 

3 1  

Administrative Order 
PUA-2 1 -0 142 

Page 9 of 14 

(hh) The individual has become the breadwinner or major support for a 
household because the head of the household has died as a direct 
result of COVID-1 9; 

(ii) The individual has to quit his or her job as a direct result of COVID-
1 9; 

Gj) The individual 's place of employment is closed as a direct result of 
the COVID- 1 9  public health emergency; or 

(kk) The individual meets any additional criteria established by the US 
Secretary of Labor for unemployment assistance under PUA. 

Additional criteria established by the US Secretary of Labor under item (kk)44
, above, includes: 

( 1) The individual is an independent contractor who is unemployed (total 
or partial) or is unable or unavai lable to work because of the COVID-
1 9  publ ic health emergency has severely limited his or her abil ity to 
continue performing the customary job; 

(2) The individual has been denied continued unemployment benefits 
because the individual refused to return to work or accept an offer of 
work at a worksite that, in either instance, is not in compliance with 
local, state, or national health and safety standards directly related to 
COVID- 19. This includes, but is not l imited to, those related to facial 
mask wearing, physical distancing measures, or the provision of 
personal protective equipment consistent with public health 
guidelines; 

(3) An individual provides services to an educational institution or 
educational service agency and the individual is unemployed or 
partially unemployed because of volatility in the work schedule that 
is directly caused by the COVID- 1 9  public health emergency. This 
includes, but is not l imited to, changes in schedules and partial 
closures; and 

(4) An individual is an employee and their hours have been reduced or 
the individual was laid off as a direct result of the COVID- 1 9  public 
health emergency. 

Here, Appellant submitted his initial application for PUA and FPUC benefits, self-certifying 

under penalty of perjury, that his employment was affected as a direct result of COVID- 1 9  pandemic 

since February 1 5, 2020 because: ( I )  Appellant was unable to reach his place of employment because 

of a quarantine imposed as a direct result of the COVID- 1 9  public health emergency; (2) Appel lant's 

place of employment closed as a direct result of COVID- 1 9  public health emergency; and (3) Other 

reason not l isted in the application. In his subsequent application for continued benefits, dated 

March 9, 202 1 ,  Appellant self-certified under penalty of perjury that his employment was directly 

affected by COVID- 1 9  on February 1 5, 2020 when his place of employment closed as a direct result 

44 See Unemployment Insurance Program Letter 1 6-20 and 16-20, Change 5 .  
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of the COVID- 1 9  public health emergency. Finally, in his weekly certifications, Appellant self-

certified and represented that his place of employment closed as a direct result of the COVID- 1 9  

public health emergency. 

Based on evidence and testimony provided by the Appellant and Employer' s witness, the 

undersigned finds that Appellant did not meet the COVID- 1 9  qualifying reasons. First, Appellant 

testified that he was not quarantined or advised to be quarantined during the claimed weeks. Second, 

although Employer temporari ly closed and furloughed employees, the temporary closure was after 

Appellant's voluntary resignation on February 1 5, 2020. Appellant testified and argued that h is direct 

supervisor told him to resign rather than wait to be terminated due to the COVID- 1 9  pandemic. 

However, the representative for the Employer testified that Employer did not advise Appellant or any 

other employees to resign and although the company closed during the pandemic, Appellant 

voluntarily resigned prior to the closure. Employer also provided written and oral testimony that 

Appellant's separation was not due to any COVID- 1 9  qualifying reasons.45 Third, Appellant earned 

his normal, customary wages from February 9, 2020 to February 1 5, 2020. Final ly, in reviewing each 

of the above-l isted COVID- 1 9  qualifying reasons, Appellant testified in the negative and, therefore, 

Appellant did not satisfy any of the other COVID- 1 9  qualifying reasons. Accordingly, based on the 

evidence and the applicable law, Appellant does not meet any of the COVID-1 9  qualifying reasons 

and his employment was not affected as a direct result of COVID- 1 9  pandemic and Appellant is not 

eligible to received PUA and FPUC benefits from February 9, 2020 to September 4, 202 1 .  

4. Appellant is overpaid and is not entitled to a waiver. 

"Benefits shall be paid promptly in accordance with a determination, redetermination, or decision 

or appeal .'
,46 However, "[a]ny individual who has received any amount as benefits . . .  to which the 

individual was not entitled shall be l iable for the amount unless the overpayment was received without 

fault on the part of the recipient and its recovery would be against equity and good conscience.'
,
47 

Fault48 is defined as: 

45 Exhibit 1 9. 
46 HRS § 383-43 . 
47 HRS § 383-44. Section 2 104(t)(2) of the CARES Act requires individuals who have received FPUC overpayments 
to repay these amounts to the state agency. Thereunder, the state has authority to waive repayments of FPUC if the 
payment was without fault on the part of the individual and such repayment would be contrary to equity and good 
conscience. Section 20 1 ( d) of the Continued Assistance Act amends Section 2 102( d) of the CARES Act and 
authorizes states to waive the repayment if the state determines that the payment of PUA was without fault on the 
part of any such individual and such repayment would be contrary to equity and good conscience. This waiver 
authority applies to overpayments that meet this criterion at any time since the PUA program began. 
48 HRS 1 2-5-83. 
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(A) A material statement made by the individual which the individual 
knew or should have known to be incorrect; or 
(B) Failure to furnish information which the individual knew or should 
have known to be material; or 
(C) Acceptance of a payment which the individual either knew or 
reasonably could have been expected to know was incorrect. 

Based on federal guidance, "contrary to equity and good conscience" is tantamount to placing an 

individual below the poverty l ine and taking away basic necessities to l ive. In evaluating equity and 

good conscience,49 the factors to consider include, but are not l imited to: 

(A) Whether notice of a redetermination was given to the claimant, as 
required . . .  

(B) Hardship to the claimant that the repayment may impose; and 
(C) The effect, if any, that the repayment wil l  have upon the 

fulfillment of the objectives of the program.50 

Considering the foregoing discussions, Appellant was not eligible to receive unemployment 

benefits and should not have been paid benefits under the PUA and FPUC programs. Appellant does 

not contest the amount l isted in the Notice of Overpayment and he confirmed receiving the total sum 

of $22,080.00. Therefore, it is clear that the overpayment occurred. 

As a preliminary matter, it is important to note that in order to determine el igibi lity for the PUA 

and FPUC benefits the Department relies heavily on claimants' self-certification and representations 

in their applications and weekly certifications. As provided for in the Appellant's applications and 

weekly certifications, it is the Appellant's responsibi l ity to read the PUA Benefit Rights and 

Information Handbook and other published materials regarding the PUA and FPUC programs. 

Moreover, it is Appellant's responsibility to provide true, accurate, and complete information. 

Upon review, the undersigned finds that Appellant is not eligible for a waiver to repay the 

overpayment in PUA and FPUC benefits. The overpayment occurred, in part, as a result of Appellant's 

own fault when he misrepresented information in his appl ications and weekly certifications. Appellant 

was not entirely forthcoming about the circumstances surrounding his unemployment and he 

misrepresented that his employment was a direct result of COVID-1 9  public health emergency. In the 

claimed week immediately prior to his resignation - February 9, 2020 to February 14, 2020 -

49 Jd. 
so PUA benefits were designed to be a critical lifeline for qualifying individuals facing a financial crisis amidst a 
pandemic. Issues of fraud and overpayments are of great consequence that jeopardizes the integrity of the program 
and availability of funds for eligible or qualified individuals. 
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Appellant earned his normal, customary wages. However, in his weekly certification for this claimed 

week, Appellant misrepresented that he had no earnings and that he did not work at all during this 

week.5 1  As explained above, Appellant also misrepresented information in his applications and other 

weekly certifications. First, Appellant's separation from employment was not because of any of the 

reasons listed in his application: Second, Appellant was not unable to reach his place of employment. 

Appellant was not subject to quarantine orders imposed as a direct result of the COVID- 1 9  public 

health emergency. Third, Appellant's unemployment was not due to his place of employment being 

closed as a direct result of COVID-1 9  public health emergency because he voluntarily resigned prior 

to his place of employment closing. Final ly, Appellant's employment was not because of any other 

reason not listed in the applications that is a direct effect ofCOVID- 19  public health emergency. Due 

to the misrepresentations provided by Applicant in his applications and weekly certifications, 

Appel lant's claim was systematically reviewed and processed for payment by the Department's online 

portal. 

Accordingly, the undersigned assigns some fault on the Appellant for the overpayment. Since 

some fault is assigned to the Appellant, Appellant is not entitled to a waiver of repaying the 

overpayment amount and Appellant is liable to repay the entire overpayment of $22,080.00. 

V. DECISION 

For the reasons stated above, it is ORDERED that: 

1 .  The CNMI Department of Labor's Disqualifying Determinations, dated July 7, 202 1 and 

November 5 ,  202 1 , are both AFFIRMED; 

2. The Appellant is NOT ELIGIBLE to receive PUA benefits for the period of February 9, 2020 

to September 4, 202 1 ;  

3 .  The CNMI Department of Labor's Notice of Overpayment, November 3 ,  202 1 is also 

AFFIRMED; 

4. Appellant was overpaid in the total amount of $22,080.00 and is not entitled to a waiver for 

repayment; and 

5. Appellant is ORDERED to report to the Department's Benefit Payment Control Unit to 

discuss options for repayment or offsetting the overpayment, in accordance with the 

applicable rules. 

5 1 Exhibit 4. 
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If a party is aggrieved by this Order and would like to contest the decision, he or she must submit 

a written request to reopen the decision pursuant to Hawaii Admin. Rule § 1 2-5-93. The written 

request should be supported by legal, factual, or evidentiary reasons to reopen the decision. The 

written request must be submitted to the Administrative Hearing Office, either in person at Building 

#1 357, Mednilla Avenue, Capitol Hill, Saipan, CNMI or via email at hearing@dol.gov.mp. 

In the event a request to reopen the decision is granted, the matter shall be scheduled for a 

subsequent hearing. In the event a request to reopen the decision is denied, and if the Appellant stil l  

disagrees with a subsequent decision, the Appellant may seek judicial review with the CNMI Superior 

Court under the local Administrative Procedures Act. See 1 CMC § 9 1 1 2. All forms, filings fees, and 

filing deadlines for judicial review wil l  be as established by the applicable law and court rule. 

So ordered this 7th day of February, 2023. 

Isl 

CATHERINE J. CACHERO 
Administrative Hearing Officer 

LIST OF DOCUMENTS ADMITTED AS EVIDENCE 

1 .  Exhibit 1 :  Copy of Appellant's Application Snapshot (new), filed June 23, 2020; 

2. Exhibit 2 :  Copy of Appellant's Application Snapshot (reopen), filed March 9, 202 1 ; 

3 .  Exhibit 3 :  Copy of Appellant's Northern Mariana Islands Portal - UI Application, printed on 

October I 3, 202 1 ; 

4. Exhibit 4: Copies of Appellant's  Weekly Certifications, from February 9, 2020 to November 7, 

2020; 

5. Exhibit 5 :  Copy of Department's Disqualifying Determination, dated July 7, 202 1 ,  effective 

February 1 6, 2020 to September 4, 202 1 ;  

6. Exhibit 6: Copy of Appellant's Request to File an Appeal, including supporting documents, all 

filed via email on July 23, 202 1 and received on July 26, 202 1 ;  

7. Exhibit 7 :  Copy of the Notice of Hearing, issued July 26, 202 1 ; 

8. Exhibit 8 :  Copy of Sua Sponte Amended Notice of Hearing, issued on November 5,  202 1 ;  

9. Exhibit 9: Copy of Second Amended Notice of Hearing, issued on November 1 0, 202 1 ;  

1 0. Exhibit 1 0: Copy of Department's Disqualifying Determination, dated November 5 ,  202 1 ,  

effective February 9, 2020 to February 1 5, 2020; 

1 1 . Exhibit 1 I :  Copy of Department' s Initial Notice of Overpayment, dated November 3, 202 1 ;  

1 2. Exhibit 1 2: Copy of Appellant's U.S. passport; 
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1 3 . Exhibit 1 3 : Copy of Star Marianas Inc. 's ("Employer") Personnel Action Form, submitted on 

February 5, 2020 for February 1 0- 1 2, 2020; 

1 4. Exhibit 1 4: Copy of Appellant's Letter of Resignation to Star Marianas Air, Inc. effective 

February 1 5 , 2020; 

1 5 . Exhibit 1 5 : Copy of Emails between Department and Employer, dated June 1 1 , 202 1 and June 1 6, 

202 1 ,  including attachment; 

1 6. Exhibit 1 6: Copy of Separation Notice, signed and dated June 1 5, 2020; 

1 7. Exhibit 1 7: Copy of Separation Notice, signed and dated June 1 6, ; 

1 8. Exhibit 1 8 : Copy of Letter from Employer to Department (corrected Separation Notice), dated 

October I 4, 202 1 ; 

1 9. Exhibit 1 9: Copy of Letter from Employer to Department, dated October 27, 202 1 ; 

20. Exhibit 20: Copies of Appellant's Time Sheets for January 20, 2020 to February 9, 2020; 

2 1 .  Exhibit 2 1 : Copies of Appellant's Final Pay Check, dated February 1 8, 2020; 

22. Exhibit 22 : Copy of Employer Personnel Action Form, submitted on February 1 5, 2020, 

referencing resignation letter effective on February 1 5, 2020; 

23. Exhibit 23 : Copy of Northern Mariana Islands Portal Screenshot and Preview Messages, printed 

March 2 1 , 2022; 

24. Exhibit 24: Copy of Northern Mariana Islands Portal Document List Screenshot; 

25. Exhibit 25 : Copies of Emails between the BPC and Employer and between the Department and 

Appellant, dated October 5, 202 1 ,  October 1 2, 202 1 ,  October 1 4, 202 1 , October 1 5, 202 1 ,  October 

1 8, 202 1 ,  October 2 1 ,  202 1 ,  October 28, 202 1 ,  November 2, 202 1 ,  November 3, 202 1 and 

November 5, 202 1 ;  

26. Exhibit 26: Copy of Emails between BPC and CNMI Department of Finance, dated 

December l ,  202 1 , December 9, 202 1 ,  and December 1 7, 202 1 ;  

27. Exhibit 27: Copies of Department's Case Notes, dated August 1 9, 2020, October 1 6, 2020, 

May I 8, 202 1 ,  July 26, 202 1 ,  October 1 2, 202 1 ,  October 1 5, 202 1 , November 1 ,  202 1 , 

November 4, 202 1 ,  November 5, 202 1 ,  November 1 0, 202 1 ,  February 25, 2022, March 1 ,  2022, 

and March 1 4, 2022; and 

28. Exhibit 28: Copy ofBPC's Audit Summary. 
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COMMONWEAL T H  OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In Re Matter of: 
Cameron Covarrubias, 

Appellant, 
V. 

CNMI  Department of Labor, Division of Employment Services-PUA, 
Appel lee. 

) PUA Case No. 22-021 2  ) 
) 
) ) ADMINISTRATIVE ORDER ) 
) 
) 
) 
) 

_______________ ) 
I .  INTRODUCTION This matter came before the undersigned for an Administrative Hearing on December 28, 2022 and January 20, 2023, both hearings held at approximately 9:00 a.111. Due to the parties being on the Is land of Rota, the Administrative Hearing was held onl ine via Zoom. Appellant Cameron Covarrubias ("Appel lant") was present and self-represented at the hearing held on December 28, 2022, but Appel lant failed to appear at the hearing on January 20, 2023. Appellee CNMI  Department of Labor Division of Employment Services-Pandemic Unemployment Assistance program ("Department") was present and represented by the Department's PUA Coordinator Peter Maratita. No other witnesses provided testimony at the hearings. A list of the admitted evidence is added to the end of this Order. For the reasons stated below, the Department's Disqual ifying Determination dated March 28, 2022 is AFFIRMED. Appellant is not e ligible for benefits from July 4, 202 1 to August 28, 202 1 . 
I I. JURISDICTION On March 27, 2020, the Corona virus Aid Relief and Economic Security ("CARES") Act of 2020 was signed into law creating new temporary federal programs for unemployment benefits called Pandemic Unemployment Assistance ("PUA") 1 and Federal Pandemic Unemployment Compensation ("FPUC").2 On December 27, 2020, the Continued Assistance for Unemployed Workers Act of 2020 

1 See Section 2 1 02 of the CARES Act of 2020, Public Law 1 1 6- 1 36. 
2 See Section 2 1 04 of the CA RES Act of 2020, Public Law 1 1 6- 1 36. 
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("Continued Assistance Act") amended and created new provisions of said federal unemployment 

2 insurance programs, which, among other things, extended the PUA and FPUC programs to March 1 3, 

3 202 1 .  3 On March 1 1 , 202 1 ,  the American Rescue Plan Act of 202 1 ("ARP A") extended the programs 

4 to September 6, 202 I . The CNMI Department of Labor is charged with the responsibility in 

5 administering the above-mentioned programs in the CNMI in accordance to appl icable law.4 The 

6 CNMI Department of Labor Administrative Hearing Office has been designated to preside over 

7 appeals of agency decisions. 

8 Upon review of the records, this appeal is not timely filed. Accordingly, jurisdiction is not 

9 establ ished. 

1 0  III. PROCEDURAL BACKGROUND & ISSUES 

I 1 Appellant filed a claim for unemployment benefits under the PUA and FPUC programs. On 

1 2  March 28, 2022, the Department issued a Disqualifying Determination ("Re-Determination"). On 

1 3  Apri I 1 2, 2022, Appellant filed the present appeal and the matter was scheduled for an Administrative 

1 4  Hearing. As stated in the Notice of Hearing, the issues on appeal are: ( 1 ) whether the appeal was 

1 5  timely filed; (2) whether Appellant was eligible for PUA; and (3) whether an overpayment occurred 

1 6  and funds should be returned. 

1 7  IV. FINDINGS OF FACT 

I 8 In consideration of the evidence provided and credibil ity of witness testimony, the undersigned 

1 9  issues the following findings of fact: 

20 1 .  From January 202 1 to June of 202 1 ,  Appellant, a U.S. citizen, was working part-time hours 

2 1  as cook at Da Waves Restaurant ("Da Waves"), located on the Island of Rota, CNMI.5 Da 

22 Waves paid Appel lant $ 1 0.00 per hour based on his schedule and timesheets.6 However, 

23 contrary to his self-certifications in his application, Appellant was not a lawful employee of 

24 Da Waves. 

25 2.  Da Waves did not issue any pay stubs, Form W-2 to Appellant, Form 1 099 or any other proof 

26 of payments to Appellant. 

27 

28 

29 

30 

3 1  

32 

33 

3 See Consolidated Appropriations Act, 202 1 ,  Division N, Title I I ,  Subtitled A ("Continued Assistance for 
Unemployed Workers Act of 2020" or "Continued Assistance Act"). 
4 Pursuant to Section 2 1 02(h) of the CARES Act of2020 (Pub. L. 1 1 6- 1 36) and 20 CFR § 625.2(r)(l )(ii), the CNMI 
Governor issued Executive Order No. 2020-09 declaring Hawaii Employment Security Law as the applicable stat 
law in the CNMI. Hawaii state law applies, to the extent it does not conflict with applicable federal law and guidance 
5 Exhibits 9- 10. 
6 See Exhibit 9- 1 0. 
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3. On July 7, 202 1 ,  Appel lant submitted an initial appl ication 7 for unemployment assistance 

under the PUA and FPUC programs. In this application, 8 Appel lant self-certified under 

penalty of perjury that: 

a. He was an employee of "DA'WAVE"; 

b. His type of employment was "Temporary" and "Part Time (Less than 30 hours); 

c. He began working for Da Waves on January 4, 202 1 ;  

d. His hours were reduced or he was laid off as a direct result of COVID- 1 9; and 

e. He was affected since February 3, 202 1 .  

4. The Department reviewed and investigated Appellant's claims and requested that Appel lant 

timely provide supporting documents to support his claims.9 

5. On December 29, 202 1 , the Department issued a Determination 1 0  disqualifying Appellant 

from benefits effective, July 4, 202 1 to August 28, 202 1 ,  because Appellant did not submit 

required supporting documents to substantiate his claims within the reasonable time that he 

was given to do so. 1 1  

6. Subsequently, on January 1 9, 2022, the Department issued two Determinations. 1 2  One 

Determination disqual ified Appellant from benefits effective August 7, 202 1 to August 28, 

202 1 ,  because Appel lant failed to meet the minimum three work search contacts each week. 1 3  

The second Determination disqualified Appellant from benefits effective July 4, 202 1 to 

August 28, 202 1 because the employment certification that Appellant provided by Da Waves 

did not indicate an interruption in employment as a direct result of the COVID- 1 9  pandemic. 14  

7. On or about March 1 4, 2022, Appellant filed a request for reconsideration by fil ing a typed 

written letter1 5  in which both the Appellant signed and the Da Waves Manager Lucia 

Manglona signed, stated that, due to the pandemic, Appel lant was not gainful ly employed 

from February 28, 202 1 to May 30, 202 1 and from June 27, 202 1 to October 1 2, 202 1 . 16  

8. On March 1 4, 2022, Appellant requested reconsideration because he uploaded a letter from 

7 Exhibit 1 .  
8 Id. 
9 See Exhibit 13 .  
10 Exhibit 2. 
1 1  Id See also Exhibits 1 2- 13 .  
12  Exhibit 3 
tJ Id 
14 fd 
15 Exhibit 4. See also Exhibit 1 3 . 
16 Exhibit 4. 
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9. On March 28, 2022, after a review of Appellant's Request for Reconsideration, the 

Department issued a Disqualifying Determination ("Re-Determination"), 1 8  effective from 

July 4, 202 I to August 28, 202 1 because Appellant was advised by the Department to submit 

supporting documents such as employment contract, check stubs, W2 and social security card 

to substantiate his claims, but Appellant was unable to do so because he was not a lawful 

employee. 1 9  

1 0. The Department provided Appellant with instructions on how to file his appeal. Appeal 

instructions could be found in the Re-Determination,20 the PUA Benefits Rights Information 

Handbook,2 1  the Request to File an Appeal Form, and through press releases published 

through newspaper publications.22 Specifically, the Re-Determination stated that the appeal 

"must be received or postmarked by 04/07/2022. If you do not make the deadline you lose 

the right to appeal this determination."23 

I I .  On April 1 2, 2022, Appellant filed his Request to File an Appeal of the Re-Determination in 

person at the Department's Rota office.24 Appellant did not provide any explanation on the 

Request to Appeal form or submit any documents or evidence to explain why his appeal was 

filed five days after the deadline. As stated in Appellant's Request to Appeal form,25 he is 

appealing the Re-Determination because he believes that he has provided proof of 

employment in multiple ways and the Department even verified with his employer26 

1 2. On April 1 2, 2022, upon receiving the Request for Appeal form, the Administrative Hearing 

Office scheduled the matter for an Administrative Hearing.27 

1 3 . On December 5, 2022, Appellant submitted a written request to reschedule the hearing to a 

later date because he will be travelling on the scheduled hearing date and would not be able 

17  Exhibit 5. 
18 Exhibit 6. 
19 Id 
20 Id 
2 1 Exhibit I 7. 
22 Exhibit 1 5 .  
23 Exhibit 6 (emphasis i n  original). 
24 Exhibit 7. 
25 See id 
26 Jd. 
27 Exhibit 8. 
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to participate at the hearing, and Department agreed to the request. On the same day, the 

undersigned granted the request and continued the hearing for December 28, 2022.28 

1 4. On December 28, 2022, the matter was heard, all parties appeared, but Appellant was sti l l  

travelling off-island and the hearing was continued to January 20, 2023 at 9:00 a.m., which is 

a date and time that Appellant confirmed at the hearing that he would be back to the CNMI 

and able to attend and participate.29 The undersigned issued an Order Continuing the Hearing 

and all parties were properly served with the Order.30 

t 5 .  Appellant failed to appear at the hearing on January 20, 2023. 

1 6. Appellant submitted a "Record of Contacts Made for Work" form, but it was incomplete, 

lacking a date for the one work search contact that he claimed he completed.3 1  

I 7. I n  Appellant's application,32 Appellant acknowledged that i t  i s  his responsibility to read the 

PUA Benefit Rights Information Handbook ("BRI Handbook")33 and any other official 

written material provided. Notably, the BRI Handbook was publicly available throughout the 

program and included important information regarding program requirements and 

processes-including appeals process. Moreover, the Department issued a number of press 

releases to clarify the appeals process34 and directed claimants to the BRI Handbook and 

applicable forms. Additionally, the Department issued a number of press releases to clarify 

the work search contact requirement.35 

1 8. With respect to the overpayment issue, the Department conducted further review and 

confirmed with the Department's Benefit Payment Control Unit ("BPC") that no overpayment 

occurred in this case.36 

V. CONCLUSIONS OF LAW 

23 In consideration of the above-stated findings and appl icable law, the undersigned issues the 

24 following conclusions of law: 

25 1. Appellant's appeal of the Redetermination was not timely filed. 

26 General ly, an appeal should be filed within ten days after the Disqualifying Determination was 

27 

28 

29 

30 

3 1  
32 

33 

28  Exhibit 8. 
29 See Exhibit 8. 
30 Exhibit 8. 
31 See Exhibit 1 1 .  
32 Exhibit 1 .  
33 Exhibit 1 7. 
34 See Exhibit 1 5 .  
3 5  See Exhibit 1 6. 
36 Exhibit 14. 
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issued or served to the claimant. However, the Department may extend the period to thirty days by a 

2 showing of good cause.37 Good cause means: ( 1 )  i llness or disabi lity; (2) keeping an appointment for 

3 a job interview; (3) attending a funeral of a fami ly member; and ( 4) any other reason which would 

4 prevent a reasonable person from complying as directed.38 

5 Here, Appellant fai led to file his appeal of the Redetermination within the 1 0-day deadl ine. 

6 Specifical ly, the Department issued the Re-Determination on March 28, 2022.39 The Re-

7 Determination clearly stated that Appellant had 1 0  days to fi le an appeal :  "This means your appeal 

8 must be received or postmarked by 04/07/2022. ,,4o Also, the BRI Handbook and other available 

9 published materials included appeal instructions and discussed the 1 0-day deadline. Appellant did not 

1 0  file his appeal until April 1 2, 2022 in-person at the Department' s Rota Office. In his Request to Appeal 

1 1  form, Appellant did not explain why he fi led his Appeal late. Additional ly, based on Appel lant's 

1 2  failure to appear and participate in the Administrative Hearing scheduled on January 20, 2023, after 

1 3  he had confirmed at the earlier hearing that he would be able to attend, there is no explanation or 

1 4  evidence showing good cause for an extension ofthe filing deadl ine. Accordingly, Appel lant's appeal 

1 5  is not timely filed and jurisdiction i s  not establ ished. Since the Administrative Hearing Office does 

1 6  not have jurisdiction to review the Department's Re-Determination, the Re-Determination dated 

1 7  March 28, 2022 shal l be deemed final . 

1 8  VI. DECISION 

1 9  For the reasons stated above, it is ORDERED that: 

20 I .  The CNMI Department of Labor's Disqualifying Re-Determination, dated March 28, 2022, is 

2 1  AFFIRMED; and 

22 2. Appellant is NOT ELIGIBLE to receive PUA benefits from July 4, 202 1 to August 28, 202 1 . 

23 If a party is aggrieved by this Order and would l ike to contest the decision, he or she must submit 

24 a written request to reopen the decision pursuant to Hawaii Admin. Rule § 1 2-5-93 . The written 

25 request should be supported by legal, factual, or evidentiary reasons to reopen the decision. The 

26 written request must be submitted to the Administrative Hearing Office, either in person at Building 

27 # 1 357, Mednil la A venue, Capitol Hil l ,  Saipan, CNMI or via email at hearing@dol .gov .mp. 

28 In the event a request to reopen the decision is granted, the matter shall be scheduled for a 

29 subsequent hearing. In the event a request to reopen the decision is denied, and if the Appellant sti l l  

30 

3 1  

32 

33 

37 HI .  Rev. Statute § 383-38(a). 
38 HAR § 1 2-5-8 1 0). 
39 Exhibit 6. 
40 ld 
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disagrees with a subsequent decision, the Appellant may seek judicial review with the CNMI Superior 

2 Court under the local Administrative Procedures Act within 30 days. See l CMC § 9 1 1 2. All forms, 

3 fi lings fees, and filing deadlines for judicial review wil l  be as establ ished by the applicable law and 

4 court rule. 
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So ordered this 8th day of February, 2023 . 
Isl 

CATHERINE J. CACHERO 
Administrative Hearing Officer 

LIST OF DOCUMENTS ADMITTED EVIDENCE 

l .  Exhibit 1 :  Copy of Appellant's Application Snapshot, filed on July 7, 202 1 ;  

2. Exhibit 2: Copy of Department's Disqualifying Determination dated December 29, 202 1 ; 

3 .  Exhibit 3 :  Copies of Department's Disqualifying Determinations, dated January 1 9, 2022; 

4. Exhibit 4: Copy of Appellant's January 2 1 ,  2022 Letter Requesting Reconsideration; 

5 .  Exhibit 5 :  Copy of Appellant's Request for Reconsideration, dated March 14, 2022; 

6. Exhibit 6: Copy of the Department's Re-Determination, dated March 28, 2022, effective 

July 4, 202 1 to August 28, 202 1 ; 

7. Exhibit 7: Copy of Appellant's Request to File an Appeal form and supporting documents, filed 

April 1 2, 2022; 

8. Exhibit 8: Copies of the Notice of Hearing, issued on Apri l 1 2, 2022, and Orders Continuing 

Hearing, issued August 4, 2022, December 5, 2022, and December 28, 2022; 

9. Exhibit 9: Copy of Appellant's Certification of Employment, signed by Da Waves on 

October 29, 202 1 ;  

1 0. Exhibit l 0 :  Copies of Appellant's Time Sheets for weeks ending January 1 6, 202 1 ,  January 29, 

202 1 ,  February 1 3, 202 1 ,  February 27, 202 1 ,  June 1 2, 202 1 ,  June 26, 202 1 ;  

1 1 . Exhibit 1 1 : Copy of Appellant's Record of Contacts Made for Work form, undated; 

1 2. Exhibit 1 2: Copy ofNMI Portal Preview Message, dated November 23, 202 1 ;  

1 3 . Exhibit 1 3 : Copies of Department's Case Notes, dated December 29, 202 1 ,  January 1 9, 2022, 

January 1 1 ,  2022, March 14, 2022, and March 28, 2022; 

1 4. Exhibit 1 4: Copy of Department BPC's Email Communication, dated November 1 0, 2022; 

1 5 . Exhibit 1 5 : Copies of Newspaper Articles Regarding Work Search Requirement posted on 

Marianas Variety and Saipan Tribune on July 22, 202 1 ;  

1 6. Exhibit 1 6: Copy of Department's Press Release FAQ re: Work Search Requirement; and 

1 7. Exhibit I 7: Copy of Department's Benefits Rights Information Handbook. 
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COMMONWEALTH O F  THE NORTHERN MARIANA ISLANDS 

DEPARTMENT OF LABOR 
ADMINISTRATIVE HEARING OFFICE 

In  Re Matter of: 

Solomon S. Castro, 

Appel lant, 

V. 

CNMI Department of Labor, 
Div ision of Employment Services-PUA, 

Appel lee. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

PUA Case No. 22-0215 

ADMINISTRATIVE ORDER 

_________________ ) 
I. INTRODUCTION 

1 4  This matter came before the undersigned for an in-person Administrative Hearing on 

1 5  December 29, 2022 at approximately 9:00 a.m. at the Admin istrative Hearing Office, Saipan, CNMI. 

1 6  Appellant Solomon S. Castro ("Appel lant") was present and sel f-represented. Appellee CNMl 

1 7  Department of Labor Division of Employment Services - Pandemic Unemployment Assistance 

1 8  program ("Departmenf') was present and represented by PUA Coord inators Chloe Manalo and 

1 9  Emelda Camacho. Appellant's common law wife, Jolene Muna, observed and assisted Appellant with 

20 submitting supporting documents. A l ist of the documents admitted into evidence are added to the end 

2 1  of this Order. 

22 For the reasons stated below, the Department's Determination dated Apri l 25, 2022 is 

23 AFFIRMED. Appellant i s  not e l igible for benefits from August I ,  202 I to September 4, 202 1 .  

24 Moreover, the CNMI  Department of Labor's Notice of Overpayment dated December 22, 2022 i s  

25  AFFIRMED. Appellant was overpaid in the total amount of $40,060.00. However, Appellant is 

26 entitled to a full waiver of repayment because Appellant is not at fault for the overpayment and it 

27 would be contrary to equ ity and good conscience to recover the overpaid benefits from Appellant. 

28 I I. JURISDICTION 

29 On March 27, 2020, the Coronavirus Aid Relief and Economic Security ("CARES") Act of 2020 

30 was signed into law creating new temporary federal programs for unemployment benefits called 

3 1  
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1 Pandemic Unemployment Assistance ("PUA")' and Federal Pandemic Unemployment Compensation 

2 ("FPUC").2 On December 27, 2020, the Continued Assistance for Unemployed Workers Act of 2020 

3 ("Continued Assistance Act") amended and created new provisions of said federal unemployment 

4 insurance programs, which, among other things, extended the PUA and FPUC programs to 

5 March 1 3, 202 1 .3 On March 1 1 , 202 1 ,  the American Rescue Plan Act of 202 1 ("ARP A") extended 

6 the programs to September 6, 202 1 . The Department is responsible in administering the programs in 

7 the CNMI in accordance to applicable law.4 The Department's Administrative Hearing Office has 

8 been designated to preside over appeals of agency decisions. 

9 Here, Appellant filed a claim for unemployment benefits under the PUA and FPUC programs. 

I O  Upon review of Appellant's appl ication and supporting documents, the Department issued a 

1 1  D isqual ifying Determination on April 25, 2022. On Apri l 30, 2022, Appellant appealed the 

1 2  Determination via e-mail and attached supporting documents. On May 1 0, 2022, Appellant filed his 

1 3  Request to Appeal form, after returning from off-island travel for work, and this matter was scheduled 

I 4 for an Administrative Hearing. 

I 5 As stated in the Notice of Hearing, the issues on appeal are: ( I )  whether the appeal is timely filed; 

1 6  (2) whether Appellant is eligible for PUA; and (3) whether an overpayment occurred and funds should 

1 7  be returned. Upon review of the records, the undersigned finds that this appeal is timely filed. 

1 8  Accordingly, jurisdiction is established. 

1 9  III. FINDINGS OF FACT 

20 In consideration of the evidence provided and credibility of witness testimony, the undersigned 

2 1  issues the following findings of fact: 

22 1 .  On June 20 1 3, Appellant, a U.S. Citizen,5 separated from his employment with the CNMI 

23 government for personal reasons. 

24 2. Prior to the pandemic, Appellant searched and applied for work with various employers. 6 

25 3. On or around March 1 3, 2020, Appellant interviewed for an Enforcement Technician position 

26 

27 

28 

29 

30 

3 1  

1 See Section 2 1 02 of the CARES Act of 2020, Public Law 1 1 6- I 36. 
2 See Section 2 1 04 of the CARES Act of 2020, Public Law 1 1 6- 1 36. 
3 See Consolidated Appropriations Act, 202 1 ,  Division N, Title II, Subtitled A ("Continued Assistance for 
Unemployed Workers Act of 2020" or "Continued Assistance Act"). 
4 Pursuant to Section 2 1 02(h) of the CARES Act of 2020 (Pub. L. 1 1 6- 1 36) and 20 CFR § 625.2(r)( l }(ii), the CNM 
Governor issued Executive Order No. 2020-09 declaring Hawaii Employment Security Law as the applicable stat 
law in the CNMI. Hawaii state law applies, to the extent it does not conflict with applicable federal law and guidance 
5 Exhibit 12. 
6 Exhibit 8. 
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at CNMI Zoning Board ("Zoning").7 However, due to the impact of COVID-1 9  pandemic, the 

CNMI government (including Zoning) implemented cost cutting measures such as reduction 

in hours and restrictions on hiring. 8 Appellant did not receive an offer of employment from 

Zoning, and Appellant was not scheduled to commence employment with Zoning or any other 

employer prior to the COVID- 1 9  public health emergency. 

4. On December 1 4, 2020, Appellant submitted an application9 for unemployment assistance 

under the PUA and FPUC programs administered by the Department. In his initial 

application, 10 Appellant self-certified under penalty of perjury that: 

a. Appel lant's employment was directly affected by COVID- 1 9  public health emergency 

through "[o]ther reason not l isted here [in the application]"; and 

b. Appel lant' s employment was affected since March 1 3, 2020. 

5 .  On February 1 9, 202 1 ,  Appellant submitted an additional application for PUA and FPUC 

benefits. 1 1  Just l ike in his initial application, Appel lant self-certified in this application that: 

a. Appel lant's employment was directly affected by COVID- 1 9  through "[ o ]ther reason 

not listed here [in the application]"; and 

b. Appel lant's employment was affected since March 1 3, 2020. 1 2  

6. Appellant also submitted weekly certifications 1 3  for continued benefits for March 8, 2020 to 

June 1 2, 202 1 . In  each weekly certification, Appellant self-certified that: 

a. Appel lant's employment was directly affected by COVID- 1 9  public health emergency 

through "[ o ]ther reason not listed"; 

b. Appellant explained that the COVID- 1 9  reason is that, on March 1 3, 2020, he 

completed the interview process for employment with Zoning; however, due to the 

CNMI Governor's Directive for austerity and as a result of the COVID- 1 9  pandemic, 

on March 1 5, 2020, the hiring agency (Zoning) was unable to fill the vacancy that 

Appellant interviewed for and although he applied for various other vacancies since 

then, he has not been able to gain employment since the start of the COVID- 1 9  

pandemic; and 

1 See Exhibit 1 3 .  
8 Id 
9 Exhibit 1 .  
io Id. 
1 1  See Exhibit 2. 
i2  Id. 
1 3  See Exhibits 3 and 4. 
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c .  Appellant submitted thru his PUA portal supporting documentation to confirm his 

applications for work and the results of those appl ications. 14  

7. The answers provided in Appellant's applications and weekly certifications were submitted 

under penalty of perjury. It is Appellant's responsibility to provide true, accurate, and 

complete answers. Moreover, it is Appellant's responsibility to be informed about the PUA 

program by reading the PUA Benefit Rights Information Handbook1 5  and other official, 

publ ished written materials regarding the program. Appellant provided true, accurate, and 

complete answers in his applications and weekly certifications. 

8. Based on the answers on Appellant's applications and weekly certifications, Appellant's claim 

was systematically adjudicated and processed for payment by the Department. More 

specifically: 

a. For PUA Round 1 ,  the Department did not review Appellant's explanation or 

clarifying statement in his weekly certifications on the "other reason not listed here", 

including the supporting documents that explained his interview with Zoning and why 

he was not hired because of the Governor's Directive and how COVID- 1 9  pandemic 

affected his job search. 

b. On March 30, 202 1 ,  the adjudicator assigned to review Appellant's claim requested 

additional documents from Appellant, including certification of employment, check 

stubs, or timesheets to support Appellant's claims for benefits. 1 6  Appellant did not 

submit these types of supporting documents because he did not have a job offer from 

Zoning or any other employer and he was not scheduled to commence employment 

with any other employer prior to the COVID- 1 9  pandemic. However, Appellant did 

submit the letter from Zoning explaining that he was interviewed, but due to COVID-

1 9  pandemic, the Governor issued a Directive that implemented austerity measures 

including reduction in hours and hiring freeze. 1 7  

9 .  As  demonstrated by an  internal audit 1 8  and confirmed by Appellant and the Department, 

Appellant received a total of $40,060.00 in federal unemployment benefits. 1 9  

14  See Exhibit 8 .  I n  his weekly certifications for  December 27, 2020 to February 1 3 , 202 1 ,  Appellant manuall 
submitted the same explanation for other reason not listed. See Exhibit 4. 

1 5  Exhibit 1 6. 
16 See Exhibit 1 2. 
17 See Exhibit 1 3 .  
18 See Exhibits 1 9-20 (audit sheets); Exhibit 2 1  (payment summary). 
19 See Exhibits 1 9-20; Exhibit 2 1 .  
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1 0. In Apri l 202 1 ,  Appellant appl ied for an opening at Bureau of Environmental and Coastal 

Management' s ("BECQ's") Division of Environmental Quality's ("DEQ") Solid Waste 

management Branch. 20 

1 1 .  On July 27, 202 1 ,  Appellant accepted a job offer from BECQ for a Solid Waste Management 

- Environmental Special ist position, which was expected to begin on August 23, 202 1 .2 1  

However, due to delays in  the contract routing and approval process, Appellant's start date 

was changed and he did not begin employment with BECQ unti l September 27, 202 1 .22 

1 2. On April 25, 2022, the Department issued a Determination23 disqualifying Appellant from 

benefits, effective August 1 ,  202 1 to September 4, 202 1 ,  because the Department found that 

Appellant failed to comply with the requirement to conduct three work search contacts for 

each claimed week.24 

1 3 . On April 30, 2022, Appellant emailed the Administrative Hearing Office appeal ing the 

Determination and sending copies of supporting documents.25 

1 4. Appellant correctly filed his Request to Appeal form on May I 0, 2022. Appellant did not file 

the form until May 1 0, 2022 because he was travelling off-island performing work duties from 

May I , 2022 to May 8, 2022. 26 

1 5 . Appellant is appeal ing the Determination because he was aware of the work search 

requirement, but when inquiring to the Department' s PUA Call Center regarding the work 

search requirement, he was informed to continue submitting his weekly certifications and 

explain his situation in the submissions. Appellant followed and rel ied on those instructions.27 

For his weekly certifications for August 1 ,  202 I to September 4, 202 I ,  Appellant included a 

detailed explanation that, on July 27, 202 1 , he was offered and he accepted a position with 

BECQ - DEQ, but the initial expected start date of August 23, 202 1 was changed to September 

27, 202 1 due delays in his contract routing and approval process.28 

20 See Exhibit 6 (Job Vacancy Announcement). 
21 See Exhibit 6 (Excepted Service Employment Contract and Request for Personnel Action, dated July 26, 202 1 ). 
22 Id. 
23 Exhibit 5. 
24  Exhibit 5. 
25  See Exhibit 6. 
26 See Exhibit 6 .  
2 7  See Exhibit 2 1  (NMI PU A Portal screenshots of submitted documents). 
28 See Exhibits 6, 9, 1 0, 1 1 , and 1 6. 
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1 6. The Department demonstrated that they published information and instructions to claimants 

on the requirement for the three work search contacts for each claimed week in August 1 ,  

202 1 to September 4, 202 1 ,  including the requirement to keep accurate records.29 

1 7. Appellant did not submit any record of work search contacts because he did not conduct any 

work search contacts from August 1 ,  202 1 to September 4, 202 1 .  Appellant performed a 

limited number of activities that were related to the job offer from BECQ such as signing 

paperwork, receiving emails on the status of his contract routing, and receiving training 

materials. However, Appellant performed most of these activities prior to August 1 ,  202 1 or 

after September 4, 202 1 ,  and Appellant did not keep any record or log of these activities. 

1 8. On December 22, 2022, while this appeal was pending, the Department's Benefit Payment 

Control Unit ("BPC") issued a Notice of Overpayment30 for the total amount of 40,060.00 in 

federal unemployment benefits for the period from March 8, 2020 to September 4, 202 1 . 

Specifically, this overpayment amount was $2 1 ,700.00 in PUA benefits, $ 1 7,550.00 in FPUC 

benefits, and $8 1 0.00 in Lost Wages Assistance ("LWA"). 

1 9. As discussed during the hearing, Appellant is appealing the Notice of Overpayment and 

requesting a full waiver from repaying the overpayment amount claiming that the 

overpayment occurred without h is fault. Although Appellant has found work, his expenses 

currently exceed his household income.3 1  Since Appellant has spent all of the benefits, 

Appel lant is unable to repay the overpayment without incurring a financial hardship. 

20. Notably, the Department does not contest a partial waiver of the total overpayment. 

Specifical ly, at the Administrative Hearing, the Department agreed to waive the overpayment 

for PUA Rounds 1 and 2 because the overpayment for this claimed period were not due to 

Appellant's fault, but were the fault of the Department, and it would be against equity and 

good conscience to require repayment. 

IV. CONCLUSIONS OF LAW 

26 In consideration of the above-stated findings and applicable law, the undersigned issues the 

27 following conclusions of law: 

28 1. Appellant's appeal is timely filed. 

29 Generally, an appeal should be filed within ten days after the Determination was issued or served 

30 

3 1  
29 See Exhibits 1 4- 1 6. 
30 Exhibit 1 9. 
31 See Exhibit 1 7. 
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to the claimant. However, the Department may extend the period to thirty days by a showing of  good 

cause.32 Good cause means: ( 1 )  i l lness or disabil ity; (2) keeping an appointment for a job interview; 

(3) attending a funeral of a family member; and ( 4) any other reason which would prevent a reasonable 

person from complying as directed .33 

Here, on Apri l 25, 2022, the Department issued the Determination to Appellant. On 

April 30, 2022, Appellant emailed the Administrative Hearing Office appealing the Determination, 

including typed statements on the basis of his appeal and attaching copies of supporting documents. 

Appellant was informed to fi1e a Request to Appeal form, but because Appellant was travelling off­

island for work, Appellant did not correctly file his Request to Appeal form unti l he returned to Saipan, 

May 1 0, 2022. While the Appellant did not correctly file his completed Request to Appeal form until 

after the ten-day deadline, there is good cause to extend the deadline by 30 days because Appellant 

was travel l ing for work and could not submit the signed, completed Request to Appeal form unti l he 

returned to the CNMI. Accordingly, because Appellant filed his appeal and supporting documents via 

email within ten days of the Determination being issued and because he had good cause to explain the 

delay in complying as directed with completing and submitting a Request to Appeal form, which was 

his travel off island for work, the undersigned finds that the Appellant's appeal is timely. 

2. Appellant's employment was not affected as a direct result of COVID-19. 

In accordance with the CARES Act and Continued Assistance Act, payment of PUA and FPUC 

benefits are available to "covered individuals." A "covered individual" is someone who: ( I )  is not 

eligible for regular compensation or extended benefits under State or Federal law or pandemic 

emergency unemployment compensation under Section 2 1 07 of the CARES Act, including an 

individual who has exhausted all rights to regular unemployment or extended benefits under State or 

Federal law or Pandemic Emergency Unemployment Compensation under Section 2 1 07;34 (2) self­

certifies35 that the individual is unemployed, partially unemployed, or unable or unavailable to work36 

as a direct result37 of a listed COVID- 1 9  reason in Section 2 1 02(a)(3)(A)(ii) of the CARES Act, and 

32 HI. Rev. Statute § 383-38(a). 
33 HAR § 1 2-5-8 1 G). 
34 This condition is generally not at issue with claimants in the CNMI because there are no other State or Federa 
unemployment insurance programs in the CNMI. 
35 The PUA program utilizes initial and weekly applications (certifications) where claimants self-certify and repo 
under penalty of perjury. 
36 A claimant must be able to work and be available for work, as defined by Hawaii state law, in order to be eligibl 
for benefits. See HAR § 1 2-5-35 .  
37 Pursuant to 20 CFR § 625.5, unemployment is  considered a "direct result" of the pandemic where the employmen 
is an immediate result of the COVID- 1 9  public health emergency itself, and not the result of a longer chain of events 
precipitated or exacerbated by the pandemic. 
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(3) provides required documentation of employment/self-employment within the applicable period of 

time.38 

With respect to condition (2) listed above, Section 2 1 02 (a)(3)(A)(i i)(I) of the CARES Act 

specifically identifies the COVID- 1 9  qualifying reasons39 as: 

(aa) The individual has been diagnosed with COVID- 1 9  or is 
experiencing symptoms of COVID- 1 9  and is seeking a medical 
diagnosis; 

(bb) A member of the individual ' s  household has been diagnosed with 
COVID- 1 9; 

(cc) The individual is providing care for a family member or a member of 
the individual ' s  household who has been diagnosed with COVID- 1 9; 

( dd) A child or other person in the household for which the individual has 
primary caregiving responsibi l ity is unable to attend school or 
another facil ity that is closed as a direct result of the COVID- 1 9  
publ ic health emergency and such school or facil ity care is required 
for the individual to work; 

(ee) The individual is unable to reach the place of employment because 
of a quarantine imposed as a direct result of the COVID- 1 9  public 
health emergency; 

(ff) The individual is unable to reach the place of employment because 
the individual has been advised by a health care provider to 
quarantine due to concerns related to COVID- 1 9; 

(gg) The individual was scheduled to commence employment and does 
not have a job or is unable to reach the job as a direct result of the 
COVID- 1 9 public health emergency; 

(hh) The individual has become the breadwinner or major support for a 
household because the head of the household has died as a direct 
result of COVID- 1 9; 

(ii) The individual has to quit his or her job as a direct result of COVID-
1 9; 

Gj) The individual 's place of employment is closed as a direct result of 
the COVID- 1 9  public health emergency; or 

(kk) The individual meets any additional criteria established by the US 
Secretary of Labor for unemployment assistance under PUA. 

Additional criteria established by the US Secretary of Labor under item (kk)4°, above, includes: 

( 1 )  The individual is an independent contractor who is unemployed (total 
or partial) or is unable or unavailable to work because of the COVID-

38 Section 24 1 of the Continued Assistance Act requires that an individual must provide documentation substantiating 
employment or self-employment, or the planned commencement of employment or self-employment, if he or she 
files a new application for PUA on or after January 3 1 , 202 1 ,  or, if the individual applied for PUA before January 3 1 ,  
202 1 and receives PUA benefits on or after December 27, 2020. Failure to supply said documents, and any other 
relevant, requested documents is ajustifiable basis to deny benefits under HAR § 1 2-5-8 1 0) .  
3 9  These reasons are further defined or il lustrated in UIPL 1 6-20, Change 4 .  
4 0  See Unemployment Insurance Program Letter 1 6-20 and 16-20, Change 5. 
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1 9  public health emergency has severely limited his or her abil ity to 
continue performing the customary job; 

(2) The individual has been denied continued unemployment benefits 
because the individual refused to return to work or accept an offer of 
work at a worksite that, in either instance, is not in compliance with 
local, state, or national health and safety standards directly related to 
COVID- 1 9. This includes, but is not limited to, those related to facial 
mask wearing, physical distancing measures, or the provision of 
personal protective equipment consistent with public health 
guidelines; 

(3) An individual provides services to an educational institution or 
educational service agency and the individual is unemployed or 
partial ly unemployed because of volatility in the work schedule that 
is directly caused by the COVID-1 9  publ ic health emergency. This 
includes, but is not limited to, changes in schedules and partial 
closures; and 

(4) An individual is an employee and their hours have been reduced or 
the individual was laid off as a direct result of the COVID- 1 9  public 
health emergency. 

Here, Appellant separated from the CNMI work force for personal reasons in June 20 1 3, years 

before the COVID- 1 9  pandemic. Prior to the COVID- 1 9  pandemic, Appellant searched and applied 

for work with various employers. On March 1 3, 2020, Appellant interviewed for a job with Zoning. 

However, Zoning cancelled the vacancy because of the COVID- 1 9  pandemic and the Governor's 

Directive that resulted in the reduction of work hours and a hiring freeze. Appellant was interviewed 

by Zoning, but Appellant did not receive a job offer from Zoning or any other employer, and Appellant 

was never scheduled to commence work for Zoning or any other employer prior to the COVID- 1 9  

public health emergency. Moreover, Appellant also confirmed that he did not meet any of the other 

COVID- 1 9  qual ifying reasons l isted above. Accordingly, based on the testimony and evidence 

presented, Appellant's employment was not affected as a direct result of the COVID- 1 9  public health 

emergency. 

3. Appellant was not available to work in the CNMI from August 1, 2021 to 

September 4, 2021 because he failed to meet the work search contact requirement. 

In accordance with the CARES Act, an individual must be able and available to work in the CNMI 

during the week that benefits are claimed. "An individual shall be deemed able and available for work 

. . .  if the individual is able and available for suitable work during the customary work week of the 

individual's customary occupation which falls within the week for which a claim is filed."4 1 "An 

4 1 HAR § 1 2-5-35(a) 
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individual shall be deemed able to work i f  the individual has the physical and mental abil ity to perform 

2 the usual duties of the individual's customary occupation or other work for which is the individual is 

3 reasonably fitted by training and experience.'
,42 "An individual shall be deemed available for work 

4 only if the individual is ready and willing to accept employment for which the individual is reasonably 

5 fitted by training and experience. The individual must intend and wish to work, and there must be no 

6 undue restrictions either self-imposed or created by force of circumstances which prevent the 

7 individual from accepting employment.',43 

8 Effective June 1 3, 202 1 ,  Hawai i reinstated the work search requirement for al l PUA program 

9 claimants. Specifically, "[a]n individual may be considered available for work any week in which the 

1 0  individual has met the work search requirement."44 Because the CNMI follows Hawaii state law with 

1 1  respect to unemployment benefits, CNMI claimants must "make a minimum of three work search 

1 2  contacts each week, unless45 otherwise provided" to demonstrate availability .46 With respect to work 

1 3  search contacts, "the [claimant] shal l maintain a record of all work search contacts and may be 

1 4  required to submit such records upon request by the Department."47 Activities that are considered 

1 5  "work search contacts" include: ( 1 )  registering for work at the Department, other employment agency, 

1 6  or work placement program; (2) apply for work, submitting resumes, or interviewing with potential 

1 7  employers; (3) attending job search seminars or relevant employment seminars; or (4) other similar 

1 8  work search activities which are generally made by individuals in a similar occupation who are 

1 9  genuinely interested in obtaining work. Ultimately, a claimant who fails to make a minimum of three 

20 work search contacts each week is considered to be unavai lable for work and may be held ineligible 

2 1  for benefits. 48 

22 Here, the Department demonstrated that all claimants were provided with information and 

23 instructions on the work search requirement, including keeping accurate records of the three work 

24 search contacts for each claimed week. Appellant testified that he was aware of the work search 

25 requirement, but he sought clarification from the Department about the work search requirement 

26 because he received and accepted a job offer from BECQ on July 27, 202 1 ,  and the expected start 

27 date was initial ly on August 23, 202 1 .  According to Appellant, the Department instructed him to 

28 

29 

30 

3 1  

42 HAR § 1 2-5-35(a)( l )  (emphasis added). 
43 HAR § 1 2-5-35(a)(2) and (b) (emphasis added). 
44 HAR § 1 2-5-35(c) (emphasis added). 
45 See HAR § 12-5-35(c)(4). 
46 HAR § 12-5-35(c)( l ). 
47 HAR § 1 2-5-35(c)(2). 
48 HAR § 1 2-5-35(c)(5). 

COMMON EALTH REGISTER VOLUME 45 NUMBER 02 FEBRUARY 28, 2023 PAGE 049582 



1 

2 

3 

4 
5 

6 

7 

8 

9 
1 0  

1 1  

1 2  

1 3  

1 4  

1 5  

1 6  

1 7  

1 8  

1 9  

20 

2 1  

22 

23 

24 

25 

26 

27 

28 

29 

30 

3 1  

Administrative Order 
PUA-22-02 1 5  
Page 1 1  of 1 5  

continue submitting his weekly certifications with an explanation on his circumstances. Appellant 

followed the Department's instructions by submitting weekly certifications that included the 

explanation on his job offer from BECQ, but the Department did not tel l  him to conduct the three 

work search contact for each claimed week.49 

Although Appellant had received a job offer from BECQ, Appellant was stil l  required to make 

three work search contacts for each claimed week because his expected start date was approximately 

four weeks away from his acceptance of the offer and there was a routing process for his contract to 

be approved. As stated in the press releases published by the Department, any activity related to a 

pending job offer would have been considered a work search contact. Examples provided in the press 

releases included attending a training, undergoing a physical, or submitting to a drug test. The 

Appellant testified to performing activities related to his job offer from BECQ such as signing 

paperwork, receiving emails on the status of his contract routing, and receiving training materials. 

However, the dates of most of these activities that Appellant could recall performing were not within 

the claimed weeks of August 1 ,  202 1 to September 4, 202 1 and, more importantly, Appellant did not 

keep any accurate records, log or notes of these activities, as required under applicable regulations. 

Accordingly, Appellant failed to meet the work search requirement from August 1 ,  202 1 to 

September 4, 202 1 ,  and Appellant is considered unavailable during this period. 

4. Appellant was overpaid and Appellant is entitled to a full waiver of the overpayment. 

"Benefits shal l be paid promptly in accordance with a determination, redetermination, or decision 

or appeal."50 However, "[a]ny individual who has received any amount as benefits . . .  to which the 

individual was not entitled shall be liable for the amount unless the overpayment was received without 

fault on the part of the recipient and its recovery would be against equity and good conscience."5 1  

Fault52 i s  defined as: 

(A) A material statement made by the individual which the individual 
knew or should have known to be incorrect; or 

49 As stated above, due to delays in routing the contract and getting all approvals needed, Appellant did not begin unti 
September 27, 202 1 .  
50 HRS § 383-43 . 
51 HRS § 383-44. Section 2 104(t)(2) of the CARES Act requires individuals who have received FPUC overpayments 
to repay these amounts to the state agency. Thereunder, the state has authority to waive repayments of FPUC if the 
payment was without fault on the part of the individual and such repayment would be contrary to equity and good 
conscience. Section 20 I ( d) of the Continued Assistance Act amends Section 2 1 02( d) of the CARES Act and 
authorizes states to waive the repayment if the state determines that the payment of PUA was without fault on the 
part of any such individual and such repayment would be contrary to equity and good conscience. This waiver 
authority applies to overpayments that meet this criterion at any time since the PUA program began. 
52 HRS 1 2-5-83. 
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(B) Fai lure to furnish infonnation which the individual knew or should 
have known to be material; or 
(C) Acceptance of a payment which the individual either knew or 
reasonably could have been expected to know was incorrect. 

Based on federal guidance, "contrary to equity and good conscience" is tantamount to placing an 

individual below the poverty l ine and taking away basic necessities to l ive. In evaluating equity and 

good conscience,53 the factors to consider include, but are not l imited to: 

(A) Whether notice of a redetermination was given to the claimant, as 
required . . .  

(B) Hardship to the claimant that the repayment may impose; and 
(C) The effect, if any, that the repayment wil l  have upon the 

fulfillment of the objectives of the program.54 

Considering that Appellant's employment was not directly affected by the COVID- 1 9 pandemic 

and he was not avai lable because he failed to comply with the work search requirement, the benefits 

that Appel lant received were in fact overpayments. However, the undersigned finds that the 

overpayment were not Appellant's fault because Appellant provided accurate, true and complete 

answers including clarifying statements in his weekly certifications and supporting documents, 

including the letter from Zoning and an explanation on his job offer from BECQ. 

The Department is at fault for the overpayment to claimant because it failed to institute controls 

for adjudication of cla ims and payment of benefits. The Department systematically adjudicated 

Appel lant's claims for PUA Round 1 without reviewing the "[o]ther reason" that Appel lant submitted 

in his applications for unemployment assistance. Appel lant submitted an accurate, true and complete 

explanation in his weekly certifications that, on March I 3 ,  2020, Appellant completed the interview 

process for employment with Zoning, but due to CNMI Governor's  Directive for austerity and as a 

result of the COVID- 1 9  pandemic, on March 1 5, 2020, Zoning was unable to fil l  the vacancy that 

Appel lant interviewed for and he was not able to gain employment since the start of the COVID-1 9  

pandemic. Appellant bel ieved that he fit the "other reasons" for how COVID-I 9 directly affected his 

unemployment. Despite these clarifying statement and supporting documents, Appel lant was paid 

benefits because the Department auto-adjudicated the application. 

3 1 53 Id. 
54 PUA benefits were designed to be a critical l ifeline for qualifying individuals facing a financial crisis amidst a 
pandemic. Issues of fraud and overpayments are of great consequence that jeopardizes the integrity of the program 
and availability of funds for eligible or qualified individuals. 
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Similarly, for PUA Rounds 2 and 3, Appellant was not at fault for the overpayment because he 

2 provided truthful, accurate, and complete responses, including clarifying statements on his 

3 circumstances and supporting documents. On March 30, 202 1 ,  the adjudicator assigned to Appellant's  

4 claim requested additional documents from Appellant, including certification of employment, check 

5 stubs, or timesheets to support Appellant's claims for benefits. Despite submitting the same COVID-

6 1 9  self-certification of "[ o ]ther reason not listed here" and the same explanation that he had a job 

7 interview with Zoning, but the vacancy was not filled because of the Governor's  Directive, 

8 Appellant's claims were adjudicated and Department authorized payment of benefits to the Appellant 

9 for PUA Rounds 2 and 3 .  Additionally, for August 1 ,  202 1 to September 4, 202 1 , Appellant sought 

1 0  clarification from the Department on the work search requirement because of the job offer from 

1 1  BECQ, but he was not told that he should still conduct three work search contacts per claimed week 

1 2  or that he should submit a log of his work activities relating to the job offer. Rather, Appellant was 

1 3  instructed by the Department to continue submitting his weekly certification with an explanation of 

1 4  his circumstances, which he followed. While the undersigned recognizes that it is Appellant's 

1 5  responsibility to read and understand the program requirements as listed in the PUA Benefit Rights 

1 6  Information Handbook and other materials published by the Department, the Handbook and published 

1 7  materials did not clearly explain or detail the "[o]ther reason not listed here". Similarly, the press 

1 8  releases were not explicit about how the work search requirement applied for those with job offers 

1 9  starting in about four weeks, like the Appellant. 

20 In addition to Appellant not being at fault for the overpayment, requiring repayment would be 

2 1  contrary to equity and good conscience. First, Appellant has spent all of the PUA and FPUC benefits 

22 that he received on paying for necessities, bills, outstanding debt and loans, and in support of his 

23 dependents. Second, although Appellant is employed, Appellant's household expenses exceeds his 

24 total household income. Appellant's personal expenses include transportation, minor children's 

25 education and child care expenses, food, utilities, and repayment of loans and debts. Finally, at the 

26 Administrative Hearing, the Department agreed that Appellant is eligible for partial waiver of 

27 repayment of benefits received for PUA Rounds 1 and 2. Accordingly, the undersigned finds that 

28 Appellant is entitled to a full wavier of the total overpayment because the overpayment did not occur 

29 due to Appellant's fault and repayment would be contrary to equity and good conscience. 

30 Ill 

3 1  Ill 
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V. DECISION 

For the reasons stated above, it is ORDERED that: 

Administrative Order 
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1 .  The CNMI Department of Labor's Disqualifying Determination, dated April 25, 2022, is 

AFFIRMED; 

2. The Appellant is NOT ELIGIBLE to receive PUA benefits for the period of August 1 ,  202 1 

to September 4, 202 1 ;  

3 .  The CNMI Department of Labor's Notice of Overpayment, dated December 22, 2022, is 

AFFIRMED; 

4. Appellant was overpaid in the total amount of$40,060.00; and 

5 .  Appellant is entitled to a ful l  waiver for repayment. 

If a party is aggrieved by this Order and would l ike to contest the decision, he or she must submit 

a written request to reopen the decision pursuant to Hawaii Admin. Rule § 1 2-5-93 . The written 

request should be supported by legal, factual, or evidentiary reasons to reopen the decision. The 

written request must be submitted to the Administrative Hearing Office, either in person at Building 

# I 357, Medni l la A venue, Capitol Hill, Saipan, CNMI or via email at hearing@dol.gov .mp. 

In the event a request to reopen the decision is granted, the matter shall be scheduled for a 

subsequent hearing. In the event a request to reopen the decision is denied, and if the Appellant sti l l  

d isagrees with a subsequent decision, the Appellant may seek judicial review with the CNMI Superior 

Court under the local Administrative Procedures Act. See 1 CMC § 9 1  1 2. All forms, filings fees, and 

fil ing deadlines for judicial review will be as established by the applicable law and court rule. 

So ordered this 31st day of January, 2023. 

Isl 

CATHERINE J. CACHERO 
Administrative Hearing Officer 

26 LIST OF DOCUMENTS ADMITTED INTO EVIDENCE 

27 1 .  Exhibit I :  Copy of Appellant's Application Snapshot (new), filed December 1 4, 2020; 

28 2. Exhibit 2: Copy of Appellant's Appl ication Snapshot (reopen), fi led February I 9, 202 1 ; 

29 3. Exhibit 3 :  Copies of Appellant's Weekly Certifications (onl ine versions) for March 8, 2020 to 

30 December 1 2, 2020 and December 27, 2020 to June 1 2, 202 1 ;  

3 I 4. Exhibit 4 :  Copies of Appellant's Weekly Certifications for December 27, 2020 to 

February 1 3 , 202 1 ; 
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5. Exhibit 5: Copy of Department' s Disqualifying Determination, dated April 25, 2022; 

2 6. Exhibit 6: Copy of Appellant's Request to File an Appeal Form, including supporting documents, 

3 ti led May I 0, 2022; 

4 7. Exhibit 7: Copy ofNotice of Hearing issued May 1 0, 2022; and Orders Continuing Hearing issued 

5 August 4, 2022 and October 24, 2022; 

6 8. Exhibit 8: Copies of Appel lant's Acknowledgement Receipts of Applications from various 

7 prospective employers, dated from September 22, 2020 to June 23, 202 1 ; 

8 9. Exhibit 9: Copy of BECQ Employment Contract & Request for Personnel Action, dated 

9 July 27, 202 1 ; (prospective effective date August 23, 202 1 )  

1 0  1 0. Exhibit 1 0: Copy of Appellant's Email Communications with BECQ re Employment Contract 

1 1  Status, dated September 2, 202 1 ; 

1 2  1 1 . Exhibit 1 1 : Copy of Notice of Personnel Action (NOPA), signature dated October 1 8, 202 1 ,  

1 3  effective September 27, 202 1 ; 

1 4  1 2. Exhibit 1 2: Copy of Emails between Appellant and Department, dated March 30, 202 1 to 

1 5  May 7, 202 1 ; 

t 6 1 3 . Exhibit l 3 :  Copy of Letter from CNMI Zoning Board, dated December 1 4, 2020; 

1 7  1 4. Exhibit 1 4: Copy of Department's Press Release FAQ - Work Search Requirement; 

1 8  1 5 . Exhibit 1 5 : Copies of Newspaper Articles Regarding Work Search Requirement posted on 

l 9 Marianas Variety and Saipan Tribune, July 22, 202 1 ; 

20 1 6. Exhibit 1 6: Copy of Department's Benefits Rights Information Handbook; 

2 1  1 7. Exhibit 1 7: Copies of Department's Case Notes, dated Apri l 25, 2022, December 1 5, 2022, 

22 December 1 6, 2022, December 1 9, 2022, December 20, 2022, December 2 1 ,  2022, and 

23 December 22, 2022, including email communications referenced in case notes; 

24 1 8. Exhibit 1 8: Copy of Department' s Disqualifying Determination dated December 2 1 ,  2022; 

25 1 9. Exhibit 1 9: Copy of Department' s Notice of Overpayment; dated December 22, 2022; 

26 20. Exhibit 20: Copy ofBPC's Audit Sheet; and 

27 2 l .  Exhibit 2 1 : Copy of Appellant's Portal Screenshots. 

28 

29 

30 

3 1  
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COMMONWEAL TH OF THE NORTHERN MAIUANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In Re Matter of: 

Fernando San Pedro, 

Appellant, 

V. 

CNMI Department of Labor, 
Division of Employment Services-PUA, 

Appellee. 

) PUA Case No. 22-0218 
) 

) ADMINISTRATIVE ORDER GRANTING 
) PARTIES' REQUEST FOR DISMISSAL 
) 
) 
) 
) 
) 

This matter is currently scheduled for an Administrative Hearing for April 1 8, 2023 at 

9:00 a.m. On January 25, 2023, Appellee filed a Motion to Dismiss stating that after further review 

of all additional documents submitted, the Department reversed the initial Disqualifying 

Determination, dated January 28, 2022, and the Department has requalified the Appellant and 

issued a Requalifying Determination, dated January 25, 2023. The Department also stated in the 

Motion to Dismiss that all issues on appeal have been resolved and there is no overpayment in 

this case. On January 27, 2023, Appellant acknowledged receipt of Appellee's Motion to Dismiss 

and he confirmed in writing that he approved the Motion to Dismiss. 

In consideration of the foregoing, the undersigned finds dismissal is appropriate. 

Accordingly, this appeal is DISMISSED and the Administrative Hearing scheduled for 

April 18, 2023 at 9:00 a.m. is VACATED. The Department's Requalifying Determination, dated 

January 25, 2023 is FINAL. In the event that the Appellant disagrees with a subsequent 

determination or notice, Appellant may file a new appeal. 

So ordered this 27th day ofJanuary, 2023. 

Isl 

Catherine J. Cachero 
Administrative Hearing Officer 
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In  Re Matter of: 
Ashley Norma Fritz, 

Appellant, 
V. 

CNMI Department of Labor, 
Division of Employment Services-PUA, 

Appellee. 

) PUA Case No. 22-0219 
) 

) 

) ADMINISTRATIVE ORDER 
) 
) 
) 
) 
) 

) 

) 
_______________ ) 

I. INTRODUCTION 

This matter came before the undersigned for an Admin istrative Hearing on January 24, 2023 at 
approximately 9:20 a.m. at the Admin istrative Hearing Office, Saipan, CNMI. The Administrative 
Hearing was held in-person. Appellant Ashley Norma Fritz ("Appellant") fai led to appear at the 
hearing. Appel lee CNMI Department of Labor Div ision of Employment Services-Pandemic 
Unemployment Assistance program ("Depa1tment") was present and represented by the Department's 
PUA Coordinators Rosal inda Ul loa and Kassandra Royal. No other witnesses provided testimony at 
the hearing. A l i st of the admitted evidence i s  added to the end of thi s  Order. 

For the reasons stated below, the three Disqual i fying Determinations that Appellant appealed, 
dated July 27, 2022 and Ju ly 28, 2022, are al l  AFFIRMED. Appellant is not e l igible for benefits for 
the following claimed period: ( I ) July 1 9, 2020 to July 25, 2020; (2) September 27, 2020 to 
October 3, 2020; and (3) November 8, 2020 to December 1 9, 2020. In  addition, the CNMI Department 
of Labor's Notice of Overpayment, dated January 1 3, 2023, is also AFFIRMED. Appellant was 
overpaid i n  the total amount of $ 1 3,339.5 1 , and Appellant is not entitled to a waiver for repayment. 

II. JURISDICTION 
On March 27, 2020, the Corona v i rus  Aid Relief and Economic Security ("CARES") Act of 2020 

was signed into law creating new temporary federal programs for unemployment benefits called 
Pandemic Unemployment Assistance ("PUA")1 and Federal Pandemic Unemployment Compensation 

1 See Section 2 1 02 of the CARES Act of 2020, Public Law 1 1 6- 1 36. 
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("FPUC").2 On December 27, 2020, the Continued Assistance for Unemployed Workers Act of2020 

("Continued Assistance Act") amended and created new provisions of said federal unemployment 

insurance programs, which, among other things, extended the PUA and FPUC programs to March 1 3, 

202 1 .3 On March 1 1 , 202 1 ,  the American Rescue Plan Act of 202 1 ("ARPA") extended the programs 

to September 6, 202 1 .  The CNMI Department of Labor is charged with the responsibility in 

administering the above-mentioned programs in the CNMI in accordance to applicable law.4 The 

CNMI Department of Labor Administrative Hearing Office has been designated to preside over 

appeals of agency decisions. 

Upon review of the records, Appellant's appeal of the three Determinations were timely filed. 

Accordingly, jurisdiction is established. 

III. PROCEDURAL BACKGROUND & ISSUES 

Appellant filed a claim for unemployment benefits under the PUA and FPUC programs. On 

July 27, 2022, the Department issued twelve Disqualifying Determinations.5 On the next day, 

July 28, 2022, the Department issued an additional three Disqualifying Determinations.6 On 

August 4, 2022, Appellant filed an appeal7 of only three of the Disqualifying Determinations, 

disqualifying Appellant from PUA and FPUC benefits for the following claimed periods: ( 1 )  

July 1 9, 2020 to July 25, 2020; (2) September 27, 2020 to October 3 ,  2020; and (3) November 8, 2020 

to December 1 9, 2020. 

Upon receipt of the appeal, the matter was scheduled for an Administrative Hearing.8 As stated in 

the Notice of Hearing, the issues on appeal are: ( I )  whether Appellant was eligible for PUA; and 

(2) whether an overpayment occurred and funds should be returned.9 

IV. FINDINGS OF FACT 

In consideration of the evidence provided and credibility of witnesses' testimony, the undersigned 

issues the following findings of fact: 

I . Prior to the COVID-1 9  pandemic, Appellant, a U.S. citizen, was working full-time hours (30 

2 See Section 2 1 04 of the CARES Act of 2020, Public Law 1 1 6- 1 36. 
3 See Consolidated Appropriations Act, 202 1 ,  Division N, Title II, Subtitled A ("Continued Assistance for 
Unemployed Workers Act of 2020" or "Continued Assistance Act"). 
4 Pursuant to Section 2 1 02(h) of the CARES Act of2020 (Pub. L. 1 1 6- 136) and 20 CFR § 625.2(r)( l)(ii), the CNM 
Governor issued Executive Order No. 2020-09 declaring Hawaii Employment Security Law as the applicable stat 
law in the CNMI. Hawaii state law applies, to the extent it does not conflict with applicable federal law and guidance 
5 See Exhibit 5. 
6 See Exhibit 6. 
7 

See Exhibit 7. 
8 See Exhibit 8. 
9 Id 
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hours or more) at AC Pacific, LLC, doing business as "I Love Saipan" ("Employer"), located 

on the Is1and of Saipan, CNMI . 1 0  Employer paid Appellant $7.25 per hour. 1 1  

2. On August I 9, 2020, Appellant submitted an initial application 1 2  for unemployment benefits 

under the PUA and FPUC programs. In this application, 13 Appellant self-certified under 

penalty of perjury that: 

a .  Her employment was affected as a direct result of COVID-1 9  public health emergency 

because a child or other person in my household for which she has primary caregiving 

responsibility was unable to attend school or another facility that was closed as a direct 

result of the COVID- 1 9  public health emergency and such school or facility care is 

required for her to work; and 

b. Her last day of work was March 25, 2020. 

3. Subsequently, on September 1 4, 2020 and February 23, 202 1 ,  Appellant submitted 

applications1 4 for continued unemployment benefits under the PUA and FPUC programs. In 

these applications, Appellant also self-certified under penalty of perjury as follows: 

a. In her September 1 4, 2020 application, 1 5  Appellant self-certified that a child or other 

person in her household for which she has primary caregiving responsibility is unable 

to attend school or another facility that was closed as a direct result of the COVID- 1 9  

public health emergency and such school or facility care is required for her to work, 

and her last day of work was March 25, 2020. 

b. In her February 23, 202 1 application, 16 Appellant se1f-certified that her hours were 

reduced due to COVID- 1 9  pandemic since March 25, 2020. 

4. Appellant also submitted weekly certifications for the relevant period of March 22, 2020 to 

July 25, 2020 and for September 1 3, 2020 to December 26, 2020. 1 7  In these weekly 

certifications, Appellant self-certified under penalty of perjury that: 

10 Exhibit 2. 

a. Her employment was affected as a direct result of COVID- 1 9  public health emergency 

because a child or other person in my household for which she has primary caregiving 

1 1  Id See also Exhibit I 6. 
12  Exhibit I .  
1 3  /d. 
14 Exhibits 2-3 . 
15 Exhibit 2. 
16 Exhibit 3 .  
1 7  Exhibit 4. 
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responsibility was unable to attend school or another facil ity that was closed as a direct 

result of the COVID- 1 9  public health emergency and such school or facil ity care is 

required for her to work; 

b. Other than this reason, Appellant was also not available to work "due to a family 

responsibility" and the nature of responsibil ity is "Child Care"; and 

c. She had zero earnings for each of the claimed week. 1 8  

5.  Based on Appellant's responses in her applications and weekly certifications, the Department 

processed Appellant's claims for payment. As demonstrated by the Department's internal 

audit, 19 Appellant received a total of $ 1 8,482.07 in PUA and FPUC benefits paid via direct 

deposit.20 

6. Appellant was not entirely forthcoming in her appl ications and weekly certifications. 

18 Exhibit 4. 
19 Exhibit 1 0. 

a. In her application dated February 23, 202 1 ,2 1  Appellant self-certified that her hours 

were reduced since March 25, 2020. However, based on Appellant's Employer's 

records, for certain weeks Appellant was on voluntary personal time off ("PTO") or 

absent on family leave.22 Appellant did not submit documents to show that these PTO 

and absences were due to COVID- 1 9  qualifying reasons. 

b. In her weekly certifications for weeks ending March 22, 2020 to July 25, 2020 and 

September 1 3 , 2020 to December 26, 2020,23 Appellant answered "No" to the question 

on whether she was able and available to work and she explained that it is because of 

child care for a family member.24 

c. Moreover, in these same weekly certifications,25 Appellant reported zero earnings. 

However, Appellant earned equal to or more than her normal customary wages for the 

fol lowing periods: ( 1 )  from May 3 1 ,  2020 to June 6, 2020, Appel lant's $235.84 in 

earnings is equal to or exceeds her normal, customary wages; (2) from September 1 3, 

2020 to September 1 9, 2020, Appellant' s $2 1 8. 1 5  in earnings is equal to or exceeds 

20 See Exhibit 1 0. 
2 1  Exhibit 3 .  
22 See Exhibits 1 3- 1 5. 
23 Exhibit 4. 
24 See Exhibit 4. 
25 Exhibit 4. 
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her customary wages; and (3) from November 8, 2020 to December I 9 ,  2020, 

Appel lant earned her normal, customary wages.26 

7. The Department reviewed and investigated Appellant's claims, including requesting 

employment records, timesheets and records, and the Employer PUA Verification of 

Employment form to be completed. Employer verified that Appel lant has been a Sales 

Associate since October 22, 20 1 9, her customary hours were 30 hours per week, and on 

March 25, 2020, her hours were reduced. Employer also provided other employment records, 

including request for leave form and time records. 

8. On July 27, 2022, the Department issued twelve Disqualifying Determinations,27 effective on 

the following claim periods and for the stated reasons: 

I . From March 22, 2020 to April 1 8, 2020, Appellant took personal time off; 

2 .  From April I 9 ,  2020 to April 25,  2020, Appellant took personal time off; 

3 .  From May 1 7, 2020 to May 23, 2020, Appellant was absent on  May 1 7, 2020 to 

May 1 8, 2020; 

4. From May 3 1 ,  2020 to June 6, 2020, Appellant's $235.84 in earnings is equal to or 

exceeds her normal, customary wages; 

5 .  From June 1 4, 2020 to June 20, 2020, Appellant was absent on June 1 4, 2020, 

June 1 9, 2020, and June 20, 2020; 

6. From June 28, 2020 to July 4, 2020, Appellant was absent on July 2, 2020 and 

July 4, 2020; 

7. From July 1 9, 2020 to July 25, 2020, Appellant was absent on July 1 9, 2020 to 

July 25, 2020; 

8. From September 1 3, 2020 to September 1 9, 2020, Appellant's $2 1 8. 1 5  in earnings is 

equal to or exceeds her customary wages; 

9. From September 20, 2020 to September 26, 2020, Appellant was absent from 

September 23, 2020 to September 24, 2020 and Appellant was on personal time off 

on September 26, 2020; 

1 0. From September 27, 2020 to October 3, 2020, Appellant took personal time off; 

1 1 . From October 4, 2020 to October I 0, 2020, Appellant took personal time off on 

October 4, 2020 to October 6, 2020; and 

26 See Exhibits 1 3- 14. 
27 See Exhibit 5 .  
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1 2. From October 1 1 , 2020 to October 1 7, 2020, Appellant was absent on October 1 4, 

2020 to October 1 7, 2020. 

9. On the next day, July 28, 2022, the Department issued an additional three additional 

Disqualifying Determinations,28 effective on the following claim periods and for these 

reasons: 

1. From October 1 8, 2020 to October 24, 2020, Appellant was absent and on family leave 

i i .  From October 25, 2020 to October 3 1 ,  2020, Appellant was absent and on family leave 

from October 25, 2020 to October 27, 2020; and 

i i i .  From November 8, 2020 to December 1 9, 2020, Appellant earned her normal 

customary wages. 

1 0. On July 28, 2022, Appellant's claims were referred to Department's Benefit Payment Control 

Unit ("BPC") due to overpayment for PUA Round 1 .29 The Department reviewed and 

investigated Appellant's claims, including contacting Appellant's Employer for information 

and supporting documents relating to Appellant's work hours and reasons for absences.30 

1 1 . On August 4, 2022, Appellant filed an appeal3 1  of only three of the fifteen Disqualifying 

Determinations, appealing her disqualifications that were effective for the following claimed 

periods: ( 1 )  July 1 9, 2020 to July 25, 2020; (2) September 27, 2020 to October 3, 2020; and 

(3) November 8, 2020 to December 1 9, 2020. 

1 2. As stated in her Request to Appeal form32 and supporting documents,33 Appellant is appealing 

the three Determinations and she is asking for a waiver of repayment because she bel ieves 

that the overpayment was not her fault34 and her income is insufficient to support herself and 

her family.35 

1 3 . On August 4, 2022, upon receiving the Request for Appeal form, the Administrative Hearing 

Office scheduled the matter for an Administrative Hearing.36 

1 4. While this appeal was pending, on January 1 3, 2023, the Department issued a Notice of 

28 See Exhibit 6. 
29 See Exhibit 1 2. 
30 See Exhibits 12- 13 .  
3 1  See Exhibit 7. 
32 Exhibit 7. 
33 Id 
3-1 Id 
3S Id 
36 Exhibit 8. 
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Overpayment (lnitial),37 for a total overpayment amount of $ 1 3,339.5 1 .  Specifically, this 

amounted to $7,399.5 1 in PUA benefits and $5,940.00 in FPUC benefits.38 The Department 

found that Appellant was overpaid benefits for the following weeks: 

a.  For weeks ending March 28, 2020 to April 25, 2020, May 23, 2020, June 1 3, 2020, 

June 20, 2020, July 4, 2020, July 25, 2020, September 26, 2020, October 3, 2020 to 

October 3 1 , 2020, and December 26, 2020 because Appellant's multiple voluntary 

leaves or absences were not due to COVID- 1 9  public health emergency; and 

b. For weeks ending June 6, 2020, September I 9, 2020, November 1 4, 2020 to 

December 1 9, 2020, Appellant met or exceeded her normal, customary wages and was 

not considered unemployed or affected by the COVID- 1 9  public health emergency.39 

1 5 .  The Notice of Overpayment was mailed to the Appellant on or around January 1 6, 2023.40 

Appellant did not separately file an appeal of the Notice of Overpayment.4 1  

V. CONCLUSIONS OF LAW 

1 4  In consideration of the above-stated findings and applicable law, the undersigned issues the 

1 5  following conclusions of law: 

1 6  1 .  Appellant's employment was not directly affected by COVID-19. 

1 7  In accordance with the CARES Act and Continued Assistance Act, PUA and FPUC benefits are 

I 8 available to "covered individuals." A "covered individual" is someone who: ( I )  is not el igible for 

1 9  regular compensation or extended benefits under State or Federal law or pandemic emergency 

20 unemployment compensation under Section 2 1 07 of the CARES Act, including an individual who 

2 1  has exhausted all rights to regular unemployment or extended benefits under State or Federal law or 

22 Pandemic Emergency Unemployment Compensation under Section 2 1 07;42 (2) self-certifies43 that the 

23 individual is unemployed, partially unemployed, or unable or unavailable to work44 as a direct result45 

24 

25 

26 

27 

28 

29 

30 

3 1  

32 

33 

3 7  Exhibit 9. 
38 Id. 
39 Jd. 
40 Id. 
4 1  See id 
42 This condition is generally not at issue with claimants in the CNMI because there are no other State or Federa 
unemployment insurance programs in the CNMI. 
43 The PUA program utilizes initial and weekly applications where claimants self-certify and report under penalty o 
perjury. 
44 A claimant must be able to work and be available for work, as defined by Hawaii state law, in order to be eligibl 
for benefits. See HAR § 1 2-5-35. 
45 Pursuant to 20 CFR § 625.5, unemployment is considered a "direct result" of the pandemic where the employmen 
is an immediate result of the COVID- 1 9  public health emergency itself, and not the result of a longer chain of even 
precipitated or exacerbated by the pandemic. 
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of a listed COVID- 1 9  reason in Section 2 1 02(a)(3)(A)(ii) of the CARES Act, and (3) provides 

required documentation of employment/self-employment within the applicable period of time.46 

With respect to condition (2) l isted above, Section 2 1 02 (a)(3)(A)(ii)(I) of the CARES Act 

specifical ly identifies the COVID- 1 9  qualifying reasons47 as: 

(aa) The individual has been diagnosed with COVID- 1 9  or is 
experiencing symptoms of COVID- I 9 and is seeking a medical 
diagnosis; 

(bb) A member of the individual 's household has been diagnosed with 
COVID- 1 9; 

(cc) The individual is providing care for a fami ly member or a member of 
the individual 's household who has been diagnosed with COVID- 1 9; 

( dd) A child or other person in the household for which the individual has 
primary caregiving responsibi l ity is unable to attend school or 
another facil ity that is closed as a direct result of the COVID-1 9  
publ ic health emergency and such school or facil ity care is required 
for the individual to work; 

(ee) The individual is unable to reach the place of employment because 
of a quarantine imposed as a direct result of the COVID- I 9 public 
health emergency; 

(ff) The individual is unable to reach the place of employment because 
the individual has been advised by a health care provider to 
quarantine due to concerns related to COVID- 1 9; 

(gg) The individual was scheduled to commence employment and does 
not have a job or is unable to reach the job as a direct result of the 
COVID- I 9 public health emergency; 

(hh) The individual has become the breadwinner or major support for a 
household because the head of the household has died as a direct 
result of COVID- 1 9; 

(ii) The individual has to quit his or her job as a direct result of COVID-
1 9; 

Gj) The individual ' s  place of employment is closed as a direct result of 
the COVID- 1 9  public health emergency; or 

(kk) The individual meets any additional criteria established by the US 
Secretary of Labor for unemployment assistance under PUA. 

Additional criteria established by the US Secretary of Labor under item (kk)48, above, includes: 

( 1 )  The individual is an independent contractor who is unemployed (total 
or partial) or is unable or unavailable to work because of the COVID-

46 Section 24 1 of the Continued Assistance Act requires that an individual must provide documentation substantiating 
employment or self-employment, or the planned commencement of employment or self-employment, if he or she 
fi1es a new application for PUA on or after January 3 1 ,  202 1 ,  or, if the individual applied for PUA before January 3 1 , 
202 1 and receives PUA benefits on or after December 27, 2020. Failure to supply said documents, and any other 
relevant, requested documents is ajustifiable basis to deny benefits under HAR § 1 2-5-8 10) .  
4 7  These reasons are further defined or i11ustrated in UIPL 16-20, Change 4.  
48 See Unemployment Insurance Program Letter 1 6-20 and 1 6-20, Change 5. 
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19 public health emergency has severely limited his or her ability to 
continue performing the customary job; 

(2) The individual has been denied continued unemployment benefits 
because the individual refused to return to work or accept an offer of 
work at a worksite that, in either instance, is not in compliance with 
local, state, or national health and safety standards directly related to 
COVID- 1 9. This includes, but is not limited to, those related to facial 
mask wearing, physical distancing measures, or the provision of 
personal protective equipment consistent with public health 
guidelines; 

(3) An individual provides services to an educational institution or 
educational service agency and the individual is unemployed or 
partially unemployed because of volatility in the work schedule that 
is directly caused by the COVID- 1 9  public health emergency. This 
includes, but is not limited to, changes in schedules and partial 
closures; and 

(4) An individual is an employee and their hours have been reduced or 
the individual was laid off as a direct result of the COVID- 1 9  public 
health emergency. 

Here, in Appellant's applications and weekly certifications for PUA and FPUC benefits, she self­

certified under penalty of perjury, that her employment was affected as a direct result of COVID- 1 9  

pandemic since March 25, 2020. In her initial application, September 1 4, 2020 application, and 

relevant weekly certifications for continued benefits, Appellant self-certified that her employment 

was affected by COVID- 1 9  pandemic because a child or other person in her household for which she 

has primary caregiving responsibility was unable to attend school or another facility that is closed as 

a direct result of the COVID- 1 9  public health emergency and such school facility. In her 

February 23, 202 1 application, Appellant self-certified to a different reason - that her hours were 

reduced due to COVID- 1 9  pandemic. Subsequently, the Department reviewed and investigated 

Appellant's claims, including requesting from Appellant' s  Employer a PUA Verification 

Employment form, Appellant's leave request forms, and records of hours.49 Employer verified that 

Appellant has been a Sales Associate since October 22, 20 1 9, her customary hours were 30 hours or 

more per week, but on March 25, 2020, her hours were reduced.50 

Based on evidence and testimony provided by the Department and the Employer's records, the 

undersigned finds that Appellant did not meet any of the COVID- 1 9  qualifying reasons that she 

certified in her applications and weekly certifications. First, as discussed above, Appellant's hours 

49 
See Exhibit 1 6. 

50 See Exhibit 1 6. 
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and earnings were reduced because she voluntarily took PTO or was absent or on family leave. 

Second, on certain claimed weeks, Appellant earned equal to or more than her normal, customary 

wages. Finally, in Appellant's Request to Appeal form and supporting statements, Appellant did not 

identify any other COVID- 1 9  qualifying reason(s). Moreover, Appellant failed to submit documents 

to support any COVID- 1 9  qualifying reasons and failed to appear at the Administrative Hearing. 

Accordingly, for all of these reasons, based on the evidence and the applicable law, Appellant does 

not meet any of the COVID- 1 9  qualifying reasons and her employment was not affected as a direct 

result of COVID- 1 9  pandemic and Appellant is not eligible to receive PUA and FPUC benefits. 

2. Appellant was not able and available. 

In accordance with the CARES Act, an individual must be able and available to work in the CNMI 

during the week that benefits are claimed. "An individual shall be deemed able and available for  work 

. . .  if the individual is able and available for suitable work during the customary work week of the 

individual's customary occupation which falls within the week for which a claim is filed."5 1  "An 

individual shall be deemed able to work if the individual has the physical and mental ability to perform 

the usual duties of the individual's customary occupation or other work for which is the individual is 

reasonably fitted by training and experience."52 "An individual shall be deemed available for work 

only if the individual is ready and willing to accept employment for which the individual is reasonably 

fitted by training and experience. The individual must intend and wish to work, and there must be no 

undue restrictions either self-imposed or created by force of circumstances which prevent the 

individual from accepting employment."53 

Here, as discussed, although Appellant' s  hours were reduced by Employer, for the relevant 

claimed periods, Appellant voluntarily requested PTO, was absent, or on family leave without pay. 

Based on the evidence and testimony available, the undersigned finds that the Appellant's reasons for 

the requested PTO, absence and family leave without pay were not related to COVID- 1 9, but for 

personal reasons. Accordingly, the undersigned finds that for the relevant claimed weeks, Appellant 

was not "able and available" to work, as defined by law. 

3. Appellant was overpaid and is not entitled to a waiver. 

"Benefits shall be paid promptly in accordance with a determination, redetermination, or decision 

or appeal. "54 However, "[ a ]ny individual who has received any amount as benefits . . .  to which the 

51 HAR § 1 2-5-35(a) 
52 HAR § 1 2-5-35(a)( l )  (emphasis added). 
53 HAR § 1 2-5-35(a)(2) and (b) (emphasis added). 
54 HRS § 383-43. 
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individual was not entitled shal l be liable for the amount unless the overpayment was received without 

fault on the part of the recipient and its recovery would be against equity and good conscience."55 

Fault56 is defined as: 

(A) A material statement made by the individual which the individual 
knew or should have known to be incorrect; or 
(B) Fai lure to furnish information which the individual knew or should 
have known to be material; or 
(C) Acceptance of a payment which the individual either knew or 
reasonably could have been expected to know was incorrect. 

Based on federal guidance, "contrary to equity and good conscience" is tantamount to placing an 

individual below the poverty line and taking away basic necessities to l ive. In evaluating equity and 

good conscience,57 the factors to consider include, but are not l imited to: 

(A) Whether notice of a redetermination was given to the claimant, as 
required . . .  

(B) Hardship to the claimant that the repayment may impose; and 
(C) The effect, if any, that the repayment wil l  have upon the 

fulfillment of the objectives of the program.58 

Considering the foregoing discussions, Appellant was not eligible to receive unemployment 

benefits and should not have been paid benefits under the PUA and FPUC programs. In her Appeal, 

Appellant does not contest the amount listed in the Notice of Overpayment and the amounts were 

confirmed by the Department. Therefore, it is clear that the overpayment occurred. 

As a prel iminary matter, it is important to note that in order to determine eligibil ity for PUA and 

FPUC benefits the Department relies heavily on claimants' self-certification and representations in 

their applications and weekly certifications. As provided for in the Appellant's applications and 

weekly certifications, it is the Appellant's responsibility to read the Benefit Rights and Information 

55 HRS § 383-44. Section 2 104(f)(2) of the CARES Act requires individuals who have received FPUC overpayments 
to repay these amounts to the state agency. Thereunder, the state has authority to waive repayments of FPUC if the 
payment was without fault on the part of the individual and such repayment would be contrary to equity and good 
conscience. Section 20 I ( d) of the Continued Assistance Act amends Section 2 1 02( d) of the CARES Act and 
authorizes states to waive the repayment if the state determines that the payment of PUA was without fault on the 
part of any such individual and such repayment would be contrary to equity and good conscience. This waiver 
authority appl ies to overpayments that meet this criterion at any time since the PUA program began. 
56 HRS 1 2-5-83. 
51 Id. 
58 PUA benefits were designed to be a critical lifeline for qualifying individuals facing a financial crisis amidst a 
pandemic. Issues of fraud and overpayments are of great consequence that jeopardizes the integrity of the program 
and availabil ity of funds for eligible or qualified individuals. 
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Handbook and other published materials regarding the PUA and FPUC programs. Moreover, it is 

Appel lant's responsibility to provide true, accurate, and complete information .  

Upon review, the undersigned finds that Appellant i s  not eligible for a waiver to repay the 

overpayment. The overpayment occurred, in part, as a result of Appellant's own fault when she 

misrepresented information in her applications and weekly certifications. Appel lant was not entirely 

forthcoming about the circumstances surrounding her reduction in work hours and earnings, the 

reasons for her absences from work and voluntary leave requests. Appellant also did not submit any 

evidence or substantiating proof that the reduction in hours and earnings were in fact a direct result of 

COVID-1 9  public health emergency. In addition, as discussed above, for some of the claimed weeks, 

Appel lant earned her normal, customary wages, but she did not report these wages in her weekly 

certifications. Due to these misrepresentations by Appellant, her claim was systematically reviewed 

and processed for payment by the Department's onl ine portal .  Accordingly, the undersigned assigns 

some fault on the Appellant for the overpayment. Since some fault is assigned to the Appellant, 

Appel lant is not entitled to a waiver of repaying the overpayment and Appellant is l iable to repay the 

entire overpayment of $ 1 3,339.5 1 .  

VI. DECISION 

For the reasons stated above, it is ORDERED that: 

1 .  The CNMI Department of Labor's Disqual ifying Determinations, dated July 27, 2022 and 

July 28, 2022, are all AFFIRMED; and 

2. Appellant is NOT ELIGIBLE to receive PUA benefits from July 1 9  to25, 2020, September 

27, 2020 to October 3, 2020, and November 8, 2020 to December 1 9, 2020; 

3 .  The CNMI Department of Labor's Notice of Overpayment, dated January 1 3, 2023, is also 

AFFIRMED; 

4. AppeJ iant was overpaid i n  the total amount of $ 1 3,339.5 1 ,  and Appellant is not entitled to a 

waiver for repayment; and 

5 .  Appel lant is ORDERED to report to the Department's Benefit Payment Control Unit to 

discuss options for repayment or offsetting the overpayment, pursuant to applicable rules. 

If a party is aggrieved by this Order and would l ike to contest the decision, he or she must submit 

a written request to reopen the decision pursuant to Hawaii Admin. Rule § 1 2-5-93 . The written 

request should be supported by legal, factual, or evidentiary reasons to reopen the decision. The 

written request must be submitted to the Administrative Hearing Office, either in person at Building 

# I 357, Mednil la A venue, Capitol Hill, Saipan, CNMI or via email at hearing@dol.gov .mp. 
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In the event a request to reopen the decision is granted, the matter shal l be scheduled for a 

subsequent hearing. In the event a request to reopen the decision is denied, and if the Appellant sti l l  

disagrees with a subsequent decision, the Appellant may seek judicial review with the CNMI Superior 

Court under the local Administrative Procedures Act within 30 days. See 1 CMC § 9 1 1 2. All forms, 

filings fees, and fil ing deadlines for judicial review wi l l  be as established by the applicable law and 

court rule. 

So ordered this 17th day of February, 2023. 

Isl 

CATHERINE J. CACHERO 
Administrative Hearing Officer 

LIST OF DOCUMENTS ADMITTED INTO EVIDENCE 

I .  Exhibit I :  Copy of Appel lant's Application Snapshot (new), filed August 1 9, 2020; 

2. Exhibit 2: Copy of Appel lant's Application Snapshot (additional), filed September 1 4, 2020; 

3 .  Exhibit 3 :  Copy of  Appellant's Application Snapshot (additional), filed February 23, 202 1 ;  

4. Exhibit 4: Copies of Appellant's Weekly Certifications for March 22, 2020 to July 25, 2020 and 

for September 1 3, 2020 to December 26, 2020; 

5 .  Exhibit 5 :  Copies of Department's twelve Disqualifying Determinations, all dated July 27, 2022; 

6. Exhibit 6: Copies of Department's three Disqualifying Determinations, all dated July 28, 2022; 

7. Exhibit 7 :  Copy of Appellant's Request to File an Appeal and supporting documents (including 

typed and signed statements), filed August 4, 2022; 

8. Exhibit 8 :  Copy of Notice of Hearing and Amended Notice of Hearing, issued August 4, 2022 

(notifying of today's  hearing) and December 20, 2022 (notifying in-person hearing); 

9. Exhibit 9: Copy of Notice of Overpayment, including copy of certified mail, dated 

January 1 3, 2023; 

1 0. Exhibit 1 0: Copy of Department's Benefit Payment Control Unit Audit Sheet; 

1 1 . Exhibit 1 1 : Copies of Appellant's Separation Notices from Employer AC Pacific, LLC 

("Employer"), dated June 22, 2020 and March 1 ,  202 1 ;  

1 2. Exhibit 1 2: Copies of Department's Case Notes, dated April 27, 2022 and July 28, 2022; 

1 3 . Exhibit 1 3 : Copy of Email Correspondences between Department's PUA Coordinator and 

Employer, dated April 27, 2022; 
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1 1 4. Exhibit 1 4: Copies of Employer's Timesheets Report for March 25, 2020 to April 7, 2020, April 

2 22, 2020 to July 28, 2020, and September 9, 2020 to December 29, 2020, with Department PUA 

3 Coordinator's handwritten notes; 

4 1 5 .  Exhibit 1 5 : Copies of Appel lant's Requests for the following leave of absences: ( 1 )  Paid Time 

5 Off for March 2, 2020 to March 24, 2020; (2) Paid Time Off Extension for March 24, 2020 to 

6 Apri l 8, 2020; (3) Personal Leave Without Pay for September 26, 2020 to October 6, 2020; and 

7 ( 4) Personal Leave Without Pay for October 1 4, 2020 to October 28, 2020; 

8 1 6. Exhibit 1 6: Copy of Appellant's Verification of Employment completed by Employer, dated 

9 January 1 6, 2023; 

1 0  1 7. Exhibit 1 7: Copy of PUA and FPUC Benefit Rights Information Handbook; 

1 1  1 8. Exhibit 1 8 : Copy of Justification of Work Schedule verified and signed by Employer on 

1 2  May 4, 2022; and 

1 3  1 9. Exhibit 1 9: Copies of Email Communications between Department and Appellant, dated 

1 4  December 30, 2022 and January 10, 2023, including attached questionnaire. 
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 
DEPARTMENT OF LABOR 

ADMINISTRATIVE HEARING OFFICE 

In Re the Matter of: 

Jennifer A. Sagana, 
Appellant, 
V .  

CNMI Department of Labor, Division of Employment Services-DUA, Appel lee. 

) ) DUA Case No. 22-01 7  ) ) 
) ADMINISTRATIVE ORDER ) ) 
) 
) 

_______________ ) 

On February 03, 2023, the parties filed a joint stipulation to dismiss this above-captioned case as moot when the Department re-determined Appellant eligible for DUA benefits for weeks ending November l 0, 20 1 8  through November 24, 201 8 and agreed to consider additional weekly certifications. Upon review of the joint stipulation, the undersigned finds that the parties no longer wish to pursue this appeal and dismissal is warranted. Accordingly, this appeal is hereby 
DISMISSED and any pending deadlines or hearings with the Adminjstrative Hearing Office is 
VACATED. 

So ordered this 9th day of February, 2023. 
Isl 

JACQUELINE A. NICOLAS Chief Administrative Hearing Officer 
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