


























































































































































































































































































































































































































Ikkaal ppwomwol ff¢él selaapi ngali Chargemaster, ngali amwaleer toulap bwe atirow sangiir
CHCC Board of Trustees me CHCC CEO.

[saliyalong: W 6”.2,7[,,23/

% ESTHER L. MUNA Radl

Chief Executive Officer

[ ?/} 7/.22_

E D DELEON GUERRERO Raal
Chairman, CHCC Board of Trustees

Ammwelil: Wh\ g 2 OC 2V

gSTHER M. SAN NICOLAS Raal
ommonwealth Registrar

Sangi 1 CMC § 2153(e) (sangi atirowal AG reel mwoghutughut kkal bwe aa ffil reel ffééral) me
1 CMC § 9104(a)(3) (sangi atirowal AG) reel ppwomwol mwdéghutughut kka e appasch bwe ra
takkal amwuri fischily me aa lléghl6 reel ffééril me “legal suffiency™ sangi Soulemelemil Allégh
Lapalapal CNMI me ebwe akkatééwow, 1 CMC § 2153(f) (akkatééwowul allégh me
mwoghutughut).

Aghikkillawosl 28 4 réalil 4@4»_444 ,2022.

EDWARD E. MANIBUSAN
Soulemelemeil Allégh Lapalap

P.O. Box 500409 CK, Saipan, MP 96950
Telephone: (670) 236-8201/2 FAX: (670) 233-8756
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re Matter of: }  PUA Case No. 21-0148

)
Joseph Camacho Borja, )
)

Appellant, ) ADMINISTRATIVE ORDER
)
V. )
)
CNMI Department of Labor. )
Division of Employment Services-PUA, )
)
Appellee. )
)

# INTRODUCTION

This matter came before the undersigned for an Administrative Hearing on January 6, 2022 at
9:00 AM, January 10, 2022 at approximately 1:00 PM, and January 14, 2022 at approximately
9:00 a.m., all held at the Administrative Hearing Office, Saipan. Appellant Joseph Camacho Borja
(“Appellant™) was present and self-represented. Appellee CNMI Department of Labor Division of
Employment Services — Pandemic Unemployment Assistance program (“Appellee” or “Department™)
was present and represented by PUA Coordinator Tiyani Camacho and Benefit Payment Control Unit
Supervisor Vincent Sablan. There were no other witnesses that provided testimony at the hearing. The
following documents were admitted into evidence:

I. Exhibit I: Copy of the Appellant’s Application Snapshot, filed June 30, 2020;

2. Exhibit 2: Copy of Department’s Disqualifying Determination, dated June 23. 2021, effective
March 15, 2020 to March 28, 2020:
Exhibit 3: Copy of Department’s Disqualifying Determination, dated June 23, 2021, effective
June 7, 2020 to September 4, 2021

L

Exhibit 4: Copy of Department’s Notice of Overpayment, dated June 23, 2021;
Exhibit 5: Copy of Appellant’s Request to file an Appeal. filed August 13, 2021;
Exhibit 6: Copy of the Notice of Hearing, issued August 13, 2021;

Exhibit 7: Copy of Order Continuing Hearing, issued December 6, 2021 ;

Exhibit 8: Copy of Amended Notice of Hearing. issued January 4, 2022;

9t oe E o b g

Exhibit 9: Copy of Order Continuing Hearing. issued January 5, 2022;

10. Exhibit 10: Copy of Second Order Continuing Hearing, issued January 7, 2022;
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11. Exhibit 11: Copy of Appellant’s Employment Certification, dated June 5, 2020;

12. Exhibit 12: Copy of Appellant’s Employment Certification, dated March 9, 2021;

13. Exhibit 13: Copies of Appellant’s seven Pay Stubs, dated March 20, 2020, April 17, 2020,
May 1, 2020, May 15, 2020, May 29, 2020, and June 12, 2020.

14. Exhibit 14: Copies of Department’s Case Notes, dated April 19, 2021, June 8, 2021, and
June 9, 2021;

15. Exhibit 15: Copy of Email Communication between Department and Employer, dated
April 17, 2020;

16. Exhibit 16: Copies of Email Communications between Department and Employer, dated
May 13, 2021;

17. Exhibit 17: Copy of Department’s Case Notes, dated June 14, 2021,

18. Exhibit 18: Copy of Department’s Benefit Payment Control Unit (“BPC”) Audit Sheet;

19. Exhibit 19: Copies of Appellant’s Weekly Certifications from the week beginning
March 15, 2020 through and including week ending March 13, 2021;

20. Exhibit 20: Copy of Email Communications between Appellant and Employer, dated
March 30, 2020, April 3, 2020, April 6, 2020, April 17,2020, April 21, 2020, March 8, 2021,
and January 5, 2022;

21. Exhibit 21: Copy of Order Continuing Hearing, issued January 13, 2022; and

22. Exhibit 22: Copy of Claim History from Appellant’s PUA Portal.

For the reasons stated below, the Department’s two Determinations, both dated June 23,2021, are
AFFIRMED. Claimant is not eligible for benefits from March 15, 2020 to March 28, 2020 and from
June 7, 2020 to September 4, 2021. Further, the Department’s Notice of Overpayment, dated June 23,
2021 is AFFIRMED. Appellant is overpaid in the amount of $14,700.92.

IL JURISDICTION

On March 27, 2020, the Coronavirus Aid Relief and Economic Security (“CARES”) Act of 2020
was signed into law creating new temporary federal programs for unemployment benefits called
Pandemic Unemployment Assistance (“PUA”)' and Federal Pandemic Unemployment Compensation
(“FPUC”).2 On December 27, 2020, the Continued Assistance for Unemployed Workers Act of 2020
(“Continued Assistance Act”) amended and created new provisions of said federal unemployment

insurance programs, which, among other things, extended the PUA and FPUC programs to

! See Section 2102 of the CARES Act of 2020, Public Law 116-136.
2 See Section 2104 of the CARES Act of 2020, Public Law 116-136.
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March 13, 20213 On March 11, 2021, the American Rescue Plan Act of 2021 (“ARPA”) extended
the programs to September 6, 2021. The CNMI Department of Labor is charged with the responsibility
in administering the above-mentioned programs in the CNMI in accordance to applicable law.* The
CNMI Department of Labor Administrative Hearing Office has been designated to preside over
appeals of agency decisions.

Upon review of the records, Appellant’s appeal of the two Determinations and the Notice of
Overpayment is not timely filed. Accordingly, jurisdiction is not established.

III. PROCEDURAL BACKGROUND & ISSUES

Appellant filed a claim for unemployment benefits under the PUA and FPUC programs. On
June 23,2021, the Department issued the following to the Appellant: (1) Disqualifying Determination,
effective March 15, 2020 to March 28, 2020; (2) Disqualifying Determination, effective June 7, 2020
to September 4, 2021; and (3) Notice of Overpayment for weeks ending March 21, 2020 through
March 28, 2020 and weeks ending June 13, 2020 through December 12, 2020.

On August 13, 2021, Appellant filed the present appeal and the matter was scheduled for a
hearing. As stated in the Notice of Hearing, the issues on appeal are: (1) whether the appeal is timely
filed; (2) whether Appellant is eligible for PUA; and (3) whether an overpayment occurred and funds
should be returned.

IV.  FINDINGS OF FACT

In consideration of the evidence provided and credibility of witnesses’ testimony, the undersigned
issues the following findings of fact:

1. Prior to the COVID-19 pandemic, Appellant, a U.S. citizen, was employed as a Heavy
Equipment Operator at AIC Marianas, Inc. (“Employer”), located in Saipan, CNMI.>
Appellant began working at Employer on July 22, 2019.° As a Heavy Equipment Operator,
Appellant was paid $8.75 hourly.’

2. On April 17,2020, Employer informed Appellant via email that his employment was being

terminated effective June 8, 2020 because Employer’s waterline project would be completed

% See Consolidated Appropriations Act, 2021, Division N, Title I1, Subtitied A (“Continued Assistance for Unemployed
Workers Act of 2020” or “Continued Assistance Act”™).
4 Pursuant to Section 2102(h) of the CARES Act of 2020 (Pub. L. 116-136) and 20 CFR § 625.2(r)(1)(ii), the CNMI|
Governor issued Executive Order No. 2020-09 declaring Hawaii Employment Security Law as the applicable state
law in the CNMI. Hawaii state law applies, to the extent it does not conflict with applicable federal law and guidance
5 Exhibits 1; 11-12.

6 Exhibits 11-12.

7 Exhibit 13.
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at that time and his services would no longer be needed by Employer after the project was
completed.® Appellant’s employment with Employer concluded around June 8, 2020.°

3. OnJune 30, 2020, Appellant submitted an initial application for unemployment benefits under
the PUA and FPUC programs administered by the Department.'® In his initial application,''
Appellant self-certified under penalty of perjury that:

a. Appellant’s employment was directly affected by COVID-19 when a child or other
person in his household for which he has primary caregiving responsibility was unable
to attend school or another facility that was closed as a direct result of the COVID-19
public health emergency and such school or facility care has required for him to work;

b. Due to COVID-19 pandemic, Appellant’s daughter’s school closed, there were no
other care available, and his daughter had her education continue online; and

c. Appellant’s employment was affected since March 15, 2020.

4. Subsequently, Appellant submitted weekly certifications to claim continued benefits.'? In
Appellant’s weekly certifications for weeks beginning March 15, 2020 through March 28,
2020, Appellant self-certified that:

a. A child or other person in his household for which he has primary caregiving
responsibility was unable to attend school or another facility that was closed as a direct
result of COVID-19 public health emergency and such school or facility care is
required for him to work; and

b. He reported that he worked and earned $350.00 in wages during each of the claimed
week.'?

5. For the weeks beginning June 14, 2020 through December 12, 2020, Appellant reported in all
but two of the weekly certifications that:

a. His employment was still affected by COVID-19 because his place of employment
was closed as a direct result of COVID-19 public health emergency;

b. That he is able and available for work during the claimed week; and

c. That he earned zero in gross income of during the claimed week.'

8 See Exhibits 14-15, and 20.
9 See Exhibit 13.

10 Exhibit 1.

11 Id

12 Exhibit 19.

i3 Id.

14 See id..
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6. By submitting his application and weekly certifications, Appellant certified and
acknowledged to certain responsibilities. First, the answers Appellant provided in his initial
application and weekly certifications were submitted under penaity of perjury.'® This meant
it is Appellant’s responsibility to provide true, accurate, and complete answers. Second, it was
Appellant’s responsibility to be informed about the program by reading the PUA Benefit
Rights Information Handbook and other official written materials regarding PUA.'®

a. On his weekly certifications for weeks beginning March 15, 2020 through
March 28, 2020, Appellant correctly and truthfully reported that he worked and
earned wages during each of the claimed week'” because he took paid leave to take
care of his minor child for whom he has primary caregiving responsibility and who
was unable to attend school or another facility because such facilities were closed as
a direct result of COVID-19 public health emergency.'® Appellant also provided to
the Department copies of his paystubs.'?

b. However, on his weekly certifications from June 14, 2020 to December 12, 2020,
Appellant falsely certified that his Employer was closed as a direct result of COVID-
19 public health emergency when in fact he knew that his Employer was not closed
and the reason for his termination from employment was due to Employer’s waterline
project ending and his services were no longer needed after the project.?’

c. On his weekly certification from October 25, 2020 to October 31, 2020, Appellant
truthfully and accurately reported “Other reasons not listed here” on how COVID-19
public health emergency caused his unemployment, and Appellant explained that he
was “let go by the company AIC MARIANAS since June 8, 2020 was [his] last
day.cuc water line project was done they will be calling me back.”?'

7. Based on the answers on Appellant’s initial application and weekly certifications, Appellant’s

t,22

claims were processed for payment. As demonstrated by an internal audit,”* Appellant

received a total amount of $23,723.00 in unemployment benefits for weeks ending

15 See Exhibits 1 and 19.
16 See id.

17 See Exhibit 19.

18See Exhibit 20.

19 Exhibit 13.

20 See Exhibit 20.

21 Exhibit 14.

22 Exhibit 18.
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March 21, 2020 to December 12, 2020.7

8. On April 19, 2021, a PUA Coordinator reviewed Appellant’s claim and supporting
documents, including employment certifications and email communications from Employer
regarding Appellant’s termination.?* On the same date, the PUA Coordinator also contacted
Employer and confirmed that Appellant was terminated after the waterline project ended and
Appellant’s termination was not COVID-19 related.”

9. InMay and June of 2021, another PUA Coordinator audited Appellant’s claims and benefits?
to determine if Appellant made customary wages during claimed weeks.?” On June 14, 2021,
former BPC Supervisor Sharon Palacios and witness PUA Coordinator Rikki Camacho met
with Appellant to discuss the results of the Department’s investigation and audit.”® During this
meeting, Department cited to staff error and inadequate review as reasons for the
overpayment.?’

10. Subsequently, on June 23, 2021, the Department issued two Disqualifying Determinations to
Appellant. In one Disqualifying Determination, Appellant was found ineligible for benefits
effective March 15, 2020 to March 28, 2020 because Appellant made his customary wages;
therefore, Appellant’s employment was not affected and he does not qualify for benefits for
those stated weeks.*® In the other Disqualifying Determination, Appellant was disqualified
effective June 7, 2020 to September 4, 2021 because the Department found that on
June 18, 2020, Appellant’s contract was scheduled to end as the waterline project completed
and this was not a direct result of the COVID-19 pandemic.’'

11. Also on June 23, 2021, the Department’s Benefit Payment Control Unit (“BPC”) issued a
Notice of Overpayment for the total amount of $14,700.92 in federal unemployment benefits
for weeks ending March 21, 2020 through March 28, 2020 and weeks ending June 13, 2020

3 See Exhibit 18.

24 Exhibit 14.

25 Id

% See Exhibits 14-16.

27 See Exhibits 14 and 16.
28 See Exhibit 17.

2 See Exhibit 14. In his weekly certification for week beginning August 16, 2020 and ending August 22, 2020,
Appellant self-certified that a child or other person in his household for which he has primary caregiving responsibility
is unable to attend school or another facility that is closed as a direct result of COVID-19 public health emergency
and such school or facility care is required for him to work.
30 Exhibit 2.

31 Exhibit 3.
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through December 12, 2020.3? Specifically, this overpayment amounted to $9,600.92 in PUA
benefits, $4,200.00 in FPUC benefits, and $900.00 in Lost Wages Assistance.”> The
Department’s stated reasons for the overpayment were that: (a) Appellant made his customary
wages for weeks ending March 21, 2020 through March 28, 2020; and (b) On June 18, 2020,
Appellant’s contract was scheduled to end as the waterline project for which he was hired was
completed, and therefore, his employment was not directly affected by COVID-19.34
Appellant received and signed a second copy of the Notice of Overpayment on July 2, 202133
The Determinations and the Notice of Overpayment provided Appellant ten calendar days to
file an appeal and instructions on how to file an appeal.®® Specifically, the Determinations
stated that the appeal “must be received or postmarked by 07/03/2021. If you do not make
the deadline, you lose the right to appeal this determination.” (Emphasis in original).>’

138 and the matter was scheduled for

On August 13, 2021, Appellant filed the present appea
an Administrative Hearing.’ Appellant filed his appeal after the 10-day deadline*® because
he was keeping appointments for job interviews for the week of July 29, 2021, a family
member passed on July 31, 2021, and he attended the funeral on August 7, 2021.4'

As discussed during the Administrative Hearing, Appellant was appealing the Department’s
Determinations and Notice of Overpayment. Appellant also requested a waiver from repaying
the overpayment amount claiming that the overpayment occurred without his fault. Although
Appellant has returned to work, his necessary household expenses currently exceed his
household income. Appellant has spent all of his benefits to repay his loan arrearages, car
insurance, his minor child’s tuition, and other basic necessities. Appellant is unable to repay

the overpayment without incurring a financial hardship.

COMMO

V.

In consideration of the above-stated findings and applicable law, the undersigned issues the

following conclusions of law:

32 Exhibit 4.

33 [d.

34 ld

35 Exhibit 4; see also Exhibit 5.
36 Exhibits 2-4.

37 Exhibit 5.

38 ld

39 See Exhibits 6-10.

40 See Exhibit 5.

41 Id,
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) 1. For good cause shown, the deadline for filing the appeal is extended to thirty days;
5 however, Appellant’s appeal is not timely filed.
Generally, an appeal should be filed within ten days after the Notice of Determination was issued
3 or served to the claimant. However, the Department may extend the period to thirty days by a showing
4 1| of good cause.*> Good cause means: (1) illness or disability; (2) keeping an appointment for a job
5 || interview; (3) attending a funeral of a family member; and (4) any other reason which would prevent
6 || a reasonable person from complying as directed.*
7 In this case, Appellant was provided with instructions on how to file his appeal through multiple
g avenues.** Appellant received and signed a second copy of the Notice of Overpayment on July 2,
2021.% The Determinations and the Notice of Overpayment provided Appellant ten calendar days to
9
file an appeal and instructions on how to file an appeal.*® Specifically, the Determinations stated that
10 the appeal “must be received or postmarked by 07/03/2021. If you do not make the deadline, you
1T |l jose the right to appeal this determination.” (emphasis in original).*’ It was Appellant’s responsibility
12 |{to be informed about the program by reading the PUA Benefit Rights Information Handbook and
13 || other official written materials regarding the program, including the appeals process.*®
14 The Department issued the two Determinations and the Notice of Overpayment on June 23,
s 2021. Prior to issuing these Determinations and Notice of Overpayment, the Department also met
with Appellant on June 14, 2021 and discussed the BPC’s audit summary and the reasons for the
16
overpayment.>® By July 2, 2021, Appellant received and signed a second copy of the Notice of
17 Overpayment.’' However, Appellant did not file his Request for Appeal until August 13,2021,
18 ([ approximately 60 days after the June 14, 2021 meeting and more than 50 days after the Department
19 || issued the Determinations and Notices of Overpayment on June 23, 2021.
20 In his Request for Appeal and in his testimony, Appellant stated that he missed the 10-day
21 deadline because he was keeping appointments for job interviews for the week of July 29, 2021, a
- family member passed on July 31,2021, and he attended the funeral on August 7, 2021.>2 Based on
23
42 HI. Rev. Statute § 383-38(a).
24 (| % HAR § 12-5-81(j).
4 Exhibits 2-4.
25 |[* Exhibit 4; see also Exhibit 5.
46 Exhibits 2-4.
26 || Exhibits 2-3.
48 Exhibits 1 and 19.
27 ||* See Exhibits 2-4.
50 See Exhibit 17.
28 ||5' See Exhibits 4-5.
52 Exhibit 5.
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these reasons, the undersigned finds there is good cause to extend the filing period to 30 days.
However, the undersigned also finds that even with the 30-day extension for good cause, Appellant’s
appeal is not timely filed because Appellant filed his appeal on August 13, 2021, more than 30 days
after the issuance of the Determinations and Notice of Overpayment. Ultimately, Appellant’s appeal
is untimely. Considering that Appellant’s appeal is untimely, the Department’s Determinations and
Notice of Overpayment are final and the latter issues are moot.
V1. DECISION
For the reasons stated above, it is ORDERED that:
1. The CNMI Department of Labor’s two Disqualifying Determinations, both dated June 23,
2021, is AFFIRMED;
2. The Appellant is NOT ELIGIBLE to receive PUA benefits for the two time period of
March 15, 2020 to March 28, 2020 and June 7, 2020 to September 4, 2021;
3. The CNMI Department of Labor’s Notice of Overpayment, dated June 23, 2021, is also
AFFIRMED;
4. Appellant was overpaid in the total amount of $14,700.92; and
5. Appellant is ORDERED to report to the Department’s Benefit Payment Control Unit to
discuss options for repayment or offsetting the overpayment, in accordance with applicable
rules.

If a party is aggrieved by this Order and would like to contest the decision, he or she must submit
a written request to reopen the decision pursuant to Hawaii Admin. Rule § 12-5-93. The written
request should be supported by legal, factual, or evidentiary reasons to reopen the decision. The
written request must be submitted to the Administrative Hearing Office, either in person at Building
#1357, Mednilla Avenue, Capitol Hill, Saipan, CNMI or via email at hearing@dol.gov.mp.

In the event a request to reopen the decision is granted, the matter shall be scheduled for a
subsequent hearing. In the event a request to reopen the decision is denied, and if the Appellant still
disagrees with a subsequent decision, the Appellant may seek judicial review with the CNMI Superior
Court under the local Administrative Procedures Act within 30 days. See 1 CMC § 9112. All forms,
filings fees, and filing deadlines for judicial review will be as established by the applicable law and
court rule.

So ordered this 2nd day of September, 2022.
/s/
CATHERINE J. CACHERO
Administrative Hearing Officer
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re Matter of: ) PUA Case No. 21-0149
)
Tommy Joe K. Cangco. )
)
Appellant. )  ADMINISTRATIVE ORDER
6 )
V. )
7 )
3 CNMI Department of Labor, )
Division of Employment Services-PUA. )
9 )
Appellee. )
10 )
2 . INTRODUCTION
12

* This matter came before the undersigned for an Administrative Hearing on February 1, 2022 at
13 || approximately 9:00 a.m. at the Administrative Hearing Office. Due to the ongoing COVID-19 public
14 ||health emergency, the hearing was held online via Zoom. Appellant Tommy Joe K. Cangco
15 || C“Appellant™) was not present or represented. Appellee CNMI Department of Labor Division of

Employment Services—Pandemic Unemployment Assistance program (“Department™) was present

16
- and represented by the Department’s Labor Certification Worker Dennis Cabrera and PUA

Coordinators Hensley Litulumar and Jenny Lee (collectively. “*PUA Coordinators™). No other
18 ; . ; S s ; T .

witnesses provided testimony at the hearing. The following were admitted into evidence:
19 1. Exhibit I: Copy of Appellant’s Application Snapshot. filed January 1, 2021;
20 2. Exhibit 2: Copy of Appellant’'s Weekly Certifications for March 15, 2020 to
21 November 28. 2020:
) 3. Exhibit 3: Copy of the Disqualifying Determination (“Redetermination™), dated
_—- August 3, 2021:
23 =
24 4. Exhibit 4: Copy of Benefit Rights Information Handbook:

5. Exhibit 5: Copies of Press Releases regarding ways to appeal PUA denials, posted in the
25
Saipan Tribune and Marianas Variety on October 16, 2020:

29 6. Exhibit 6: Copies of Department Communications to Appellant regarding Updates on
27 Appeal Rights. dated July 8, 2021:
28 7. Exhibit 7: Copy of Appellant’s Letter of Appeal and Reconsideration, dated July 27, 2021;

COMMOIT!WEALTH REGISTER VOLUME44 NUMBERO9 SEPTEMBER 28,2022 PAGE 049035




O R0 NN N R WN e

| O I NG R N T T T T e S e S e S S Sy
N = O O 0NN N e W N - O

24
25
26
27
28

COMMON

1
"
1

10.
1.
12.

13.
14.

16.
17.

19.

20.
21,

22.

23.
24.

Administrative Order
PUA-21-0149
Page 2 of 8
Exhibit 8: Copy of Appellant’s Request to file an Appeal, filed on August 18, 2021;
Exhibit 9: Copy of the Notice of Hearing, issued on August 18, 2021;
Exhibit 10: Copy of Order Continuing Hearing, issued on December 9, 2021;
Exhibit 11: Copy of Appellant’s Employment Certification, dated April 22, 2020,
Exhibit 12: Copies of Department’s Case Notes, contact dates July 13, 2021, July 19,
2021, August 3, 2021, October 25, 2021, November 1, 2021, and November 12, 2021;
Exhibit 13: Copy of Appellant’s Employment Certification, dated November 17, 2020;
Exhibit 14: Copy of Email Communications between the Department and Employer, dated

October 25-27, 2021;

. Exhibit 15: Copy of Appellant’s Timesheets from Employer, dated February 24, 2020 to

September 6, 2020;

Exhibit 16: Copy of Department’s Case Note, contact date November 19, 2021;

Exhibit 17: Copy of Department’s Initial Notice of Overpayment, dated
November 19,2021, and signed by Appellant on November 19, 2021,

. Exhibit 18: Copy of Payment Plan Agreement, signed by Appellant on

November 19, 2021;

Exhibit 19: Copy of Department’s Amended Notice of Overpayment, dated
January 25, 2022;

Exhibit 20: Copy of Benefit Payment Control Unit (“BPC’)Audit Summary;

Exhibit 21: Copy of Email Communications between Department and BPC, dated
January 20-25, 2022:

Exhibit 22: Copy of Email Communication between CNMI Department of Finance and
the Department, dated May 5, 2021;

Exhibit 23: Copy of Department’s Case Notes, contact date January 6, 2022; and

Exhibit 23: Copy of Department’s Case Notes, contact date January 11, 2022.

For the reasons stated below, the Department’s Disqualifying Determination (Redetermination),
dated August 3, 2021 is AFFIRMED. Appellant is not eligible for benefits from March 15, 2020 to
September 4, 2021. Further, the Department’s Amended Notice of Overpayment, dated January 25,
2022 is AFFIRMED. Appellant is overpaid in the amount of $15,057.90.
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IL JURISDICTION

On March 27, 2020, the Coronavirus Aid Relief and Economic Security (“CARES”) Act of 2020
was signed into law creating new temporary federal programs for unemployment benefits called
Pandemic Unemployment Assistance (“PUA™)' and Federal Pandemic Unemployment Compensation
(“FPUC™).2 On December 27, 2020, the Continued Assistance for Unemployed Workers Act of 2020
(“Continued Assistance Act”) amended and created new provisions of said federal unemployment
insurance programs, which, among other things, extended the PUA and FPUC programs to March 13,
2021.2 On March 11,2021, the American Rescue Plan Act of 2021 (“ARPA”) extended the programs
to September 6, 2021. The CNMI Department of Labor is charged with the responsibility in
administering the above-mentioned programs in the CNMI in accordance to applicable law.* The
CNMI Department of Labor Administrative Hearing Office has been designated to preside over
appeals of agency decisions.

Upon review of the records. the appeal is not timely filed. Accordingly, jurisdiction is not

established.
111. PROCEDURAL BACKGROUND & ISSUES

Appellant filed a claim for unemployment benefits under the PUA and FPUC programs. On
August 3, 2021, the Department issued a Disqualifying Determination. On August 18,2021, Appellant
filed the present appeal and the matter was scheduled for a hearing. As stated in the Notice of Hearing,
the issues on appeal are: (1) whether the appeal was timely filed; (2) whether Appellant was eligible
for PUA; and (3) whether an overpayment occurred and funds should be returned.

IV.  FINDINGS OF FACT

In consideration of the evidence provided and credibility of witness testimony, the undersigned
issues the following findings of fact:

1. Prior to the COVID-19 pandemic, Appellant, a citizen of the U.S. or U.S. territory, was

employed as a full-time Groundskeeping Worker for C Pacific Corporation (“Employer™),

! See Section 2102 of the CARES Act of 2020, Public Law 116-136.
2 See Section 2104 of the CARES Act of 2020, Public Law 116-136.
3 See Consolidated Appropriations Act, 2021, Division N, Title 11, Subtitled A (“Continued Assistance for
Unemployed Workers Act of 2020” or “Continued Assistance Act”).
4 Pursuant to Section 2102(h) of the CARES Act of 2020 (Pub. L. 116-136) and 20 CFR § 625.2(r)(1)(ii), the CNM]
Governor issued Executive Order No. 2020-09 declaring Hawaii Employment Security Law as the applicable statq
law in the CNMI. Hawaii state law applies, to the extent it does not conflict with applicable federal law and guidance
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located in San Antonio, Saipan Island, CNMI.> As Groundskeeping Worker, Appellant was

—

paid $7.38 per hour.’

2. OnJanuary 1, 2021, Appellant submitted an initial application’ for unemployment assistance
under the PUA and FPUC programs. In this application,® Appellant self-certified under
penalty of perjury that: (a) he had to quit his job as a direct result of COVID-19; and (2) he
last performed work for Employer on March 16, 2020.

. Appellant submitted weekly certifications to claim continued benefits for March 15, 2020 to
November 28, 2020. In each of these weekly certifications, ° Appellant self-certified that:

a. He is still unemployed as a direct result of COVID-19 public health emergency; and
b. Other than this reason, he is able and available for work during the claimed weeks.

4. Contrary to his self-certifications in his application and his weekly certifications, Appellant

S O 0 N N A WN
[#8]

p—

failed to report to work for Employer from March 16, 2020 to May 31, 2020 because of his

—
—

fear of COVID-19 pandemic.'® Appellant returned to work for Employer on June 1, 2020 to

12 July 23, 2020."" Appellant failed to show for work and abandoned his Employer after
13 July 23, 2020."
14 5. Based onanswers on Appellant’s application and weekly certifications, Appellant’s claim was
15 processed for payment. As demonstrated by an internal audit'?® and confirmation with the
16 Department of Finance,'* Appellant received a total of $19,071.90 in benefits.'
17 6. On August 3, 2021, the Department forwarded Appellant’s claims to the Benefit Payment
Control Unit because an overpayment was discovered.'®
18 7. On July 19, 2021, the Department issued a Disqualifying Determination, effective
yming
19 March 15, 2020 to September 4, 2021.'7 On or about July 27, 2021, Appellant wrote to the
20
21
3 Exhibits 11-13.
22 |ls Exhibits 11-13.
g
23 ||, Ezhlblt 1.
° Id,
24 1°Exhibit 11-13.
25 :; F;hibits 14-15.
'3 Exhibit 20.
26 4 Exhibit 22.
27 || " Exhibit 20.
16 Exhibit 7.
28 ||’ The Department did not file a copy of this July 19, 2021 Determination, but based on the Department’s sworn

testimony at the Administrative Hearing, the undersigned finds that the Department issued a Disqualifying
Determination on July 19, 2021,
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I Department and signed a “Letter of Appeal and Reconsideration” in which he wrote stating
that on March 16, 2020 he did not report to work because of fear of COVID-19 and fear of
2 putting himself and his family at risk, particularly his father who has diabetes.'®
3 8. On August 3,2021, upon review of his Letter of Appeal and Reconsideration, the Department
4 issued a Disqualifying Determination (Redetermination), effective from March 15, 2020 to
5 September 4, 2021'? because Title 20 CFR Section 625.4(g) provides that to be eligible for
6 PUA, an individual must be able to work and be available for work unless the inability to
7 work or engage in self-employment was due to an injury caused by the major disaster. The
8 Department found that Appellant was not eligible because he was not available to work due
9 to fear of the pandemic.
0 9. The Department provided Appellant with instructions on how to file his appeal. Appeal
instructions could be found in the Redetermination,?’ the PUA Benefits Rights Information
1 Handbook,?' the Request to File an Appeal Form,?? by direct communications to Appellant,?
12 and through press relcases posted through newspaper publications.?* Specifically, the
13 Redetermination stated that the appeal “must be received or postmarked by 08/13/2021.72
14 10. On August 18, 2021, Appellant filed his Appeal of the Redetermination.? As stated in his
15 Request to Appeal form,”” Appellant is appealing the Determination because he was “denied
06 due to [his] eligibility applying for second batch PUA [sic].”?
17 11. On August 18, 2021, upon receiving the Request for Appeal, the Administrative Hearing
Office scheduled the matter for an Administrative Hearing.?’
18 12. On November 19, 2021, Department issued an Initial Notice of Overpayment for the total
19 amount of $15,867.90.%° Specifically, the overpayment was for $8,577.90 in PUA benefits,
20 $6,480.00 in FPUC benefits, and $810.00 in Lost Wages Assistance (“LWA”).>! BPC found
21
22 |l1s Exhibit 7.
25 || Eee
24 % .IS'Ze 'E>.(hibit 8.
2 | 2Eere
26 ;6 IEZa:;hibit 8.
27 || 74
¥ 1d,
28 || Exhibit 9.
0 Exhibit 17.
31 Exhibit 17.
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1 that for weeks ending March 21, 2020 to May 30, 2020, June 13, 2020, July 4, 2020, July 18,
2020, and August I, 2020 to November 21, 2020, Appellant was not able and available due to
2 general fear of exposure to COVID-19 which is not a COVID-19 qualifying reason for PUA
3 and FPUC benefits.>? Further, the Department found that Appellant was overpaid for weeks
4 ending June 20, 2020, June 27, 2020, July 11,2020, and July 25, 2020 because Appellant
5 misfiled his earnings.*
6 13. On November 19, 2021, at a meeting with the PUA Coordinators,>* Appellant received the
7 Initial Notice of Overpayment and after explaining the determination and audit summary, the
g Department explained to the Appellant his rights to request an appeal or reconsideration.*
9 Appellant signed the Initial Notice of Overpayment and he indicated that “received this
determination and agreed to its findings. | am willing to submit to a repayment plan in an
10 amount to be determined.”® Appellant selected “Bi-weekly” payment option.>’
1 14. After further review and audit, on January 25, 2022, BPC issued an Amended Notice of
12 Overpayment for the total amount of $15,057.90.3 The dates of overpayment and BPC’s
13 stated reasons were the same as in the Initial Notice of Overpayment, but the total
14 overpayment was reduced because the overpayment was only for $8,577.90 in PUA benefits,
15 $6,480.00 in FPUC benefits, and zero ($0.00) in LWA >
16 15. Appellant did not submit any record or evidence of his filing an Appeal of the Amended
Notice of Overpayment.
17 V. CONCLUSIONS OF LAW
18 In consideration of the above-stated findings and applicable law, the undersigned issues the
19 following conclusions of law:
20 1. Appellant’s appeal of the Redetermination was not timely filed.
21 Generally, an appeal should be filed within ten days after the Disqualifying Determination was
92 || issued or served to the claimant. However, the Department may extend the period to thirty days by a
23 showing of good cause.” Good cause means: (1) illness or disability; (2) keeping an appointment for
24
2
P
26 ’5 f;hlblt 16.
27 || 54
37 Exhibits 16-17.
28 || ® Exhibit 19.
39 Exhibit 17.
40 HI. Rev. Statute § 383-38(a).
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a job interview; (3) attending a funeral of a family member; and (4) any other reason which would
prevent a reasonable person from complying as directed.!

Here, Appellant failed to file his appeal of the Redetermination within the 10-day deadline.
Specifically, the Department issued a Disqualifying Determination (Redetermination) on August 3,
2021.*? The Determination clearly stated that Appellant had 10 days to file an appeal: “This means
your appeal must be received or postmarked by 08/13/2021.”*3 Although the Redetermination,
direct communications from the Department to the Appellant, the Benefit Rights Information
Handbook, and other available published materials included appeal instructions and a 10-day deadline
to file an Appeal, Appellant did not file his Request to Appeal the Redetermination until August 18,
2021.* In his Request to Appeal, Appellant’s only explanation for why he filed his Appeal late was
that he applied for reconsideration, but he was supposed to apply for an appeal.® Appellant’s failure
to follow the instructions on submitting Request to Appeal form by the deadline and using the correct
form are not reasons for which good cause extension may be granted because it is not a cause for
which a reasonable person would have been prevented from complying as instructed. Additionally,
based on Appellant’s failure to appear and participate in the Administrative Hearing, there is no
showing of good cause for an extension of the filing deadline. Accordingly, Appellant’s appeal is not
timely filed and jurisdiction is not established. Since the Administrative Hearing Office does not have
jurisdiction to review the Department’s Redetermination, the Redetermination shall be deemed final.

2. Appellant failed to timely appeal the Amended Notice of Overpayment.

Similarly, appeals of a notice of overpayment should be filed within 10 days after receiving the
Notice.** The Department issued an Initial Notice of Overpayment on November 19, 2021.7 On
November 19, 2021, Appellant signed the Initial Notice of Overpayment and indicated that he
received the Notice of Overpayment and agreed to its findings. Appellant also indicated and signed a
willingness to submit to a repayment plan in an amount to be determined.”*®
Upon further review and audit, BPC issued an Amended Notice of Overpayment on

January 25, 2022.*° Appellant failed to timely appeal the Amended Notice of Overpayment. Appellant

1 HAR § 12-5-81(j).

42 Exhibit 3.

43 Id

“ Exhibit 8.

45 Id

46 HI. Rev. Statute § 383-38(a).
47 Exhibit 17.

48 Id

4 Exhibit 19.
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) did not submit any record or evidence of his filing a Request to Appeal the Amended Notice of
Overpayment. Additionally, based on Appellant’s failure to appear and participate in the
2 Administrative Hearing, there is no showing of good cause for an extension of the 10-day appeal filing
3 deadline. Accordingly, the January 25, 2022 Amended Notice of Overpayment is final.
4 VI.  DECISION
5 For the reasons stated above, it is ORDERED that:
6 1. The CNMI Department of Labor’s Disqualifying Determination, dated August 3, 2021, is
7 AFFIRMED;
8 2. Appellant is NOT ELIGIBLE to receive PUA benefits from March 15, 2020 to
9 September 4, 2021;
3. The Amended Notice of Overpayment, dated January 25, 2022, is AFFIRMED;
10 4. Appellant was overpaid in the total amount of $15,057.90; and
1 5. Appellant is ORDERED to report to the Department’s Benefit Payment Control Unit to
12 discuss options for repayment and/or offsetting the overpayment, in accordance with the
13 applicable rules and law.
14 If a party is aggrieved by this Order and would like to contest the decision, he or she must submit
15 || written request to reopen the decision pursuant to Hawaii Admin. Rule § 12-5-93. The written
16 request should be supported by legal, factual, or evidentiary reasons to reopen the decision. The
written request must be submitted to the Administrative Hearing Office, either in person at Building
17 #1357, Mednilla Avenue, Capitol Hill, Saipan, CNMI or via email at hearing@dol.gov.mp.
18 In the event a request to reopen the decision is granted, the matter shall be scheduled for a
19 subsequent hearing. In the event a request to reopen the decision is denied, and if the Appellant still
20 || disagrees with a subsequent decision, the Appellant may seek judicial review with the CNMI Superior
21 || Court under the local Administrative Procedures Ac within 30 days. See | CMC § 9112. All forms,
99 || filings fees, and filing deadlines for judicial review will be as established by the applicable law and
23 || court rule.
24 So ordered this 9th day of September, 2022.
o /s/
CATHERINE J. CACHERO
26 Administrative Hearing Officer
27
28
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re Matter of: PUA Case No. 21-0163
Maryann Borja Arriola,
Appellant, ADMINISTRATIVE ORDER

CNMI Department of Labor,
Division of Employment Services-PUA,

Appellee.

)
)
)
)
)
)
V. )
)
)
)
)
)
)

L. INTRODUCTION
This matter came before the undersigned for an Administrative Hearing on June 9, 2022 at

approximately 10:00 a.m. at the Administrative Hearing Office. Appellant Maryann Borja Arriola
(“Appellant™) was present and self-represented. Appellee CNMI Department of Labor Division of
Employment Services — Pandemic Unemployment Assistance program (“Department™) was present
and represented by PUA Coordinator/Adjudicator Brenda Rideb. The following Exhibits were
admitted into evidence:

1. Exhibit I: Copy of Appellant’s Application Snapshot (new), dated June 18, 2020;

2. Exhibit 2: Copy of Appellant’s Application Snapshot (reopen), dated April 16, 2021

3. Exhibit 3: Copy of the Disqualifying Determination, dated August 3, 2021;

4. Exhibit 4: Copy of Appellant’s Request to File for Reconsideration, dated August 26,

2021;

i

Exhibit 5: Copy of Department’s Redetermination, dated September 17, 2021;

6. Exhibit 6: Copy of Appellant’s Request to File an Appeal and supporting documents, filed
October 1, 2021;

7. Exhibit 7: Copies of the Notice of Hearing and subsequent Orders Continuing Hearing,
issued on October 1, 2021, February 14, 2022, and June 8, 2022;

8. Exhibit 8: Copy of Benefit Payment Control Unit’s Email Communication, dated

February 7. 2022:

9. Exhibit 9: Copies of Appellant’s Passport and Social Security Card;
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10. Exhibit 10: Copy of Termination Notice from Employer Office of the Governor, dated
March 18, 2021;
11. Exhibit 11: Copies of Department’s Case Notes, dated August 3, 2021 and
September 17, 2021;
12. Exhibit 12: Copies of PUA Benefits Rights Information Handbook, Saipan Tribune
Article (dated October 16, 2020), Marianas Variety Article (dated October 15, 2020), and
NMI Portal - Preview Message (dated July 8, 2021); and
13. Exhibit 13: Copies of Email Communications between Appellant, Department and
Administrative Hearing Office, dated August 10, 2021 to October 1, 2021.
For the reasons stated below, the Department’s Determination dated September 17, 2021 is
AFFIRMED. Claimant is not eligible for benefits from March 14, 2021 to September 4, 2021.
IL. JURISDICTION
On March 27, 2020, the Coronavirus Aid Relief and Economic Security (“CARES”) Act of 2020
was signed into law creating new temporary federal programs for unemployment benefits called
Pandemic Unemployment Assistance (“PUA”)" and Federal Pandemic Unemployment Compensation
(“FPUC”).2 On December 27, 2020, the Continued Assistance for Unemployed Workers Act of 2020
(“Continued Assistance Act”) amended and created new provisions of these federal unemployment
insurance programs, which, among other things, extended the PUA and FPUC programs to
March 13, 2021.3 On March 11, 2021, the American Rescue Plan Act of 2021 (“ARPA”) extended
the programs to September 6, 2021. The CNMI Department of Labor is charged with the responsibility
in administering the above-mentioned programs in the CNMI in accordance to applicable law.* The
CNMI Department of Labor Administrative Hearing Office has been designated to preside over
appeals of agency decisions.
Upon review of the records, the appeal is timely filed. Accordingly, jurisdiction is established.
III. PROCEDURAL BACKGROUND & ISSUES
Appellant filed a claim for unemployment benefits under the PUA and FPUC programs. Upon
review of Appellant’s application and supporting documents, on August 3, 2021, the Department

! See Section 2102 of the CARES Act of 2020, Public Law 116-136.
2 See Section 2104 of the CARES Act 0f 2020, Public Law 116-136.
3 See Consolidated Appropriations Act, 2021, Division N, Title 11, Subtitled A (“Continued Assistance for
Unemployed Workers Act of 2020” or “Continued Assistance Act”).
4 Pursuant to Section 2102(h) of the CARES Act of 2020 (Pub. L. 116-136) and 20 CFR § 625.2(r)(1)(ii), the CNMI
Governor issued Executive Order No. 2020-09 declaring Hawaii Employment Security Law as the applicable state
law in the CNMI. Hawaii state law applies, to the extent it does not conflict with applicable federal law and guidance.
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issued a Disqualifying Determination, effective from March 14, 2021 to September 4, 2021.°

On August 26, 2021, Appellant filed a Request for Reconsideration of the Disqualifying
Determination.® On September 17, 2021, the Department issued a Redetermination, still effective
from March 14, 2021 to September 4, 2021 for the same reason as stated in the initial Determination.’
On October 1, 2021, Appellant filed the present appeal and the matter was scheduled for a hearing.?

As stated in the Notice of Hearing and Orders Continuing Hearing, the issues on appeal are:
(1) whether the appeal is timely filed; (2) whether Appellant is eligible for PUA; and (3) whether an
overpayment occurred and funds should be returned.’

IV.  FINDINGS OF FACT

In consideration of the evidence provided and credibility of witnesses’ testimony during the
Administrative Hearing, the undersigned issues the following findings of fact:

1. Prior to the COVID-19 pandemic, Appellant was employed as the Director of the Office of
Vocational Rehabilitation (“OVR”), located in Navy Hill, Saipan, CNML.'® Appellant was
appointed to the position of Director of OVR by the CNMI Governor (the “Governor” or
“Employer”).!" As Director of OVR, Appellant served at the pleasure of the Governor.'2
Appellant was paid $25.00 per hour as Director of OVR.

2. On or about March 18,2021, Appellant was terminated by the Governor, effective
immediately.'> Employer terminated Appellant in the interest of the Commonwealth.'

3. Appellant admitted that she was terminated by Employer pursuant to Employer’s discretion
to terminate Appellant’s appointment, with or without cause, because of allegations of staff
complaints.'> Appellant also testified and admitted that she was terminated due to political
reasons and the Governor’s decision.'¢

4. Subsequently, on April 16, 2021, Appellant submitted an application to reopen her claim for

5 Exhibit 3.

6 Exhibit 4.

7 Exhibit 5.

% Exhibit 6.

9 See Exhibit 7.
10 See Exhibits 2 and 10.
" Exhibit 10.

12 ld.

13 Id.

14 ld.

15 See Exhibit 6.
16 See id.
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unemployment benefits.'” In her application to reopen,'® Appellant self-certified under penalty
of perjury that:

a. She recently received a notice of termination, layoff or military separation;

b. The date of Layoff, Termination or Military Separation was March 12, 2021; and

c. Her employment was affected as a direct result of COVID-19 because “[a] child or
other person in her household for which 1 have primary caregiving responsibility is
unable to attend school or another facility that is closed as a direct result of COVID-
19 public health emergency and such school or facility care is required for me to
work,” effective March 18, 2021."°

5. The answers provided in Appellant’s application to reopen were submitted under penalty of
perjury.?® It is Appellant’s responsibility to provide true, accurate, and complete answers.
Moreover, it is Appellant’s responsibility to be informed about the program by reading the
PUA Benefit Rights Information Handbook and other official written material regarding the
programs.?'

6. The answers that Appellant provided in her application to reopen were inaccurate and
incomplete.

a. First, Appellant was terminated by her Employer effective March 18, 2021 (not on
March 12, 2021).%

b. Second, Appellant did not report the circumstances of her termination.?

c. Finally, while Appellant is a primary caregiver of a child whose school closed due to
the COVID-19 pandemic, the school closure did not prevent Appellant from
continuing to work as Director of OVR during the pandemic, from March 2020 until
she was terminated in March 2021, because family members and the child’s father
helped her with the child’s caregiving needs.

7. On or about August 3, 2021, Department’s PUA Coordinator/Adjudicator investigated

Appellant’s claims and contacted Employer’s representative, Mathilda A. Rosario,®* who

17 Exhibit 2.

Is[d.

19 ld

20 See id,

21 See Exhibit 12.

22 Exhibit 10.

2 See Exhibit 2.

2 See Exhibits 10 and 11.
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confirmed that Appellant was appointed to the Director of OVR position by the Governor and
Appellant was terminated and not reappointed by Employer due to her contract ending and
the Governor’s discretion to not reappoint Appellant to the position.?’

8. On the same day, August 3, 2021, the Department issued a Disqualifying Determination,
effective March 14, 2021 to September 4, 2021.2° The Department based the disqualification
on information provided from the Employer’s representative that the reason for
unemployment is due to Appellant being terminated, Appellant’s contract ending, and
Appellant not being reappointed to her Director position with OVR; therefore, Appellant’s
employment was not interrupted due to the COVID-19 pandemic.?’

9. On August 26, 2021, Appellant filed a Request for Reconsideration.?

10. On September 17, 2021, the Department issued a Redetermination, for the same effective
period and for the same stated reasons.?

11. The Redetermination clearly stated that Appellant had 10 calendar days to file an appeal and
that the appeal “must be received or postmarked by 09/27/2022.” (Emphasis in original.)*

12. Appellant was provided with instructions on how to file her appeal. Appeal instructions could
be found in the PUA Benefits Rights Information Handbook, the Disqualifying
Determination, the Redetermination, the Request for an Appeal Form, and various
publications of the Department including Saipan Tribune Article (dated October 16, 2020),
Marianas Variety Article (dated October 15, 2020), and NMI Portal - Preview Message (dated
July 8,2021).°

13. However, it is unclear from witnesses’ testimony when Appellant was first served with the
Redetermination. In her application to reopen Appellant selected “Email” as the method in
which she preferred to receive notifications from the Department, but the email address that
Appellant provided was her email address as the Director of OVR. Department’s PUA
Coordinator/Adjudicator was uncertain when she testified that Appellant was served a copy
of the Redetermination by email. Appellant testified that she received the Redetermination by

mail, but she was unreliable as to the date that she received the Redetermination.

3 See id.

26 Exhibit 3.

27 ld

38 Exhibit 4.

¥ Exhibit 5.

30 ld

31 See Exhibits 12.
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14. Prior to September 27, 2021, Appellant had not yet received a copy of the Redetermination
and she was following up with the Department regarding her Request for Reconsideration.?
Appellant received a copy of the Redetermination after following up on or about
September 27, 2021.%

15. On October 1, 2021, Appellant correctly filed the present appeal®® and the matter was
scheduled for an Administrative Hearing.>

16. On February 7, 2022, while this Appeal was pending, the Department confirmed with the
Benefit Payment Control Unit that Appellant has not been paid any benefits and there was no
overpayment issue in this case.’® Accordingly, the overpayment issue is not discussed further.

V. CONCLUSIONS OF LAW

In consideration of the above-stated findings and applicable law, the undersigned issues the
following conclusions of law:

1. Appellant’s appeal is timely filed.

Generally, an appeal should be filed within ten days after the Determination was issued or served
to the claimant. However, the Department may extend the period to thirty days by a showing of good
cause.’’” Good cause means: (1) illness or disability; (2) keeping an appointment for a job interview;
(3) attending a funeral of a family member; and (4) any other reason which would prevent a reasonable
person from complying as directed.’®

Here, on September 17, 2021, the Department issued the Redetermination Disqualifying
Appellant, effective March 14, 2021 to September 4, 2021. The Redetermination clearly stated that
Appellant had 10 calendar days to file an appeal and that the appeal “must be received or
postmarked by 09/27/2022."* Appellant did not correctly file her Appeal of the Redetermination
until October 1, 2021.*° However, witnesses’ testimony are unclear and unreliable as to how and when
Appellant was first served with a copy of the Redetermination. Department’s PUA

Coordinator/Adjudicator was uncertain on when Appellant was served with a copy of the

32 See Exhibit 13.

3 See id.

34 Exhibit 6.

35 Exhibit 7.

36 Exhibit 8.

37 HI. Rev. Statute § 383-38(a).

38 HAR § 12-5-81(j).

¥ Exhibit 3 (emphasis in original).
40 Exhibit 6.
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Redetermination and whether she was served by email. Appellant’s recollection is that she received a
copy of the Redetermination by mail, but she was inexact and tentative as to the date. In her
application to reopen, Appellant selected “Email” as the method in which she preferred to receive
notifications from the Department,*' but the email address that Appellant provided was her email
address as the Director of OVR.** For the Department, they had reason to assume that Appellant no
longer used the OVR email address because Appellant separated from employment.

Based on the record, prior to September 27, 2021, Appellant had not yet received a copy of the
Redetermination and she was following up with the Department regarding her Request for
Reconsideration.® Appellant received a copy of the Redetermination after following-up with the
Department on or about September 27, 2021.* Accordingly, the undersigned finds that Appellant
had good cause to file her appeal late because she had not received a copy of the Redetermination
until September 27, 2021. In addition, Appellant took steps to follow-up on her Request for
Reconsideration, and she filed her Appeal within 10 days of receiving the Redetermination.
Ultimately, based on the foregoing and the available records, the undersigned finds that Appellant
should be provided a 30-day extension for good cause, and Appellant timely submitted her Request
for Appeal on October 1, 2021, within the 30-day good cause extension.

2. Appellant’s employment was not affected as a direct result of COVID-19.

In accordance with the CARES Act and Continued Assistance Act, payment of PUA and FPUC
benefits are available to “covered individuals.” A “covered individual” is someone who: (1) is not
eligible for regular compensation or extended benefits under State or Federal law or pandemic
emergency unemployment compensation under Section 2107 of the CARES Act, including an
individual who has exhausted all rights to regular unemployment or extended benefits under State or
Federal law or Pandemic Emergency Unemployment Compensation under Section 2107;% (2) self-

certifies*® that the individual is unemployed, partially unemployed, or unable or unavailable to work*’

41 See Exhibit 2.
42 See id.

43 See Exhibit 13.
4 See id.

¥ This condition is generally not at issue with claimants in the CNMI because there are no other State or Federal
unemployment insurance programs in the CNMI.
% The PUA program utilizes initial and weekly applications where claimants self-certify and report under penalty of]
perjury.
47 A claimant must be able to work and be available for work, as defined by Hawaii state law, in order to be eligible]
for benefits. See HAR § 12-5-35.
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as a direct result*® of a listed COVID-19 reason in Section 2102(a)(3)(A)(ii) of the CARES Act, and

(3) provides required documentation of employment/self-employment within the applicable period of

time.*°

With respect to condition (2) listed above, Section 2102 (a)(3)(A)(ii)(I) of the CARES Act
specifically identifies the COVID-19 qualifying reasons™ as:

(aa) The individual has been diagnosed with COVID-19 or is experiencing
symptoms of COVID-19 and is seeking a medical diagnosis;

(bb) A member of the individual’s household has been diagnosed with
COVID-19;

(cc) The individual is providing care for a family member or a member of the
individual’s household who has been diagnosed with COVID-19;

(dd) A child or other person in the household for which the individual has
primary caregiving responsibility is unable to attend school or another
facility that is closed as a direct result of the COVID-19 public health
emergency and such school or facility care is required for the individual
to work;

(ee) The individual is unable to reach the place of employment because of a
quarantine imposed as a direct result of the COVID-19 public health
emergency;

(ff) The individual is unable to reach the place of employment because the
individual has been advised by a health care provider to quarantine due
to concerns related to COVID-19;

(gg) The individual was scheduled to commence employment and does not
have a job or is unable to reach the job as a direct result of the COVID-
19 public health emergency;

(hh) The individual has become the breadwinner or major support for a
household because the head of the household has died as a direct result
of COVID-19;

(i) The individual has to quit his or her job as a direct result of COVID-19;

(3)) The individual’s place of employment is closed as a direct result of the
COVID-19 public health emergency; or

(kk) The individual meets any additional criteria established by the US
Secretary of Labor for unemployment assistance under PUA.

Additional criteria established by the US Secretary of Labor under item (kk)*', above, includes:

8 Pursuant to 20 CFR § 625.5, unemployment is considered a “direct result” of the pandemic where the employmenf
is an immediate result of the COVID-19 public health emergency itself, and not the result of a longer chain of events|
precipitated or exacerbated by the pandemic.

49 Section 241 of the Continued Assistance Act requires that an individual must provide documentation substantiating
employment or self-employment, or the planned commencement of employment or self-employment, if he or she
files a new application for PUA on or after January 31, 2021, or, if the individual applied for PUA before January
31,2021 and receives PUA benefits on or after December 27, 2020. Failure to supply said documents, and any other
relevant, requested documents is a justifiable basis to deny benefits under HAR § 12-5-81(j).

0 These reasons are further defined or illustrated in UIPL 16-20, Change 4.

5! See Unemployment Insurance Program Letter 16-20 and 16-20, Change 5.
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(1) The individual is an independent contractor who is unemployed (total
or partial) or is unable or unavailable to work because of the COVID-
19 public health emergency has severely limited his or her ability to
continue performing the customary job;

(2) The individual has been denied continued unemployment benefits
because the individual refused to return to work or accept an offer of
work at a worksite that, in either instance, is not in compliance with
local, state, or national health and safety standards directly related to
COVID-19. This includes, but is not limited to, those related to facial
mask wearing, physical distancing measures, or the provision of
personal protective equipment consistent with public health
guidelines;

(3) An individual provides services to an educational institution or
educational service agency and the individual is unemployed or
partially unemployed because of volatility in the work schedule that
is directly caused by the COVID-19 public health emergency. This
includes, but is not limited to, changes in schedules and partial
closures; and

(4) An individual is an employee and their hours have been reduced or
the individual was laid off as a direct result of the COVID-19 public
health emergency.

Here, Appellant submitted an application to reopen her claim for PUA and FPUC benefits in
which she self-certified under penalty of perjury that: (1) she recently received a notice of termination,
layoff or military separation on March 12, 2021;%% and (2) her employment was affected as a direct
result of COVID-19 because *[a] child or other person in her household for which I have primary
caregiving responsibility is unable to attend school or another facility that is closed as a direct result
of COVID-19 public health emergency and such school or facility care is required for me to work,”
effective March 18, 2021.3

Appellant’s self-certifications are inaccurate and incomplete, and her arguments are not
persuasive. First, with respect to Appellant’s termination, sworn testimony from witnesses and written
records demonstrate that Appellant was terminated and her contract was not renewed by Employer
pursuant to Employer’s discretion to terminate Appellant’s appointment, with or without cause.>*
Department’s PUA Coordinator/Adjudicator testified that she investigated Appellant’s claims and
contacted Employer’s representative, who confirmed that Appellant was terminated due to her

contract ending and not being reappointed by Employer.>® According to Appellant’s testimony, there

52 See Exhibit 2.

33 See id.

34 See Exhibits 6, 10, and 11.
35 See Exhibit 11.
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were allegations of staff complaints. In addition, Appellant admitted in her sworn testimony and in
written signed documents that the she was terminated because of political reasons and because of the
Governor’s discretion to hire and fire an appointed employee like herself, with or without cause.*®

Second, with respect to Appellant’s self-certification that a child or other person in her household
for which she was the primary caregiving responsibility was unable to attend school or another facility
that is closed as a direct result of COVID-19 public health emergency and such school or other facility
care is required for her to work, Appellant testified that she was not prevented from working due to
the closure of her child’s school or other care facility. For example, Appellant admitted that she was
able to continue working as Director of OVR during the pandemic in March 2020 until she was
terminated in March 2021 because family members and her child’s father assisted her with her child
caregiving needs.

Finally, when asked about each of the above-listed COVID-19 qualifying reasons during the
Administrative Hearing, Appellant confirmed that she did not qualify under any of the reasons listed
during the time frame in question. Accordingly, based on the testimony and evidence provided,
Appellant is not eligible to receive benefits from March 14, 2021 to September 4, 2021 because she
does not meet any of the COVID-19 qualifying reasons and her employment was not affected as a
direct result of COVID-19.

VI.  DECISION

For the reasons stated above, it is ORDERED that:

1. The CNMI Department of Labor’s Disqualifying Determination, dated September 17, 2021,

is AFFIRMED; and

2. The Appellant is NOT ELIGIBLE to receive PUA benefits for the period of March 14, 2021

to September 4, 2021.

If a party is aggrieved by this Order and would like to contest the decision, he or she must submit
a written request to reopen the decision pursuant to Hawaii Admin. Rule § 12-5-93. The written
request should be supported by legal, factual, or evidentiary reasons to reopen the decision. The
written request to reopen must be submitted to the Administrative Hearing Office, either in person at
Building #1357, Mednilla Avenue, Capitol Hill, Saipan, MP 96950 or via email at
hearing@dol.gov.mp.

36 See Exhibit 6.

H
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In the event a request to reopen the decision is granted, the matter shall be scheduled for a
subsequent hearing. In the event a request to reopen the decision is denied, or if the Appellant still
disagrees with a subsequent decision, the Appellant may seek judicial review with the CNMI Superior
Court under the local Administrative Procedures Act. See | CMC § 9112. All forms, filings fees, and
filing deadlines for judicial review will be as established by the applicable law and court rule.

So ordered this 25th day of August, 2022.

/s/
CATHERINE J. CACHERO
Administrative Hearing Officer
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re Matter of: ) PUA Case No. 22-0192

)
Remedios J. Nimes. )
)

Appellant. )  ADMINISTRATIVE ORDER
)
V. )
)
CNMI Department of Labor, )
Division of Employment Services-PUA, )
)
Appellee. )
)

L. INTRODUCTION

This matter came before the undersigned for an Administrative Hearing on September 6, 2022 at
1:00 p.m. at the Administrative Hearing Office. Saipan. Appellant Remedios Nimes (“Appellant™)
was present and self-represented. Appellee CNMI Department of Labor Division of Employment
Services-Pandemic Unemployment Assistance program (“Department™) was present and represented
by PUA Coordinator Rosalinda Ulloa. There were no other witnesses that provided testimony.
Interpreter Arlene Rafanan assisted with the hearing. The following were admitted into evidence:

1. Exhibit 1: Copy of Appellant’s Application Snapshot (initial), filed August 13. 2020;
2. Exhibit 2: Copy of Appellant’s Application Snapshot (reopen), filed April 4. 2021;

3. Exhibit 3: Copy of Weekly Certification (online). for February 28, 2021 to March 06,
2021;

4. Exhibit 4: Copy of Weekly Certification (online), for March 7, 2021 to March 13, 2021;

5. Exhibit 5: Copy of Department’s Disqualifying Determination, dated February 7, 2022;

6. Exhibit 6: Copy ol Appellant’s Request to file an Appeal, filed February 9, 2022:

7. Exhibit 7: Copy of the Notice of Hearing, issued on February 09, 2022;

8. Exhibit 8: Copies of Orders Continuing Hearing, issued on May 27, 2022, June 10, 2022,

July 15,2022, August 4. 2022, and September 1, 2022;
9. Exhibit 9: Copy of the PUA Benefit Rights Information Handbook;
10. Exhibit 10: Copy of Employer’s Workforce Reduction Notice, dated March 13, 2020;
I'1. Exhibit I'1: Copy of Employer’s Certification of Employment, dated March 03, 2021:
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12. Exhibit 12: Copy of Appellant’s Schedule/Timesheets, from February 14, 2021 to
March 13, 2021;
13. Exhibit 13: Copy of Department’s Case Note, dated February 7, 2022;
14. Exhibit 14: Copies of Appellant’s Immigration Documents:
a. Form 1-94, Parole, valid from October 29, 2019 to June 29, 2020;
b. Form [-797C, Receipt Notice, C11 category, dated January 14, 2020;
c. Employment Authorization Document (“EAD” Card), C11 category, valid from
January 14, 2020 to June 29, 2020;
d. Form I-797C, Receipt Notice, category C37, dated May 21, 2020; and
e. EAD Card, C37 category, valid from March 2, 2021 to March 2, 2026.
15. Exhibit 15: Copy of Department’s SAVE verification results, initiated January 12, 2022;
16. Exhibit 16: Copies of the Department’s Notice of Overpayment (dated May 11, 2022,
signed and agreed to by the Appellant on May 13, 2022), BPC Payment Plan Agreement
(signed by Appellant on May 13, 2022), and BPC Email Communication (dated
September 6, 2022); and
17. Exhibit 17: Copy of BPC’s Audit Summary.

For the reasons stated below, the Department’s Determination dated February 7, 2022 is

AFFIRMED. Appellant is not eligible for benefits from February 28, 2021 to September 4, 2021.
IL JURISDICTION

On March 27, 2020, the Coronavirus Aid Relief and Economic Security (“CARES”) Act of 2020
was signed into law creating new temporary federal programs for unemployment benefits called
Pandemic Unemployment Assistance (“PUA”)' and Federal Pandemic Unemployment Compensation
(“FPUC”).2 On December 27, 2020, the Continued Assistance for Unemployed Workers Act of 2020
(“Continued Assistance Act™) amended and created new provisions of said federal unemployment
insurance programs, which, among other things, extended the PUA and FPUC programs to March 13,
2021.3 On March 11, 2021, the American Rescue Plan Act of 2021 (“ARPA”) extended the programs
to September 6, 2021. The CNMI Department of Labor is charged with the responsibility in

administering the above-mentioned programs in the CNMI in accordance to applicable law.® The

! See Section 2102 of the CARES Act of 2020, Public Law 116-136.

2 See Section 2104 of the CARES Act of 2020, Public Law 116-136.

3 See Consolidated Appropriations Act, 2021, Division N, Title I1, Subtitled A (“Continued Assistance for Unemployed
Workers Act of 2020” or “Continued Assistance Act”).

4 Pursuant to Section 2102(h) of the CARES Act of 2020 (Pub. L. 116-136) and 20 CFR § 625.2(r)(1)(ii), the CNMI
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1 CNMI Department of Labor Administrative Hearing Office has been designated to preside over
5 appeals of agency decisions.
Upon review of the records, the appeal is timely filed. Accordingly, jurisdiction is established.
3 IIl. PROCEDURAL BACKGROUND & ISSUES
4 Appellant filed a claim for unemployment benefits under the PUA and FPUC programs. Upon
5 || review of Appellant’s application and supporting documents, the Department issued a Disqualifying
6 || Determination on February 7, 2022. On February 9, 2022, Appellant filed the present appeal and the
7 || matter was scheduled for a hearing. As stated in the Notice of Hearing, the issues on appeal are: (1)
g whether Appellant is eligible for PUA; and (2) whether an overpayment occurred and funds should
° be returned.
IV.  FINDINGS OF FACT
10 In consideration of the evidence provided and credibility of witness testimony, the undersigned
11 |lissues the following findings of fact:
12 1. Prior to the COVID-19 pandemic, Appellant was employed as a Food Assembler at LSG
13 Lufthansa Service Saipan, Inc. (“Employer™), located in Saipan International Airport, CNMI.?
14 As a Food Assembler, Appellant was paid $7.25 per hour.®
s 2. Due to the economic impact of the pandemic, Employer implemented cost-cutting measures
that affected Appellant’s employment. Specifically, effective March 13, 2020, Appellant’s
16
hours were reduced.’
17 3. On August 13, 2020, Appellant submitted an initial application® for unemployment assistance
18 under the PUA and FPUC programs administered by the Department. Subsequently,
19 Appellant submitted an application to reopen her claims on April 4, 2021.° In her initial
20 application and application to reopen,'® Appellant self-certified under penalty of perjury that:
21 a. Appellant is an Alien/Refugee Lawfully Admitted to U.S.;
2 b. Appellant’s employment was directly affected by COVID-19 when her place of
employment closed as a direct result of COVID-19 public health emergency; and
23
24
25 || Governor issued Executive Order No. 2020-09 declaring Hawaii Employment Security Law as the applicable state
law in the CNMI. Hawaii state law applies, to the extent it does not conflict with applicable federal law and guidance
26 || Exhibit 11.
$1d.
27 |7 Exhibits 10-11.
8 Exhibit 1.
28 ||° Exhibit 2.
914,
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c. Appellant’s employment was affected since March 16, 2020."

4. Appellant submitted weekly certifications to claim continued benefits from February 28, 2021
to March 13, 2021."

5. With respect to Appellant’s immigration status and employment authorization, Appellant
provided testimony and substantiating evidence to demonstrate that:

a. Priorto COVID-19 pandemic, from January 14, 2020 to June 29, 2020, Appellant had
parole status and her employment authorization was approved under C11 category
because she had a minor -aged U.S. citizen child."”

b. On orabout May 13. 2020, Appellant applied for the CNMI long-term resident status
(Form 1-955) and corresponding employment authorization under C37 category
(Form 1-765)."

¢. While Appellant’s Forms 1-955 and 1-765 were pending adjudication with USCIS,
Appellant’s parole status and EAD. C11 category, were automatically extended by
USCIS, through June 30.2021."

d. Appellant’s CNMI  long-term resident status and corresponding employment
authorization to work in the CNMI under an EAD, C37 category were approved, valid
from March 2, 2021 to March 2, 2026.'°

6. On January 12. 2022, the Department entered Appellant’s information into the Systematic
Alien Verification for Entitlements (SAVE) database maintained by USCIS, Verification
Division.'” This database is used to determine the immigration status of PUA applicants so
only those entitled to benefits receive them. The SAVE results confirmed that Appellant was
an EAD holder, C37 category, valid from March 2, 2021 to March 2, 2026. The results further
confirmed that Appellant’s employment authorization was previously approved under C1 1
category, valid from January 4. 2020 to June 29, 2020.

7. Appellant has no other documents or evidence to demonstrate that she is a qualified alien

during the relevant time period that she is claiming benefits.

" Exhibits 1-2.

12 Exhibits 3-4

13 See Exhibit 14,

W-rd

1% See USCIS Notice titled “USCIS Extends Transitional Prole for CNMI Long-Term Resident Status Applicants”,
dated December 30, 2020, available online at https://www.uscis.gov/news/alerts/uscis-extends-transitional-parole-
for-cnmi-long-term-resident-status-applicants-0 (last accessed on Sept. 9, 2022).

1614

17 See Exhibit 15.
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8. On February 7, 2022, the Department issued a Disqualifying Determination effective

(S

February 28, 2021 to September 4, 2021 because the Department found that Appellant’s
current status as CNMI long-term resident with EAD of C37 category, valid from
March 2, 2021 to March 2, 2026, is not included in the definition of qualified aliens.

9. On February 9, 2022, Appellant filed the present appeal and the matter was scheduled for an
Administrative Hearing.

. While the Appeal was pending, on May 11, 2022, BPC issued a Notice of Overpayment for
the total amount of $19.00 in federal unemployment benefits for weeks ending May 23, 2020,
September 19, 2020, October 3, 2020, October 10, 2020, October 24, 2020, October 31, 2020,
November 21, 2020, and December 5, 2020.'® Specifically, BPC found that Appellant did not

© N L A LN
=

factor in her night differential earnings for these weeks.

10 11. As stated in her Request to Appeal'® and discussed during the Administrative Hearing,
11 Appellant is appealing only the Department’s Disqualifying Determination. Appellant is
12 appealing the Determination because she believes that she is a qualified worker whose work
13 was affected by COVID-19 when her hours were reduced.’
14 12. As discussed during the Administrative Hearing, Appellant is not appealing the Notice of
5 Overpayment and she agrees as to the findings and as to the payment plan.!
13. BPC confirmed that as of September 6, 2022 Appellant has repaid the overpaid total amount
16 5 . . o
of $19.00.22 Therefore. there is no overpayment issue in this Appeal.

17 V.  CONCLUSIONS OF LAW
18 In consideration of the above-stated findings and applicable law, the undersigned issues the
19 || following conclusions of law:
20 1. Appellant is not a qualified alien.
21 PUA and FPUC are federal public benefits as defined by 8 USC §1611(c). As a condition of
- eligibility for any federal public benefit, the claimant must be a “qualified alien” at the time relevant

to the claim. 8 USC §1611(a). Pursuant to 8 USC §1641, the term “qualified alien” is:
2

3 1. An alien admitted for permanent residence under the Immigration and Nationality
24 Act (INA);
5 2. An alien granted asylum under § 208 of the INA;
5

26

18 ld
27 || Exhibit 6.

20 ld
28 (|2 1d

22 Id
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3. A refugee admitted to the US under § 207 of the INA;
4. An alien paroled into the US under § 212(d)(5) of the INA for at least one year;
5. Analien whose deportation is being withheld under § 243(h) of the INA ... or
whose removal is being withheld under § 241 (b)(3) of the INA;
6. An alien granted conditional entry pursuant to § 203 (a)(7) of the INA;
7. Analien who is a Cuban or Haitian entrant as defined in § 501(e) of the Refugee

Education Assistance Act of 1980; or
8. An alien who (or whose child or parent) has been battered or subject to extreme
cruelty in the U.S. and otherwise satisfies the requirements of § 431(c) of the Act.

Further, Section 265 of the Continued Assistance Act provides that a Commonwealth Only
Transitional Worker (CW-1) shall be considered a qualified alien for purposes of eligibility under the
PUA and FPUC programs. As provided in UIPL 16-20, change 4, page [-16, “CW-1 workers may
receive PUA and FPUC if they meet all PUA eligibility requirements beginning with claims filed after
December 27, 2020 (i.c., claim effective dates beginning on or after January 3, 2021).”

Here, the Department’s Determination disqualified Appellant from benefits from February 28,
2021 to September 4, 2021 because Appellant was a CNMI long-term resident with an EAD, C37
category during these claimed weeks, and as such Appellant is not considered a U.S. citizen, non-
citizen national, or qualified alien.” Based on the evidence and testimony provided, the undersigned
finds that the Department’s Determination is correct. Appellant is currently a CNMI long-term
resident with an EAD under category C37,%* which is valid from March 2, 2021 to March 2, 2026. As
a CNMI long-term resident with an EAD, category C37, Appellant does not qualify for unemployment
befits because her status and EAD do not correspond with any of the qualified alien definitions listed
under applicable law, as stated above.

VI.  DECISION
For the reasons stated above, it is ORDERED that:
1. The CNMI Department of Labor’s Disqualifying Determination, dated February 7, 2022, is
AFFIRMED; and
2. The Appellant is NOT ELIGIBLE to receive PUA benefits for the period of February 28,
2021 to September 4, 2021.

If a party is aggrieved by this Order and would like to contest the decision, he or she must submit

a written request to reopen the decision pursuant to Hawaii Admin. Rule § 12-5-93. The written

request should be supported by legal, factual, or evidentiary reasons to reopen the decision. The

23 Exhibit 5.
4 See Exhibit 14.
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written request must be submitted to the Administrative Hearing Office, either in person at Building
#1357, Mednilla Avenue, Capitol Hill, Saipan, CNMI or via email at hearing@dol.gov.mp.

In the event a request to reopen the decision is granted, the matter shall be scheduled for a
subsequent hearing. In the event a request to reopen the decision is denied, and if the Appellant still
disagrees with a subsequent decision, the Appellant may seek judicial review with the CNMI Superior
Court under the local Administrative Procedures Act. See | CMC § 9112. All forms, filings fees, and
filing deadlines for judicial review will be as established by the applicable law and court rule.

So ordered this 12th day of September, 2022.

/s/
CATHERINE J. CACHERO
Administrative Hearing Officer
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re Matter of: ) PUA Case No. 22-0199

)
Clare E. Moses, )
)

Appellant, )  ADMINISTRATIVE ORDER
)
v. )
)
CNMI Department of Labor, )
Division of Employment Services-PUA. )
)
Appellee. )
)

L. INTRODUCTION
This matter came before the undersigned for an Administrative Hearing on April 26, 2022 at

approximately 9:00 a.m. at the Administrative Hearing Office. Appellant Clare E. Moses
(“Appellant™) was present and self-represented. Appellee CNMI Department of Labor Division of
Employment Services—Pandemic Unemployment Assistance program (“Department™) was present
and represented by the Department’s Benefit Payment Control Unit (“BPC™) Coordinator Kimberly
Degracia. No other witnesses provided testimony at the hearing. The following were admitted into
evidence:

[. Exhibit I: Copy of the Appellant’s Application Snapshot, filed August 3, 2020;

2. Exhibit 2: Copy of the Appellant’'s Application Snapshot (reopen), filed
February 22, 2021;
Exhibit 3: Copies of Appellant’s Weekly Certifications, for August 2, 2020 to August 29,
2020, September 6. 2020 to September 12, 2020, September 20, 2020 to September 26.

2020, and November 29, 2020 to December 5, 2020

(98]

4. Exhibit 4: Copy of Benefit Rights Information Handbook:

5. Exhibit 5: Copy of Appellant’s U.S. passport, valid from February 26, 2019 to February
25, 2029;

6. Exhibit 6: Copy of Appellant’s Employment Certification, dated July 13, 2020:;

7. Exhibit 7: Copy of BPC’s Audit Sheet (first draft);

8. Exhibit 8: Copy of Department’s Initial Notice of Overpayment, dated January 21, 2021;
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9. Exhibit 9: Copy of BPC’s Audit Sheet (first draft) and Department’s BPC Audit Sheet
(amended and final);

10. Exhibit 10: Copy of Amended Notice of Overpayment, dated February 3, 2022 and signed
by Appellant on February 7, 2022 asking for Reconsideration;

1'1. Exhibit 11: Copy of Amended Notice of Overpayment, dated February 8, 2022;

12. Exhibit 12: Copy of Appellant’s Request to file an Appeal, including supporting
documents, filed via e-mail on February 24, 2022;

13. Exhibit 13: Copy of the Notice of Hearing, issued on February 25, 2022;

14. Exhibit 14: Copy of the Second Notice of Hearing, issued on March 4, 2022;

15. Exhibit 15: Copies of Department’s Email Communications with Appellant, dated
January 21, 2022 to February 17, 2022.

16. Exhibit 16: Copy of Appellant’s Paystub from Employer for the following pay period:
December 1, 2020 to December 14, 2020; and

17. Exhibit 17: Copy of Appellant’s three Paystubs from CNMI Treasurer/CNMI
Government: (i) pay period of August 2-15, 2020; (ii) pay period of August 16-29, 2020;
and (iii) check dated August 21, 2020 (no pay period noted).

For the reasons stated below, the Department’s Amended Notice of Overpayment, dated
February 8, 2022 is AFFIRMED. Appellant is not eligible for benefits for weeks ending
August 8, 2020, August 22, 2020, August 29, 2020 and December 5, 2020. Appellant is overpaid in
the amount of $519.00.

IL JURISDICTION

On March 27, 2020, the Coronavirus Aid Relief and Economic Security (“CARES”) Act of 2020
was signed into law creating new temporary federal programs for unemployment benefits called
Pandemic Unemployment Assistance (“PUA”)' and Federal Pandemic Unemployment Compensation
(“FPUC™).2 On December 27, 2020, the Continued Assistance for Unemployed Workers Act of 2020
(“Continued Assistance Act™) amended and created new provisions of said federal unemployment
insurance programs, which, among other things, extended the PUA and FPUC programs to March 13,

2021.2 On March 11, 2021, the American Rescue Plan Act of 2021 (“ARPA”) extended the programs

! See Section 2102 of the CARES Act of 2020, Public Law 116-136.
2 See Section 2104 of the CARES Act of 2020, Public Law 116-136.
3 See Consolidated Appropriations Act, 2021, Division N, Title I, Subtitled A (“Continued Assistance for
Unemployed Workers Act of 2020” or “Continued Assistance Act”).
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1 ||to September 6, 2021. The CNMI Department of Labor is charged with the responsibility in
2 || administering the above-mentioned programs in the CNMI in accordance to applicable law.* The
3 || CNMI Department of Labor Administrative Hearing Office has been designated to preside over
4 |l appeals of agency decisions.
5 Upon review of the records, the appeal is not timely filed. Accordingly, jurisdiction is not
6 || established.
7 III. PROCEDURAL BACKGROUND & ISSUES
Appellant filed a claim for unemployment benefits under the PUA and FPUC programs. On
8 January 21, 2021, the Department issued an Initial Notice of Overpayment. On February 3, 2022,
? upon review of Appellant’s application and supporting documents, the Department issued an
10 {| Amended Notice of Overpayment. On February 7, 2022, Appellant requested reconsideration.
11 |} Subsequently, upon Appellant’s request for reconsideration, on February 8, 2022, the Department
12 || issued an Amended Notice of Overpayment. On February 24, 2022, Appellant filed the present appeal
13 of the Amended Notice of Overpayment via e-mail. On February 25, 2022, the appeal was received
14 and the appeal was scheduled for a hearing.
As stated in the Notice of Hearing and discussed during the Administrative Hearing, the issues on
15 appeal are: (1) whether the appeal is timely filed; (2) whether Appellant is eligible for PUA; and (3)
16 whether an overpayment occurred and funds should be returned.
17 IV.  FINDINGS OF FACT
18 In consideration of the evidence provided and credibility of witness testimony, the undersigned
19 || issues the following findings of fact:
20 1. Prior to the COVID-19 pandemic, Appellant was employed as Station Manager for Pacific
a1 Airport Services Inc. (“Employer”), located in Saipan, CNMI.? As Station Manager, Appellant
was paid $1,200.00 biweekly.® Due to the economic impact of the pandemic, Employer
22 implemented cost-cutting measures that affected Appellant’s employment. Specifically,
23 effective July 14, 2020, Appellant’s hours were reduced from 40 hours per week to 20 hours
24 per week, and her salary was reduced to $600.00 biweekly.
25
26 ||* Pursuant to Section 2102(h) of the CARES Act of 2020 (Pub. L. 116-136) and 20 CFR § 625.2(r)(1)(ii), the CNMI
Govemor issued Executive Order No. 2020-09 declaring Hawaii Employment Security Law as the applicable state
27 ||1aw in. t!w CNMI. Hawaii state law applies, to the extent it does not conflict with applicable federal law and guidance
28 Z E;(hlblt 6.
1d.
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1 2. On August 3, 2020, Appellant submitted an application® for unemployment assistance under
the PUA and FPUC programs. In her initial application,” Appellant self-certified under penalty
2 of perjury that: (a) Appellant’s employment was directly affected by COVID-19 when her
3 primary full-time salary and hours were reduced to part-time status; and (b) Appellant’s
4 employment was affected since August 2, 2020.
5 3. Appellant found a second employment, as an Enumerator for CNMI 2020 Census Office
6 (“CNMI Census™), from January 1, 2020 to July 31, 2020. On August 1, 2020, Appellant
7 helped CNMI Census with a clean-up of the Tanapag Youth Center, Saipan. Appellant’s
g employment with CNMI Census ended when her assignments were completed. Appellant’s
last pay check from the CNMI Census for bonus pay was dated September 21, 2020.'°
? 4. Appellant submitted weekly certifications to claim continued benefits for August 2, 2020 to
10 August 29, 2020, September 6, 2020 to September 12, 2020, September 20, 2020 to
11 September 26, 2020, and November 29, 2020 to December 5, 2020."" In each of these weekly
12 certifications,'? Appellant self-certified that: (a) her employment was still affected by COVID-
13 19 because her hours and salary were reduced by Employer; (b) she is able and available for
14 work during the claimed week; and (c) she earned wages during the claimed weeks.
15 5. Appellant’s reported earnings on her weekly certifications were inaccurate. Based on
Appellant’s paystubs and Department’s audit,'> Appellant earned the following wages during
16 the following relevant pay periods:
17 Week Ending Appellant’s Appellant’s Actual
18 Reported Earning Earning
19 August 8, 2020 $300.00 $334.34
August 15, 2020 $351.51 $334.34
20 August 22, 2020 $300.00 $2,532.10
21 August 29, 2020 $300.00 $2,532.10
22 September 12, 2020 $4,764.20 $590.70
23 September 26, 2020 $590.70 $300.00
24 December 5, 2020 $0.00 $300.00
25
26 ||* Exhibit 1.
1d.
27 || ' Exhibit 17.
28 :; ;thibit 3.
B See Exhibits 3; 9; 16-17.
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Based on Appellant’s application and weekly certifications, the Department processed
Appellant’s claim for payment. As demonstrated by the Department’s internal audit,'* the
following payments for the above-claimed weeks were made to Appellant by direct deposit:

For week ending August 8, 2020, Appellant received $195.00;

ISEE

For week ending August 15, 2020, Appellant received $143.00;
For week ending August 22, 2020, Appellant received $175.00;
For week ending August 29, 2020, Appellant received $175.00;

o o

e. For week ending September 12, 2020, Appellant did not receive any payout;

f. For week ending September 26, 2020 Appellant did not receive any payout; and

g. For week ending December 5, 2020, Appellant received $310.00.
On February 3, 2022, BPC issued an Amended Notice of Overpayment for the total amount
of $519.00 in PUA benefits for weeks ending August 8, 2020, August 22, 2020, August 29,
2020, and December 5, 2020.'> The stated reasons for overpayment were: (1) Appellant
misfiled her claims for weeks ending August 8, 2020 and December 5, 2020; and (2) Appellant
exceeded her customary wages for weeks ending August 22, 2020 and August 29, 2020.'
On February 7, 2022, Appellant requested reconsideration of the Amended Notice of
Overpayment.'’
On February 8, 2022, after a review of Appellant’s Request for Reconsideration, the
Department’s BPC issued an Amended Notice of Overpayment in which the Department
affirmed the overpayment for the same weeks, the same total amount of $519.00 in PUA
benefits, and for the same reasons.'®
On that same day, February 8, 2022, Appellant emailed the Coordinator seeking clarification
and reconsideration of the Amended Notice of Overpayment. Appellant continued to
communicate with the Coordinator by email until February 17, 2022, but she did not file a
Request for Reconsideration or Request for Appeal form during that time.'”
Although the Amended Notices of Overpayment, Initial Notice of Overpayment, and other

available materials included appeal instructions and a 10-day deadline to file,”® Appellant did

COMMON

4 Exhibit 9.
15 Exhibit 8.
16 Id
17 Exhibit 10.
18 Id
19 Exhibit 15.

2 See Exhibit 10,
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not correctly file her Appeal until she emailed the Request to Appeal form to the
Administrative Hearing Office at 5:56 p.m., on February 24, 2022.2' Specifically, the
Amended Notice of Overpayment provided that Appellant had ten (10) calendar days to file
an appeal, which is February 18, 20222

12. On February 25, 2022, upon receiving the Request for Appeal, the Administrative Hearing

Office scheduled the matter for an Administrative Hearing.2>
13. As stated in her Request to Appeal form? and discussed during the hearing, Appellant is
appealing the overpayment for only the weeks ending August 22, 2020 and August 29, 2020.

V. CONCLUSIONS OF LAW

In consideration of the above-stated findings and applicable law, the undersigned issues the
following conclusions of law:

1. Appellant’s appeal is not timely filed.

Generally, an appeal should be filed within ten days after the Notice of Determination was issued
or served to the claimant. However, the Department may extend the period to thirty days by a showing
of good cause.”” Good cause means: (1) illness or disability; (2) keeping an appointment for a job
interview; (3) attending a funeral of a family member; and (4) any other reason which would prevent
a reasonable person from complying as directed.?®

Here, the Department issued the Amended Notice of Overpayment on February 8, 2022, after the
Department reviewed Appellant’s Request for Reconsideration. On the same day, Appellant emailed
the PUA Coordinator asking her to reconsider.”” Subsequently, from February 8, 2022 to
February 17, 2022, Appellant continued to communicate with the Department regarding the Amended
Notice of Overpayment, but she did not file a Request to Appeal form during this time. Although the
Amended Notice of Overpayment, Initial Notice of Overpayment, Benefit Rights Information
Handbook, and other available materials included appeal instructions and a 10-day deadline to file an
Appeal, Appellant submitted her application via e-mail on February 24, 2022 at 5:56 p.m. Since the
Administrative Hearing Office was closed until the following day, Appellant’s Appeal was stamped

received on the following business day, February 25, 2022. The Amended Notice of Overpayment

21 Exhibit 12.

22 Ia'.

B Exhibit 13.

2 Exhibit 12.

5 HI. Rev. Statute § 383-38(a).
26 HAR § 12-5-81j).

27 Exhibit 15.
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stated that an appeal must be submitted to the Administrative Hearing Office or postmarked “within
ten (10) calendar days after the determination or redetermination was mailed to the Appellant.”
Accordingly, Appellant had to file her Appeal by February 18, 2022. When asked why she filed the
Appeal late, Appellant’s only explanation was that she communicated with the Coordinator asking
for reconsideration because she did not understand that the Amended Notice of Overpayment was
final. While the undersigned recognizes that Appellant asked in her email for the Department asking
for clarification and further reconsideration,”® Appellant failed to follow the instructions on submitting
Request to Appeal form by the deadline, using the correct form, and this is not reason for which good
cause extension may be granted because it is not a cause for which a reasonable person would have
been prevented from complying as instructed.

Accordingly, based on the evidence presented and applicable law, this appeal is untimely.
Moreover, because the appeal is untimely, the Administrative Hearing Office does not have
jurisdiction to review the Amended Notice of Overpayment and the latter issues on Appeal are moot.

V1.  DECISION

For the reasons stated above, it is ORDERED that:
1. The CNMI Department of Labor’s Amended Notice of Overpayment, dated February 8, 2022,
is AFFIRMED:
2. Appellant was overpaid in the total amount of $519.00 and she is not entitled to a waiver for
repayment; and
3. Appellant is ORDERED to report to the Department’s Benefit Payment Control Unit to
discuss options for repayment and/or offsetting the overpayment, in accordance with the
applicable rules and law.
If a party is aggrieved by this Order and would like to contest the decision, he or she must submit
a written request to reopen the decision pursuant to Hawaii Admin. Rule § 12-5-93. The written
request should be supported by legal, factual, or evidentiary reasons to reopen the decision. The
written request must be submitted to the Administrative Hearing Office, either in person at Building
#1357, Mednilla Avenue, Capitol Hill, Saipan, CNMI or via email at hearing@dol.gov.mp.
In the event a request to reopen the decision is granted, the matter shall be scheduled for a
subsequent hearing. In the event a request to reopen the decision is denied, and if the Appellant still

disagrees with a subsequent decision, the Appellant may seek judicial review with the CNMI Superior

28 See Exhibit 15.
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Court under the local Administrative Procedures Ac within 30 days. See 1 CMC § 9112. All forms,

—t

filings fees, and filing deadlines for judicial review will be as established by the applicable law and
court rule.

So ordered this 8th day of September, 2022.

/s/
CATHERINE J. CACHERO
Administrative Hearing Officer
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re Matter of: )  PUA Case No. 22-0200

)
Thomas Sablan Demapan )
)

Appellant. )  ADMINISTRATIVE ORDER
)
V. )
)
CNMI Department of Labor, )
Division of Employment Services-PUA, )
)
Appellee. )
)

L INTRODUCTION
This matter came before the undersigned for an Administrative Hearing on June 30, 2022 at
approximately 9:00 a.m. at the Administrative Hearing Office, Saipan. Appellant Thomas Sablan
Demapan (“Appellant™) was present and self-represented. Appellee CNMI Department of Labor
Division of Employment Services — Pandemic Unemployment Assistance program (“Department™)
was present and represented by PUA Coordinator Esco Francene Kileleman. The following
documents were admitted into evidence:
1. Exhibit 1: Copy of Appellant’s Application Snapshot, filed October 1, 2020;
2. Exhibit 2: Copy of Appellant’s Application Snapshot (reopen), filed February 16, 2021;
3. Exhibit 3: Copies of Appellant’s Weekly Certifications for August 1. 2021 to September
4,2021:
4. Exhibit 4: Copy of Department’s Disqualifying Determination, dated January 28, 2022;
5. Exhibit 5: Copy of Appellant’s Reconsideration Request, submitted January 31, 2022;
6. Exhibit 6: Copy of Department’s Disqualifying Determination (Redetermination), dated
February 22. 2022:
7. Exhibit 7: Copy of Appellant’s Request to file an Appeal, filed March 4, 2022
8. Exhibit 8: Copy of the Notice of Hearing, issued on March 4, 2022;
9. Exhibit 9: Copy of Email Communication from Department’s Benefit Payment Control

Unit, dated June 17, 2022;
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10. Exhibit 10: Copy of Appellant’s Record of Contacts Made for Work for the period of
August 1, 2021 to August 28, 2021;

1'1. Exhibit 11: Copy of Appellant’s Work Search History for the period of August 7, 2021 to
September 4, 2021;

12. Exhibit 12: Copies of Department’s Press Release (FAQ: PUA Work Search Requirement
and newspaper articles (Marianas Variety and Saipan Tribune), posted July 22,2021; and

13. Exhibit 13: Copies of Department’s Case Notes, dated January 28, 2022 and
February 22, 2022.

For the reasons stated below, the Department’s Determination dated February 22, 2022 is
REVERSED IN PART. Claimant is eligible for benefits from August 1, 2021 to August 28, 2021.
However, Appellant remains ineligible for benefits from August 29, 2021 to September 4, 2021.

IL. JURISDICTION
On March 27, 2020, the Coronavirus Aid Relief and Economic Security (“CARES”) Act of 2020

was signed into law creating new temporary federal programs for unemployment benefits called

Pandemic Unemployment Assistance (“PUA™)' and Federal Pandemic Unemployment Compensation
(“FPUC”).2 On December 27, 2020, the Continued Assistance for Unemployed Workers Act of 2020
(“Continued Assistance Act”) amended and created new provisions of said federal unemployment
insurance programs, which, among other things, extended the PUA and FPUC programs to March 13,
2021.2 On March 11, 2021, the American Rescue Plan Act of 2021 (“ARPA”) extended the programs
to September 6, 2021. The CNMI Department of Labor is charged with the responsibility in
administering the above-mentioned programs in the CNMI in accordance to applicable law.* The
CNMI Department of Labor Administrative Hearing Office has been designated to preside over
appeals of agency decisions.

Upon review of the records, the appeal is timely filed. Accordingly, jurisdiction is established.

III. PROCEDURAL BACKGROUND & ISSUES
Appellant filed a claim for unemployment benefits under the PUA and FPUC programs. Upon

review of Appellant’s application and supporting documents, the Department issued a Disqualifying

I See Section 2102 of the CARES Act of 2020, Public Law 116-136.

2 See Section 2104 of the CARES Act of 2020, Public Law 116-136.

3 See Consolidated Appropriations Act, 2021, Division N, Title 11, Subtitled A (“Continued Assistance for
Unemployed Workers Act of 2020 or “Continued Assistance Act”).

4 Pursuant to Section 2102(h) of the CARES Act of 2020 (Pub. L. 116-136) and 20 CFR § 625.2(r)(1)(ii), the CNMI
Governor issued Executive Order No. 2020-09 declaring Hawaii Employment Security Law as the applicable state
law in the CNMI. Hawaii state law applies, to the extent it does not conflict with applicable federal law and guidance
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1 Determination on February 22, 2022. On March 4, 2022, Appellant filed the present appeal and the
5 matter was scheduled for an Administrative Hearing. As stated in the Notice of Hearing, the issues on
appeal are: (1) whether Appellant is eligible for PUA; and (2) whether an overpayment occurred and
3 funds should be returned.
4
IV.  FINDINGS OF FACT
> In consideration of the evidence provided and credibility of witness testimony, the undersigned
6 ||issues the following findings of fact:
7 1. Prior to the COVID-19 pandemic, Appellant, a U.S. citizen, was self-employed as a laborer
8 and/or landscaper.’ Appellant owned X&T Landscaping Company (the “Company”), located
9 in Saipan, and he provided landscaping services.®
10 2. It is uncontested that, Appellant’s Company had fewer clients and business opportunities
. which affected Appellant’s business income and employment because of the economic impact
of the COVID-19 pandemic.
12 3. On or around October 1, 2020, Appellant submitted an application for unemployment
13 assistance under the PUA and FPUC programs administered by the Department.” In his initial
14 application, Appellant self-certified under penalty of perjury that: (a) Appellant’s employment
15 was directly affected by COVID-19 when his place of employment was closed as a direct
16 result of the COVID-19 public health emergency; and (b) Appellant’s employment was
17 affected since October 1,2020.%
4. Subsequently, on February 16, 2021, Appellant submitted an application to reopen’ and he
18
submitted weekly certifications'® to claim continued benefits from August 1, 2021 to
19 September 4, 2021. In each weekly certification, Appellant reported that: (a) he is self-
20 employed and experienced a significant reduction of services because of the COVID-19
21 public health emergency; (b) he is able and available for work during the claimed week; (c)
22 and (c) he earned zero income during the claimed week."
23 5. The answers provided in Appellant’s applications and weekly certifications were submitted
24
25
5 See Exhibits 1-2.
26 ||¢1d
7 Exhibit 1.
27 |(|® 1.
? See Exhibit 2.
28 || 10 See Exhibit 3.
11 Id
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under penalty of perjury.'? It is Appellant’s responsibility to provide true, accurate, and
complete answers."> Moreover, it is Appellant’s responsibility to be informed about the
program by reading the PUA Benefit Rights Information Handbook and other official written
material regarding PUA.'

6. The Department provided Appellant and the general public with information and instructions
on the requirement for work search contacts, including keeping accurate records of the work
search contacts for the weeks claimed, through press releases and newspaper articles.'”

7. Appellant submitted to the Department a Record of Contacts Made for Work for the weeks of
August 1, 2021 to August 28, 2021(“Record of Contacts™) and Work Search History for
August 7, 2021 to September 4, 2021 (“Work Search History).'¢

a. From August 1-28, 2021, Appellant went in-person to businesses, either by car or by
walking, and he enquired with each potential employer if there was a job opening for
which he might be qualified."” In instances where he was told that there was a job
opening, Appellant submitted a job application with the potential employer.'® Where
there was no job opening, the potential employer did not give a job application and/or
Appellant did not submit an application.'”

b. Appellant did not log any work search contact or activity from August 29, 2021 to
September 4, 2021.%°

8. PUA Coordinator Esco Francene Kileleman contacted each of the businesses listed on
Appellant’s Record of Contact and Work Search History.?' Ms. Kileleman confirmed that
Appellant went in-person to the businesses listed in his Record of Contacts and Work Search
History, Appellant spoke with each potential employer, and Appellant conducted the activities
Appellant listed in Appellant’s Record of Contacts and Work Search History.?

9. Based on the answers on Appellant’s applications, weekly certifications, and supporting

documents including Record of Contacts and Work Search History, Appellant’s claim was

12 See Exhibits 1-3.
34

14 1ld

15 Exhibit 12.

16 Exhibits 10-11.
17 Id

18 Id

I9[d

20 Id

21 Id. (PUA Coordinator/Adjudicator handwritten notes).
22 ld.
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reviewed and on January 28, 2022, the Department issued a Disqualifying Determination,
effective from August 1, 2021 to September 4, 2021.* The Department disqualified Appellant
because it found that Appellant failed to meet the minimum job search requirement.?*

10. On January 31, 2022, Appeliant submitted a Reconsideration Letter.2’

I1.On February 22, 2022, the Department issued a Disqualifying Determination
(“Redetermination™), effective for the period of August 1, 2021 to September 4, 2021, and
still finding that Appellant is ineligible to receive PUA and FPUC benefits for this period
because Appellant failed to meet the minimum job search requirement.?

12. On March 4, 2022, Appellant filed the present appeal of the Redetermination.?” As stated in
his Request to Appeal and as discussed during the Administrative Hearing, Appellant is
appealing because he conducted the work search contacts required for the claimed weeks.?®

13. On March 4, 2022, Appellant’s Appeal was scheduled for an Administrative Hearing.?’ While
the appeal was pending, the Department’s Benefit Payment Control Unit confirmed there was
no overpayment issue in this matter because Appellant did not receive any unemployment

benefits for the claim period of August 1, 2021 to September 4, 2021.%°

V. CONCLUSIONS OF LAW

In consideration of the above-stated findings and applicable law, the undersigned issues the
following conclusions of law:

1. Appellant is able and available to work in the CNMI from August 1, 2021 to August 28,

2021 because Appellant conducted the work search requirement.

In accordance with the CARES Act, an individual must be able and available to work in the CNMI
during the week that benefits are claimed. “An individual shall be deemed able and available for work
... if the individual is able and available for suitable work during the customary work week of the
individual's customary occupation which falls within the week for which a claim is filed.”*' “An

individual shall be deemed able to work if the individual has the physical and mental ability to perform

2 Exhibit 4; see also Exhibit 13.
2 See Exhibits 4; 13.

25 See Exhibits 5-6.

2 Exhibit 6; see also Exhibit 13.
27 Exhibit 7.

28 Id

22 Exhibit 8.

30 Exhibit 9.

3 HAR § 12-5-35(a)
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I the usual duties of the individual’s customary occupation or other work for which is the individual is
5 reasonably fitted by training and experience.”? “An individual shall be deemed available for work
only if the individual is ready and willing to accept employment for which the individual is reasonably
3 fitted by training and experience. The individual must intend and wish to work, and there must be no
4 || undue restrictions either self-imposed or created by force of circumstances which prevent the
5 ||individual from accepting employment.”
6 Effective June 13, 2021, Hawaii reinstated the work search requirement for all PUA claimants.
7 Because the CNMI follows Hawaii state law with respect to unemployment benefits, CNMI claimants
g must “make a minimum of three work search contacts each week, unless** otherwise provided” to
9 demonstrate availability.’> With respect to work search contacts, “the [claimant] shall maintain a
record of all work search contacts and may be required to submit such records upon request by the
10 Department.”® Activities that are considered “work search contacts” include: (1) registering for work
11 || at the Department, other employment agency, or work placement program; (2) applying for work,
12 || submitting resumes, or interviewing with potential employers; (3) attending job fairs, seminars, or
13 || other workshops; (4) using other employment resources to identify potential job openings; or (5)
14 conducting other work search activities that other individuals in the same or similar occupation would
5 engage in. Ultimately, a claimant who fails to make a minimum of three work search contacts each
week is not available for work and may be held ineligible for benefits.>’
16 . .
Here, as testified to by the witnesses and demonstrated by Appellant’s Record of Contacts and
17 || work Search History,*® Appellant in fact conducted the required three work search contacts for the
18 || period of August 1-28, 2021, but Appellant failed to make the minimum of three work search contacts
19 || for the final week of August 29, 2021 to September 4, 2021.
20 For the period of August 1-28, 2021, Appellant went in-person to various businesses, either by
21 ||caror by walking, and he asked whether there were any job opening for which he may be qualified.
2 Where there was a job opening, Appellant submitted a job application with the potential employer.*’
In instances where there was no job opening, Appellant was not required to submit an application or
23
24
32 HAR § 12-5-35(a)(1) (emphasis added).
25 || HAR § 12-5-35(a)(2) and (b) (emphasis added).
3 See HAR §12-5-35(c)(4).
26 || HAR §12-5-35(c)(1).
36 HAR §12-5-35(c)(2).
27 [|3” HAR §12-5-35(c)(5).
38 Exhibits 10-11.
28 |14
40 Id

COMMOIﬂWEALTH REGISTER VOLUME 44 NUMBER09 SEPTEMBER 28,2022  PAGE 049074




Administrative Order
PUA-22-0200
Page 7 of 8
| ||resume with the potential employer because the potential employer did not give him a job application
5 and/or accept his application. A PUA Coordinator contacted the potential employers listed on
Appellant’s Record of Contacts and Work Search History, and she confirmed the information
3 provided by the Appellant.*! Appellant’s conduct is sufficient as conducting other work search
4 || activities that other individuals in the same or similar occupation would engage in.
5 For the remaining week of disqualification, August 29, 2021 to September 4, 2021, Appellant’s
6 || Record of Contacts and Work Search History did not include any activities for that claimed week. In
7 addition, when asked during the Administrative Hearing, Appellant could not recall exactly what he
g did to conduct any work search contacts for that week. For example, Appellant was asked and could
not name any businesses that he visited, called, or contacted and those potential employers that he
? might have applied for work. The undersigned finds that the Department demonstrated that Appellant
10 was provided with information and instructions on the requirement for work search contacts, including
11 keeping accurate records of the work search contacts for the weeks claimed.*? It is Appellant’s
12 || responsibility to provide true, accurate, and complete answers in his applications and weekly
13 || certifications, including in his Record of Contacts and Work Search History.> Moreover, it is
14 Appellant’s responsibility to be informed about the program by reading the PUA Benefit Rights
s Information Handbook and other official written material regarding PUA, including press releases
and newspaper articles regarding the work search requirements.** Ultimately, based on the evidence
16 and testimony available, the undersigned finds that Appellant failed to make a minimum of three work
171 search contacts for the week of August 29, 2021 to September 4, 2021.
18 Based on applicable law and available evidence, the undersigned finds that Appellant is able and
19 ||available to work for the period of August 1, 2021 to August 28, 2021 because he conducted the
20 ||required three work search contacts for these claimed weeks. Accordingly, Appellant is eligible for
21 PUA and FPUC benefits for the period of August 1, 2021 to August 28, 2021.
22 VI.  DECISION
23 For the reasons stated above, it is ORDERED that:
24 1. The CNMI Department of Labor’s Disqualifying Determination, dated February 22, 2022, is
25 REVERSED IN PART;
26
27 || %' See id. (hand written notes of PUA Coordinator/Adjudicator).
-8 :;' i;fhibit 12.
“1d
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2. The Appellant is ELIGIBLE to receive unemployment benefits for the period of
August 1, 2021 to August 28, 2021;

3. However, Appellant is NOT ELIGIBLE to receive unemployment benefits from
August 29, 2021 to September 4, 2021.

If a party is aggrieved by this Order and would like to contest the decision, he or she must submit
a written request to reopen the decision pursuant to Hawaii Admin. Rule § 12-5-93. The written
request should be supported by legal, factual, or evidentiary reasons to reopen the decision. The
written request must be submitted to the Administrative Hearing Office, either in person at Building
#1357, Mednilla Avenue, Capitol Hill, Saipan, CNMI or via email at hearing@dol.gov.mp.

In the event a request to reopen the decision is granted, the matter shall be scheduled for a
subsequent hearing. In the event a request to reopen the decision is denied, and if the Appellant still
disagrees with a subsequent decision, the Appellant may seek judicial review with the CNMI Superior
Court under the local Administrative Procedures Act within 30 days. See 1 CMC § 9112. All forms,
filings fees, and filing deadlines for judicial review will be as established by the applicable law and
court rule.

So ordered this 1st day of September, 2022.

/s/

CATHERINE J. CACHERO
Administrative Hearing Officer
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re Matter of: )  PUA Case No. 22-0217
)
Neinarin Siech, )
)
Appellant, ) ADMINISTRATIVE ORDER GRANTING
) PARTIES’ REQUEST FOR DISMISSAL
V. )
)
CNMI Department of Labor, )
Division of Employment Services-PUA. )
)
Appellee. )
)

Pursuant to Appellant’s Request to Appeal. this matter was scheduled for an
Administrative Hearing for October 13, 2022 at 9:00 a.m. On August 11, 2022, Appellant filed a
written request to withdraw her appeal, stating that she would like to withdraw her appeal and
pay off the overpayment. Subsequently, on September 8, 2022, the Department filed a Motion to
Dismiss stating that the parties have resolved the issues on appeal, and that upon further
discussion with the Appellant, the Appellant has agreed to the Notice of Overpayment, dated June
24, 2022. The Department included the Notice of Overpayment and Payment Plan Agreement
that Appellant signed on August 26, 2022. On September 12, 2022, Appellant confirmed in
writing that she agreed with the Department’s Motion to Dismiss.

In consideration of above. the undersigned finds that this matter is not ripe for an appeal
and dismissal is appropriate. Accordingly, this appeal is hereby DISMISSED and the
Administrative Hearing scheduled for October 13, 2022 at 9:00 a.m. is VACATED. In the event
that the Appellant disagrees with a subsequent determination or notice, Appellant may file a new
appeal.

So ordered this 12th day of September, 2022.

/s/
Catherine J. Cachero
Administrative Hearing Officer
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Administrative Order
LC-22-001(T)
Page 1 of 1
COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re the Matter of: ) Labor Case No. 22-001(T)
)
Joelie D. San Nicolas, )
)
Complainant, ) ORDER OF DISMISSAL
)
V. )
)
Tinian Fuel Services, Inc., )
)
Respondent. )
)

This matter came for a Status Conference on September 8, 2022 at 9:00 a.m. at the
Administrative Hearing Office in Saipan. Due to the ongoing COVID-19 public health emergency,
the hearing was held online. Complainant Joelic D. San Nicolas(“Complainant™) was present and self-
represented. Respondent Tinian Fuel Services, Inc. (“Respondent”) was present and represented by
Sales Manager Julianita Quimson and Attorney Joe W. McDoulett. Enforcement was also present and
represented by Ramona P. Cabrera — Viches.

Pursuant to NMIAC § 80-20.1-485 (b), “[a] complaint may be dismissed upon its
abandonment or settlement by the parties.” During the Status Conference, Complainant indicated that
she wanted to voluntarily dismiss the above-captioned case. On September 12, 2022, Complainant
filed a written request to voluntarily dismiss her complaint. Respondent did not contest or object to
dismissal.

Accordingly, pursuant to NMIAC § 80-20.1-485(b), this matter is hereby DISMISSED. Any
person or party aggrieved by this Order may appeal by filing the Notice of Appeal form and filing fee

with the Administrative Hearing Office within fifteen (15) days from the date of this Order.'

So ordered this 12th day of September, 2022.

/s/
JACQUELINE A. NICOLAS
Administrative Hearing Officer

! The Notice of Appeal Form is available online at www.marianaslabor.net or hard copies are available at the]
Administrative Hearing Office. The aggrieved person or party must file the completed form at the Administrative
Hearing Office, with the applicable filing fce.
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Administrative Order
LC-22-002
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS

DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re the Matter of: Labor Case No. 22-002
Vincent R. Agulto,

Complainant, ORDER OF DISMISSAL
V.

Pacific Rainbow CNMI. Inc..

Respondent.

e e et e e e e e e e e e

This matter came for an Order to Show Cause Hearing on September 8, 2022 at 10:00
am. at the Administrative Hearing Office. Due to the ongoing COVID-19 public health
emergency, the hearing was held online. Complainant Vincent R. Agulto (“*Complainant™) was
present and self-represented. Respondent Pacific Rainbow CNMI, Inc. was present and
represented by Director of Sales and Marketing Ken Limtiaco, Comptroller Cynthia Padilla and
Attorney Stephen Nutting. The Department’s Enforcement, Compliance, and Monitoring Section
(“Enforcement™) was also present and represented by Investigator Peter San Nicolas.

Pursuant to 3 CMC § 4947(a). “the hearing officer may, after notice and an opportunity
to be heard is provided to the parties. dismiss sua sponte a complaint that the hearing officer finds
to be without merit.” Pursuant to NMIAC § 80-20.2-130(¢), dismissal is warranted on the
following grounds: (1) lack of jurisdiction over the subject matter; (2) lack of jurisdiction over
the person; (3) insufficiency of process: (4) insufficiency of service of process; and (5) failure to
state a claim upon which relief can be granted. See also NMIAC § 80-20.10485(b).

Here, Complainant alleges a violation of discrimination and harassment at the workplace.
However, upon referral to Enforcement for further investigation, Enforcement filed a written
determination recommending dismissal based on a lack of jurisdiction and no applicable CNMI
labor law and regulation. Accordingly, the matter was scheduled for an Order to Show Cause

Hearing to determine whether dismissal was appropriate. During the Order to Show Cause
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Administrative Order
LC-22-0602
Page 2 of 2

Hearing, both parties stated they received Enforcement’s written determination. Further, the
parties indicated that they had no objection to dismissal.

Based on a review of the filings and applicable law, the undersigned finds that dismissal
is appropriate. Accordingly, pursuant to 3 CMC § 4947, this matter is hereby DISMISSED. Any
person or party aggrieved by this Order may appeal by filing the Notice of Appeal form and filing
fee with the Administrative Hearing Office within fifteen (15) days from the date of this Order.'

So ordered this 9th day of September, 2022.

/s/
JACQUELINE A. NICOLAS
Administrative Hearing Officer

! The Notice of Appeal Form is available online at www.marianaslabor.net or hard copies are available at the
Administrative Hearing Office. The aggrieved person or party must file the completed form at the Administrative
Hearing Office, with the applicable filing fee.
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