
















































































































































































































































































































































































TITLE 25: COMMONWEALTH CASINO COMMISSION REGULATIONS

1) Ask for the name and any available identification of the potential problem
gambler from the applicant;

2) Inform the applicant that the casino licensee will, within 30 days-efnetification
from—the-CCC, compare the behavior of the patron to the casino licensee’s problem
gaming policies, and approach the patron if their gaming history indicates actual or
potential harm arising from gambling;

3) Inform the applicant that the casino licensee will mail problem gambling
information to the patron if the patron’s mailing address is known;

“4) Provide the applicant with problem gambling information and details of how to
obtain support to the patron for problem gambling;

5 Inform the applicant that neither the €E€E€-Executive Director nor the casino
licensee will provide the applicant with any personal information of the patron which
comes to the attention of the CCC-Executive Director or the casino licensee.

(6) The Executive Director may promulgate any needed form or procedure to
implement this regulation. The forms shall, at a minimum, ensure that the applicant has
the required relationship with the patron and the applicant must state the reasons why the
patron should be excluded. The applicant must provide supporting evidence, for example,
financial records, proving that the patron’s family is in financial difficulty as a result of
the patron’s gambling activity. The applicant must complete a declaration under penalty
of perjury confirming their request for third party exclusion of the patron and listing the
reasons therefore.

(c) Within five days of receipt of an application including the completion of all
required forms, the Exeeutive—Directorcasino licensee shall provide the easino
licenseeExecutive Director with a copy of the application and any other relevant
information-the-Executive-Director-deemsrelevant.

(d) Within 25 days of receipt of the information listed in subsection (c), the casino
licensee shall:

(1) Compare the behavior of the patron to the casino licensee’s problem gaming
policies, and approach the patron if their gaming history indicates actual or potential
harm arising from gambling;

(2)  Attempt to meet with the patron to determine if sufficient facts and evidence exist
to warrant the exclusion of the patron as a problem gambler. The patron may be afforded
an opportunity to explain why the patron should not be excluded. The casino licensee
may make further enquiries before making a decision about excluding the patron;

3) Hand deliver problem gambling information to the patron if he visits the casino or
mail problem gambling information to the patron if the patron’s mailing address is
known;

(4)  Decide whether the patron will be excluded if the patron chooses not to self-
exclude;

5) Inform the Executive Director of the results of the activities listed in subsections

(D).

(e) Exclusion Decision.
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TITLE 25: COMMONWEALTH CASINO COMMISSION REGULATIONS

¢)) If the patron decides to self-exclude, the casino licensee shall immediately inform
the Executive Director €EE—of that fact and the casino licensee shall immediately
provide to the patron the self-exclusion forms required by this Part.

(2) If the patron does not wish to self-exclude, the casino licensee shall decide
whether or not to proceed with the exclusion of the patron.

® Notification of exclusion. If the casino licensee determines that the patron should
be excluded, it shall provide the patron with written notification thereof.

(g) Ending the Exclusion. After at least six monthstwe-years, the patron can apply to
have the ban lifted and the exclusion terminated.

(1)  The patron must provide evidence that his or her gambling is under control and
done for reasons other than compulsion. This may be in the form of a supporting letter
from a medical professional or certified gambling counselor.

(2)  The patron shall be required to undertake an assessment interview with the casino
licensee prior to the ban being lifted and termination of the exclusion.

3) At least ten days prior to the termination of the exclusion, the casino licensee
must notify the Commission.

Modified, 1| CMC § 3806(e)—(g).

History: Adopted 40 Com. Reg. 40910 (Aug. 28, 2018); Proposed 40 Com. Reg. 40590 (Mar. 28, 2018).
Part 3000 - PATRON DISPUTES
§ 175-10.1-3001 Investigation and Decision of Executive Director.

(a) Whenever the casino licensee, or its employee, refuses payment of alleged
winnings to a patron, the licensee and the patron are unable to resolve the dispute to the
satisfaction of the patron and the dispute involves:

(1) At least five hundred dollars ($500), the licensee shall immediately notify the
Executive Director; or

(2)  Less than five hundred dollars ($500), the licensee shall inform the patron of his
right to request that the Executive Director conduct an investigation.

(b)  The Executive Director shall conduct whatever investigation is deemed necessary
and shall determine whether payment should be made. Thereafter, the Executive Director
shall issue an appropriate order. This order shall not constitute a waiver, suspension, or
modification of the requirements of the Commission regulations, which remain in full
force and effect. Issuance of this order is not an election by the Commission, Executive
Director, or the Commonwealth to forego any civil or any criminal action otherwise
authorized by any other applicable law or regulation.

(c) The Executive Director shall provide written notice to the Commission, the
licensee and the patron of his decision resolving the dispute within thirty days after the
date the Executive Director first receives notification from the licensee or a request to
conduct an investigation from the patron.
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TITLE 25: COMMONWEALTH CASINO COMMISSION REGULATIONS

(d) Failure to notify the Executive Director or patron as provided in subsection (a) is
an unsuitable method of operation.

(e) The decision of the Executive Director is effective on the date the aggrieved party
receives notice of the decision. The date of receipt is presumed to be the date specified on
the return receipt, if the notice was mailed.

63) Notice of the decision of the Executive Director shall be deemed sufficient if it is
mailed to the last known address of the licensee and patron. The date of mailing may be
proven by a certificate signed by an employee of the Executive Director that specifies the
time the notice was mailed. The notice is presumed to have been received by the licensee
or the patron five days after it is deposited with the United States Postal Service with the
postage thereon prepaid.

Modified, 1 CMC § 3806(e)—(g).
History: Adopted 38 Com. Reg. 38619 (Oct. 28, 2016); Proposed 38 Com. Reg. 38424 (Aug. 28, 2016).

§ 175-10.1-3005 Construction.

This Part should be liberally construed to achieve fair, just, equitable, and expedient
resolutions of all patron disputes.

Modified, 1 CMC § 3806(a).
History: Adopted 38 Com. Reg. 38619 (Oct. 28, 2016); Proposed 38 Com. Reg. 38424 (Aug. 28, 2016).

Commission Comment: The Commission changed (a) to a leading paragraph pursuantto 1 CMC § 3806(a).
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE
IN THE MATTER Of: CAC No. 17-002-04(T)
CNMI Department of Labor Enforcement

Section (Tinian) FINAL JUDGMENT

Complainant,
V.

Bridge Investment Group, LLC.

Respondent.

This matter came for an online evidentiary hearing on October 15, 2020 at 9:00 a.m. at
the Administrative Hearing Office. Complainant CNMI Department of Labor Enforcement
Section (Tinian) (“Complainant”) was present and represented by Investigator Ramona-Cabrera
Viches and Chief Solicitor Robert J. Glass. Respondent Bridge Investment Group, LLC
(“Respondent™) was present and represented by Human Resource Director Yenise Peralta and
Compliance Officer Gemma Chong.

On June 26, 2020, the undersigned issued an Administrative Order entering Judgment
against Respondent for violations of 3 CMC § 4937 and NMIAC § 80-20.1-240. In addition to a
$12,000 sanction for agency violations, Respondent was ordered to pay each affected employee
their respective wages, at their customary rate of pay and hours, for one month’s time. On July
23,2020, Complainant filed the corrected' Notice to Appeal to contest the amount of the judgment
and request a payment plan. Complainant did not contest the findings of fact or conclusions of
law. There were no other issues on appeal.

On August 24, 2020, the matter was remanded to Administrative Hearing Office to clarify
the amount of judgment and payment terms. Pursuant to the factual stipulation and exhibit A filed

by the parties, the undersigned finds Complainant is liable to pay a total of $29,308 in back wages

and $12,000 in sanctions.

I Complainant timely filed the correct form with a number of errors. For that reason, Complainant was allowed to
file the corrected form after the 15 day deadline to file.
Page 1 of 3
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Complainant shall pay each of the below-mentioned employees their back wages, as

calculated below:

Affected Employees Amount of Back Wages Owed
Acido, Jennylyn O. $1,280.00
Aldan, Brandon M. $ 1,200.00
Aldan, Joaquin Jr. B. $ 1,400.00
Aldan, Perry M. $1,360.00
Aldan, Vanna B. $ 1,360.00
Aquininggoc, Terence M. $1,440.00
Cabrera, Henry Jr. A. $1,200.00
Cabulay, Michael John $ 1,280.00
Cruz, Dachelbai, B. $ 1,440.00
Dela Cruz, Kaisha S. $1,280.00
Diaz, Francisco $1,600.00
Lazaro, Rudolfo Jr. S $ 1,280.00
Lizama, Luciana H $1,280.00
Manglona, Joe Raymond B. $ 1,440.00
Masga, Bruce E. $ 1,600.00
Natividad, Frances Ann S. $ 1,280.00
Reyes, Robin Rae D. $1,280.00
Sandbergen, Allen F. $ 1,280.00
San Nicolas, Junell Joemar P. $1,400.00
Santos, Ramon Francisco D. $ 1,280.00
Shai, Edward D. $ 1,600.00
Casilla, Quirino C. $ 748.00

Respondent shall make payment by check or money order within thirty (30) days of this
Amended Judgment. Respondent shall deliver the check or money order to the CNMI Department
of Labor Enforcement Section Office in Tinian. Complainant will account for the payments and
promptly distribute to affected employees. Complainant shall file copies of checks and
acknowledgement of receipts shall at the Administrative Hearing Office within forty five (45)
days of this Amended Judgment.

With respect to the sanctions, Respondent shall make payment by check or money order
payable to the CNMI Treasury. Respondent shall pay three (3) equal installments of $4,000 by
the first of the month, beginning November 1, 2020. The remaining monthly payments shall be
due December 1, 2020 and January 1, 2021. Respondent should submit payment early in case of
holidays and closure of government offices. Respondent shall file copies of checks and receipts
at the Administrative Hearing Office as proof of payment within five (5) days of payment.

Page 2 of 3
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The Administrative Hearing Office shall retain jurisdiction to ensure compliance of this
Judgment. In the event Respondent fails to make complete and timely payment, Complainant may
file a request to reopen this case and request for an Order to Show Cause to which the full sum

will become immediately due, plus additional sanctions for failure to comply.

So ordered this 19th day of October, 2020.

/sl
JACQUELINE A. NICOLAS
Administrative Hearing Officer

Page 3 of 3
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
OFFICE OF THE SECRETARY
In Re Matter of: Labor Case No. 19-057

Secretary Appeal No. 20-002
Christopher R. Lilles,

Appellant, FINAL AGENCY DECISION
\2

Micronesia Resort, Inc.,

Respondent.

)
)
)
)
)
)
)
)
)
)
)
)

L INTRODUCTION

On August 18, 2020, Appellant timely filed a notice of appeal regarding the Findings of Fact
and Conclusions of Law entered by the Administrative Hearing Officer in this case. Appellant
argues that 1) the Administrative Hearing Officer abused her discretion in refusing to consider
materials submitted by Appellant, i.e. page 20 of the employee handbook, and 2) the
Administrative Hearing Officer erred in holding that the employment contract was the only source
of legal duty binding the employer.

IL LEGAL STANDARD

“An appeal is commenced by filing a notice of appeal on the standard form provided by the
Department and payment of the fee . . .” NMIAC 80-20.1-490(a). “The record before the Secretary
consists of the complaint, pleadings filed, exhibits, and order of the hearing officer.” NMAIC §
80-20.1-490(c). “When the Secretary is exercising jurisdiction over appeals from final orders of
the Administrative Hearing Office, the Secretary shall have all the powers and responsibilities of
a hearing officer. No hearing or oral argument on an appeal is required.” NMIAC 80-20.1-490(d).
“In a review on appeal, the Secretary may restrict review to the existing record, supplement the
record with new evidence, hear oral argument, or hear the matter de novo pursuant to 1 CMC §§
9109 and 9110. Upon completion of review, the Secretary shall affirm, reverse or modify the

findings, decision, or order of the hearing office.” NMIAC § 80-20.1-490 (e).
"

COMMONWEAl.
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1 III. DISCUSSION
5 Upon review of the record and Notice of Appeal, the undersigned finds that the Appellant
fails to meet their burden on appeal.
3
1. The Administrative Hearing Officer did not abuse her discretion in declining to
4 consider exhibits submitted after the record was closed.
3 The Employment Rules and Regulations provide:
6 When a hearing is conducted, the record shall be closed at the
7 conclusion of the hearing unless the hearing officer directs
otherwise. If any party waives a hearing, the record shall be closed
8 upon receipt of submissions of the parties or at the time deadlines
set by the hearing officer for receipt of such submissions. Unless the
9 hearing officer directs otherwise, no document or other evidentiary
10 matter may be submitted after the record is closed.
11 ||[NMIAC § 80-20.1-480 (m).
12 Here, both parties were ordered to submit exhibits to the Administrative Hearing Office
13 || prior to the commencement of the hearing on July 29, 2020. The record shows that Appellant did
14 ||not submit page 20 as an exhibit and did not introduce page 20 into evidence at the hearing. It
15 was only after the close of the hearing that Appellant attempted to submit page 20 of the employee
16 handbook into the record. Accordingly, Appellant’s submission of page 20 was untimely and the
Administrative Hearing Officer’s decision not to consider page 20 was properly based on the
17
applicable regulation.
18 2. Appellant’s argument to consider the policies is not persuasive.
19 Appellant argues that the Administrative Hearing Officer should have also considered the
20 {|employee handbook and Appellee’s email, which contained information on the employer’s duty
21 ||to pay out vacation leave. The undersigned disagrees.
22 First, Appellant fails to cite any applicable precedent in support of this argument—instead,
23 ||Appellant cites laws from outside jurisdiction and does not develop legal analysis.! While
24 employers may be held contractually obligated to the promises in an employee handbook, contract
25
26
27 || Legal arguments should be supported by law and analysis. When arguments are insufficiently developed or raised in
a conclusory manner, arguments are deemed waived. Mengli Mav. Osman Gani and Xiao Tang Sanchez dba 24/7
28 || Enterprises, Consolidated Labor Case Nos. 19-018 to 19-011 (Administrative Order Granting Respondents’® Motion
to Dismiss for Lack of Jurisdiction at 42 Com. Reg. 044125-044126 (September 28, 2020).
PAGE 044280
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interpretation issues are made based on the language within “four corners of the document.”?
Under Commonwealth law, it is improper to look to outside documents to supplement, contradict,
or explain what the contract means if the contract is unambiguous.® Here, the Hearing Officer
found the contract was unambiguous and decided the issue based on the four corners of the
document.

Second, there is nothing in the record to show that the employee handbook was a legally
binding contract or that the employee handbook created a legal obligation to pay for any unused
leave. The undersigned recognized that Respondent’s Assistant Human Resources Manager
testified that the company has a “policy” for paying employee unpaid leave. However, said policy
falls short of a contract or contractual obligation. Therefore, the Administrative Hearing Officer
did not err in relying on the four corners of the employment contract to determine whether
Appellee was required to pay for any unused leave.

IV. CONCLUSION
Accordingly, pursuant to NMIAC § 80-20.1-490 (e), the Administrative Hearing Officer’s
decision is AFFIRMED.

ORDERED this 5th day of October, 2020.
VICKY BENAVENTE

Secretary of Labor

2 Saipan Achugao Resort Members Ass’'nv. Wan Jin Yoon, 2011 MP 12 § 15 (quoting Commonwealth Ports Auth. v,
Tinian Shipping Co., 2007 MP 22 { 16.

3 Riley v. Public School System, 4 NMI 85, nd (1994); Santos v. Santos, 2000 MP § 22; Rosariov. Camacho, 2001 MP
39 66.
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re Matter of: ) PUA Case No. 20-0002

)
Rogelio P. Bordon, Jr. )
)

Appellant, )  ADMINISTRATIVE ORDER
)
V. )
)
CNMI Department of Labor. )
Division of Employment Services-PUA, )
)
Appellee. )
)

L. INTRODUCTION

This matter came before the undersigned for an Administrative Hearing on September 17,
2020 at 1:30 p.m. at the Administrative Hearing Office. Due to the ongoing COVID-19 public
health emergency, the hearing was held telephonically. Appellant Rogelio P. Bordon, Ir.
(“Appellant™) was present and self-represented. Appellee CNMI Department of Labor Division
of Employment Services — Pandemic Unemployment Assistance program (“Appellee” or
“Department”) was present and represented by Director of Employment Services Eugene Tebuteb
and PUA Supervisor Jake Maratita. There were no other witnesses who provided testimony at the
hearing.! The following exhibits have been admitted onto the record:

Exhibit 1: A copy of Appellant’s Employment Authorization Card

Exhibit 2: SAVE Response Document submitted by Department;

Exhibit 3: A copy of USCIS Employment Authorization Document Codes Catalog (3 pages)

Exhibit 4: Appendix G of USDOL ETA Handbook, Appendix G

For the reasons stated below, the Department’s Determination dated September 1, 2020 is
AFFIRMED. Claimant is not eligible for benefits for the period of March 15, 2020 to December
26, 2020.
"
"

' Appellant’s wife was present but did not provide testimony. .
Adninistrative Order
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IL. JURISDICTION

On March 27, 2020, the Coronavirus Aid Relief and Economic Security (“CARES”) Act of
2020 was signed into law creating new temporary federal programs for unemployment benefits
called Pandemic Unemployment Assistance (“PUA”)? and Federal Pandemic Unemployment
Compensation (“FPUC”).> On March 29, 2020, the CNMI Government executed an agreement
with the US Secretary of Labor to operate the PUA and FPUC program in accordance to
applicable law.* The CNMI Department of Labor is charged with the responsibility in
administering the above-mentioned programs in the CNMIL. The CNMI Department of Labor
Administrative Hearing Office has been designated to preside over first level appeals under PUA.

Upon review of the records, the appeal was timely filed. Accordingly, jurisdiction is

established.
III. PROCEDURAL HISTORY & ISSUE

Appellant filed a claim for unemployment benefits under the PUA and FPUC programs. Upon
review of Appellant’s application and supporting documents, the Department issued its initial
determination on September 1, 2020. The Department’s determination found the Appellant was
not a qualified alien denied benefits from March 15, 2020 to December 26, 2020.

Appellant filed the present appeal on September 4, 2020. The issue on appeal is whether
Appellant is a qualified alien eligible for Pandemic Unemployment Assistance.

IV. FINDINGS OF FACT

In consideration of the evidence provided and credibility of witness testimony, the
undersigned issues the following findings of fact:

1. Prior to the pandemic, Appellant was employed as a News Camera Man for KSPN,
Channel 2 located in Susupe, Saipan. Appellant regularly worked 40 hours per week at an
hourly rate of $10.

2. Appellant is still employed with KSPN, but on reduced hours since the office is closed
Tuesdays and Thursdays, effective March 23, 2020 to present.

2 See Section 2102 of the CARES Act of 2020, Public Law 116-136.

3 See Section 2104 of the CARES Act 0f 2020, Public Law 116-136.

4 Pursuant to Section 2102(h) of the CARES Act of 2020 (Pub. L. 116-136) and 20 CFR § 625.2(r)(1)(ii), the CNMI
Govemnor issued Executive Order No. 2020-09 declaring Hawaii Employment Security Law as the applicable state

law in the CNMI. Hawaii Employment Security Law applies, to the extent it does not conflict with federal law.
Administrative Order
PUA-20-0002
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3. At the time of employment, Appellant was authorized to work in the CNML

4. Appellant applied for permanent residency on or around July 2019. Appellant’s
application for permanent residency is still pending.

5. Appellant possesses an Employment Authorization Card® with the following credentials:

a. USCIS #: 208-787-206;

b. Category: C09;

c. Card #: MSC1991274061; and

d. Valid from September 4, 2019 to September 3, 2020.

6. The Employment Authorization Document Card is a work permit that allows noncitizens
to work in the United States.

7. The Department entered Appellant’s information into the Systematic Alien Verification
for Entitlements (SAVE) database maintained by US Department of Homeland Security,
U.S. Citizenship and Immigration Services, Verification Division. This database is used
to determine the immigration status of PUA applicants so only those entitled to benefits
receive them.

8. The SAVE results indicate that Appellant is a nonimmigrant, authorized for temporary
employment.® This means that Appellant is a non-national of the Unites States who is
admitted to the United States for a specific reason and for a limited period of time.

V. CONCLUSIONS OF LAW

In consideration of the above-stated findings and applicable law, the undersigned issues the

following conclusions of law:

1. Appellant’s employment was affected as a direct result of COVID-19.

Pursuant to Section 2102 of the CARES Act of 2020, Public Law 116-136, there are a
number of requirements to meet the eligibility standard of PUA. First, the claimant cannot be
qualified for regular unemployment, extended benefits under state or federal law, or pandemic
emergency unemployment compensation (PEUC).” Second, the claimant must show that he or

she is able and available for work, as defined by Hawaii law, except they are unemployed,

5 Exhibit 1.
6 Exhibit 2.
7 This was not at issue in this matter. Admi ord
ministrative Order
PUA-20-0002
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partially unemployed, or unable to work or unable for work due to at least one of the following
COVID-19 reason identified in Section 2102 (a)(3)(A)(ii)(I) of the CARES Act:
(a) The individual has been diagnosed with COVID-19 or is experiencing symptoms of
COVID-19 and is seeking a medical diagnosis;
(b) A member of the individual’s household has been diagnosed with COVID-19;

(c) The individual is providing care for a family member or a member of the individual’s
household who has been diagnosed with COVID-19;

(d) A child or other person in the household for which the individual has primary
caregiving responsibility is unable to attend school or another facility that is closed as
a direct result of the COVID-19 public health emergency and such school or facility
care is required for the individual to work;

(e) The individual is unable to reach the place of employment because of a quarantine
imposed as a direct result of the COVID-19 public health emergency;

(f) The individual is unable to reach the place of employment because the individual has
been advised by a health care provider to quarantine due to concerns related to
COVID-19;

(g) The individual was scheduled to commence employment and does not have a job or is
unable to reach the job as a direct result of the COVID-19 public health emergency;

(h) The individual has become the breadwinner or major support for a household because
the health of the household has died as a direct result of COVID-19;

(1) The individual has to quit his or her job as a direct result of COVID-19;

(®» The individual’s place of employment is closed as a direct result of the COVID-19
public health emergency; or

(k) The individual is an independent contractor who is unemployed (total or partial) or is
unable or unavailable to work because of the COVID-19 public health emergency has
severely limited his or her ability to continue performing the customary job.

Based on the evidence and testimony provided, it is clear that Appellant’s employment was
affected as a direct result of COVID-19. Due to COVID-19, there was an immediate halt in
tourism. The lack of tourism greatly impacted the revenue streams of businesses throughout the
CNM], including KSPN Channel 2. For those reasons, the employer had to reduce hours by
closing the office and operations on Tuesdays and Thursdays, every week. Accordingly,

Appellant employment was directly affected by a COVID-19 reason, as indicated above.

2. Appellant is not a qualified alien eligible for PUA.

PUA and FPUC are federal public benefits as defined by 8 USC §1611(c). As a condition of
eligibility for any federal public benefit, the claimant must be a “qualified alien” at the time
relevant to the claim. 8 USC §1611(a). Pursuant to 8 USC §1641, the term “qualified alien” is:

Administrative Order
PUA-20-0002
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1 1. An alien admitted for permanent residence under the Immigration and Nationality Act
(INA);
2 2. An alien granted asylum under § 208 of the INA;
3. Arefugee admitted to the US under § 207 of the INA;
3 4. An alien paroled into the US under § 212(d)(5) of the INA for at least one year;
4 5. An alien whose deportation is being withheld under § 243(h) of the INA ... or whose
removal is being withheld under § 241 (b)(3) of the INA,;
5 6. Analien granted conditional entry pursuant to § 203 (a)(7) of the INA;
7. Analien who is a Cuban or Haitian entrant as defined in § 501(e) of the Refugee
6 Education Assistance Act of 1980; or
7 8. Analien who (or whose child or parent) has been battered or subject to extreme cruelty
in the U.S. and otherwise satisfies the requirements of § 431(c) of the Act.
8
5 Here, Appellant argues that he is a qualified alien because he applied for permanent residency
around July 2019 and that his application is pending because of delays associated with the
10
pandemic.
11
19 Appellant’s argument fails for the following reasons. First, the Employment Authorization
Document Card indicates that Appellant was authorized to work based on Category CO09.
13
Category C09 is a code that USCIS utilizes for applicants pending an adjustment in status.
14 Category C09 does not fit into any type of qualified aliens entitled to benefits under the PUA
15 program. While Appellant may have submitted an application for permanent residence, the
16 ||application for permanent residency has not been approved. Further, considering that the
17 || application is still pending, there is no showing that Appellant was a permanent resident during
18 || the weeks claimed. Therefore, Appellant was not a qualified alien at the time of the weeks
19 ||claimed.
20 VL. ORDER
21 For the reasons stated above, it is ORDERED that:
oy 1. The CNMI Department of Labor’s Determination is AFFIRMED; and
23 2. The Appellant is NOT ELIGIBLE to receive PUA benefits for the period of March 15,
a4 2020 to December 26, 2020.
55 Instructions and appeal rights with respect to second level appeals are pending clarification
from U.S. Department of Labor. Until then, any party aggrieved by this Order may request a
26
second level appeal with a signed letter to indicating why he or she disagrees with the decision.
27 The letter may be submitted to the Administrative Hearing Office in person (Building #1357,
28
Administrative Order
PUA-20-0002
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Mednilla Ave) or electronically mailed to hearing@dol.gov.mp. Further action regarding second

(S

level appeals will remain pending until further guidance from U.S. Department of Labor.

So ordered this 24th day of September, 2020.

/s/
JACQUELINE A. NICOLAS
Administrative Hearing Officer
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re Matter of: ) PUA Case No. 20-0003

)
Pedro Litulumar Romolor )
)

Appellant, )  ADMINISTRATIVE ORDER
)
V. )
)
CNMI Department of Labor, )
Division of Employment Services-PUA. )
)
Appellec. )
)

L INTRODUCTION
This matter came before the undersigned for an Administrative Hearing on September 15,
2020 at 1:30 p.m. at the Administrative Hearing Office. Due to the ongoing COVID-19 public
health emergency. the hearing was held telephonically. Appellant Pedro Litulumar Romolor
(“Appellant™) was present and self-represented. Appellee CNMI Department of Labor Division
of Employment Services — Pandemic Unemployment Assistance program (“Appellee™ or
“Department”) was present and represented by Director of Employment Services Eugene Tebuteb
and PUA Supervisor Jake Maratita. There were no other witnesses who provided testimony at the
hearing.! The following exhibits have been admitted onto the record:
Exhibit 1: Employer’s Separation Notice dated 6/12/2020
Exhibit 2: Appellant’s Doctors Certification dated 8/31/2020
For the reasons stated below, the Department’s Redetermination dated August 25, 2020 is
MODIFIED. Claimant is qualified for benefits for the period March 29. 2020 to April 23, 2020.
Claimant is disqualified for benefits {or the period of April 23. 2020 to present.
I1. JURISDICTION

On March 27, 2020, the Coronavirus Aid Relief and Economic Security (“CARES™) Act of

2020 was signed into law creating new temporary federal programs for unemployment benefits

' Appellant’s wife. Lorenza Itibus Romolor, was present but did not provide testimony.
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called Pandemic Unemployment Assistance (“PUA”) and Federal Pandemic Unemployment
Compensation (“FPUC”). On March 29, 2020, the CNMI Government executed an agreement
with the US Secretary of Labor to operate the PUA and FPUC program in accordance to
applicable law.> The CNMI Department of Labor is charged with the responsibility in
administering the above-mentioned programs in the CNMI. The CNMI Department of Labor
Administrative Hearing Office has been designated to preside over first level appeals under PUA.

Upon review of the records, the appeal was timely filed. Accordingly, jurisdiction is

established.
III. PROCEDURAL HISTORY & ISSUE

Appellant filed a claim for unemployment benefits under the PUA and FPUC programs. Upon
review of Appellant’s application and supporting documents, the Department issued its initial
determination denying benefits on July 24, 2020.

On August 11,2020, Appellant filed a timely request for reconsideration but failed to submit
additional information or documents to support reconsideration. Accordingly, the Department
issued a redetermination on August 25, 2020. The Department’s redetermination found Appellant
ineligible because he failed to submit any additional documentation to support his request for
reconsideration. Based on the redetermination, Appellant was denied benefits from March 29,
2020 to December 26, 2020.

Appellant filed the present appeal on September 3, 2020. The issue on appeal is whether
Appellant is eligible for Pandemic Unemployment Assistance.

IV. FINDINGS OF FACT

In consideration of the record and credibility of witness testimony, the undersigned issues the
following findings of fact:

1. Appellant is employed by G4S. G4S is a private security company contracted to provide

guards at various businesses and common tourist sites on Saipan.
"
"

2 Pursuant to Section 2102(h) of the CARES Act 0f 2020 (Pub. L. 116-136) and 20 CFR § 625.2(r)(1)(ii), the CNMI
Governor issued Executive Order No. 2020-09 declaring Hawaii Employment Security Law as the applicable state
law in the CNMI. Hawaii Employment Security Law applies, to the extent it does not conflict with federal law.
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2. Appellant worked as a Security Officer at G4S from October 9, 2013 to March 29, 2020.
Appellant is a regular, full-time employee with a work week of 32 hours or more per work
week. Appellant is paid at the rate of $7.25 per hour.

3. During the relevant time period, Appellant was stationed to guard a number of hotels and
tourist sites. However, due to the halt in tourism and reduction of business activity,
Appellant’s stations were shut down when various G4S contracts were cancelled or placed
on hold.

4. Appellant was scheduled to report for work at the Bank of Hawaii station on April 23,
2020. Appellant showed up to his assigned post but quickly left because: (1) he was not
equipped with a mask or able to afford a mask; (2) there were a lot of people in the area;
and (3) he has a prior health condition.

5. While Appellant is still employed with G4S, the last day Appellant worked for G4S was
March 29, 2020. He has not been scheduled to work since April 23, 2020, when he refused
to work at the Bank of Hawaii station.

6. Appellant is under medical care for hypertension and chest pains unrelated to COVID-19.
On August 31, 2020, Appellant’s doctor certified that Appellant is at an increased risk for
COVID-19.

7. Appellant has not looked for other or related work since the pandemic.

V. CONCLUSIONS OF LAW

In consideration of the above-stated findings and applicable law, the undersigned issues the
following conclusions of law:

1. Appellant failed to supply documents in a timely manner.

Under Haw. Code R. § 12-5-81(i-j), a claimant is required to respond or complete an action
as directed by the agency. This includes reporting to appointments scheduled by the agency and/or
requests to provide information or documents. If a claimant fails to respond as directed, s/he is
not eligible for benefits in the affected week, unless good cause is shown for the failure. The
standard of “good cause” is generally considered to include exigent circumstances or those
beyond the control of the claimant such as illness, and/or other reasons which would prevent a
reasonable person from complying as directed.

Upon reconsideration, Appellant was ordered to supply the Department with additional

documents to support his continued eligibility, in light of the separation notice indicating
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Appellant was recalled to work but did not show. Appellant did not submit those documents
within the time frame provided because he did not have said documents. Without additional
evidence or documents to support reconsideration, the Department had no choice but to issue the
denial.

2. Appellant is eligible for PUA from March 29, 2020 to April 22,2020 because his
place of Employment was closed as a direct result of COVID-19.

Pursuant to Section 2102 of the CARES Act of 2020, Public Law 116-136, there are a number
of requirements to meet the eligibility standard of PUA. First, the claimant cannot be qualified
for regular unemployment, extended benefits under state or federal law, or pandemic emergency
unemployment compensation (PEUC).? Second, the claimant must show that he or she is able and
available for work, as defined by Hawaii state law, except they are unemployed, partially
unemployed, or unable to work or unable for work due to at least one of the following COVID-
19 reason identified in Section 2102 (a)(3)(A)(ii)(I) of the CARES Act:

(a) The individual has been diagnosed with COVID-19 or is experiencing symptoms of
COVID-19 and is seeking a medical diagnosis;
(b) A members of the individual’s household has been diagnosed with COVID-19;

(c¢) The individual is providing care for a family member or a member of the individual’s
household who has been diagnosed with COVID-19;

(d) A child or other person in the household for which the individual has primary
caregiving responsibility is unable to attend school or another facility that is closed as
a direct result of the COVID-19 public health emergency and such school or facility
care is required for the individual to work;

(e) The individual is unable to reach the place of employment because of a quarantine
imposed as a direct result of the COVID-19 public health emergency;

(f) The individual is unable to reach the place of employment because the individual has
been advised by a health care provider to quarantine due to concerns related to
COVID-19;

(g) The individual was scheduled to commence employment and does not have a job or is
unable to reach the job as a direct result of the COVID-19 public health emergency;

(h) The individual has become the breadwinner or major support for a household because
the health of the household has died as a direct result of COVID-19;

(1) The individual has to quit his or her job as a direct result of COVID-19;

3 For claimants working solely in the CNM], this is not an issue.
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(3 The individual’s place of employment is closed as a direct result of the COVID-19
public health emergency; or

(k) The individual is an independent contractor who is unemployed (total or partial) or is
unable or unavailable to work because of the COVID-19 public health emergency has
severely limited his or her ability to continue performing the customary job.

Based on the evidence and testimony provided, it is clear that Appellant’s employment was
affected as a direct result of COVID-19. Due to the threat of COVID-19, there were closures of
government offices, restrictions on private businesses, and an overall reduction in revenue from
the immediate halt in tourism. The lack of tourism greatly impacted the revenue streams of
government offices and private businesses that hire security guards as independent contractors.
For that reason, many G4S contracts were terminated or put on hold. Further, with tourism down,
contracts to guard the tourist sites and hotels were widely affected. With respect to Appellant, the
locations he was guarding closed. Accordingly, the Appellant’s place of employment was closed

as a direct result of the COVID-19 public health emergency.

3. Appellant is not eligible for PUA after April 23, 2020 when he turned down suitable

work due to a general fear of contracting COVID-19.

Generally, in order to remain eligible for PUA, the CARES Act requires the individual to
certify that they are able and available to work, except for a COVID-19 reason. The terms “able”
and “available” are defined by Hawaii state law. A person is considered “able” to work if the
individual has the physical and mental ability to perform the usual duties of the individual’s
customary occupation or other work for which the individual is reasonably fitted by training and
experience. If the claimant is medically not able to work because of one of the COVID-19 reasons
listed above, the individual may still be eligible. A person is considered “available” to work is the
individual is reading and willing to accept employment for which the individual is reasonably
fitted by training and experience. * Refusing to return to work in order to obtain PUA benefits is
considered fraud. Further, an individual is not eligible if they turn down suitable work, unless for
a COVID-19 reason above.

Here, Appellant was given the opportunity to work on April 23, 2020. Appellant was
scheduled to guard the Bank of Hawaii post in Gualo Rai, Saipan. While the location of this

4HAR § 12-5-35(a)(1).
S HAR §12-5-35(a)(2).
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assignment is different, the work to be done was the same. Since the work and the employer were
the same, there is no question that Appellant was reasonably fitted by training and experience to
do the job.

However, Appellant refused to work because he did not bring a mask, there were a lot of
people in the area, and he has a prior health condition unrelated to COVID-19. Notably, a prior
health condition and general fear of contracting COVID-19 is not one of the qualifying COVID-
19 reason to turn down suitable work.

The Doctor’s Certification provided by Appellant states that he is under care for hypertension
and investigations for chest pain which place him at an increased risk of COVID-19.° The
Doctor’s Certification is insufficient to qualify or make Appellant eligible for the PUA for a
number of reasons. First, the Doctor’s Certification provides no requirements or orders for
Appellant to quarantine. Second, Appellant’s health circumstances are unrelated to and predate
the COVID-19 pandemic. Third, even if the undersigned were to interpret the provisions stating
Appellant is at an increased risk as an order to self-quarantine, this Doctor’s Certification is dated
August 31, 2020 — months after Appellant refused to work.

In summary, a general fear of contracting COVID-19 is not a qualifying reason under the
CARES Act. By refusing suitable work based on a general fear of contracting COVID-19,
Appellant demonstrates that he is not “able” and “available” to work, as required by the CARES
Act. Accordingly, Appellant is not eligible to receive PUA benefits starting April 23, 2020.

VI. ORDER

Having reviewed the record and applicable law, it is ORDERED that:

1. The CNMI Department of Labor’s Determination is MODIFIED;

2. Appellant is ELIGIBLE to receive PUA benefits for the period of March 29,2020 to

April 22, 2020; and
3. The Appellant is NOT ELIGIBLE to receive PUA benefits for the period of April 23,
2020 to the date of this writing.

Instructions and appeal rights with respect to second level appeals are pending clarification

from U.S. Department of Labor. Until then, any party aggrieved by this Order may request a

second level appeal with a signed letter to indicating why he or she disagrees with the decision.

6 See Exhibit 2.
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Mednilla Ave) or electronically mailed to hearing@dol.gov.mp. Further action regarding second

level appeals will remain pending until further guidance from U.S. Department of Labor.

So ordered this 24th day of September, 2020.

/s/
JACQUELINE A. NICOLAS
Administrative Hearing Officer
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re Matter of ) PUA Case No. 20-0006

)
Peter D. Serafin )
)

Appellant, ) ADMINISTRATIVE ORDER
)
V. )
)
CNMI Department of Labor, )
Division of Employment Services-PUA., )
)
Appellee. )
)

I. INTRODUCTION

This matter came before the undersigned for an Administrative Hearing on September 24,
2020 at 1:30 p.m. at the Administrative Fearing Office. Due to the ongoing COVID-19 public
health emergency, the hearing was held telephonically. Appellant Peter D. Serafin (“Appellant™)
was present and self-represented. Appellee CNMI Department of Labor Division of Employment
Services — Pandemic Unemployment Assistance program (“Appellee™ or “Department™) was
present and represented by Director of Employment Services Eugene Tebuteb and PUA
Supervisor Jake Maratita. There were no other witnesses who provided testimony at the hearing.
The following exhibits have been admitted onto the record:

1. Exhibit 1: A copy of Appellant’s Employment Authorization Card (valid from 9/11/20 -

9/10/21)

o

Exhibit 2: A copy of Appellant’s Employment Authorization Card (valid from 9/11/19 to
9/10/20);

3. Exhibit 3: A copy of SAVE Results submitted by the Department

For the reasons stated below, the Department’s Determination dated September 8, 2020 is
AFFIRMED. Claimant is not cligible for benefits {or the period of February 23, 2020 to

December 26. 2020.

/1!
/1/
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IL. JURISDICTION

On March 27, 2020, the Coronavirus Aid Relief and Economic Security (“CARES”) Act of
2020 was signed into law creating new temporary federal programs for unemployment benefits
called Pandemic Unemployment Assistance (“PUA”)! and Federal Pandemic Unemployment
Compensation (“FPUC”).? On March 29, 2020, the CNMI Government executed an agreement
with the US Secretary of Labor to operate the PUA and FPUC program in accordance to
applicable law.> The CNMI Department of Labor is charged with the responsibility in
administering the above-mentioned programs in the CNMI. The CNMI Department of Labor
Administrative Hearing Office has been designated to preside over first level appeals of the
aforesaid programs.

Upon review of the records, the appeal was timely filed. Accordingly, jurisdiction is

established.
III. PROCEDURAL HISTORY & ISSUE

Appellant filed a claim for unemployment benefits under the PUA and FPUC programs. Upon
review of Appellant’s application and supporting documents, the Department issued its initial
determination on September 8, 2020. The Department’s determination found the Appellant was
not a qualified alien and denied benefits from February 23, 2020 to December 26, 2020.
Appellant filed the present appeal on September 10, 2020. Appellant is appealing the denial for
the weeks of February 23, 2020 to August 8, 2020. The issue(s) on appeal is whether Appellant
is a qualified alien eligible for PUA.
IV.  FINDINGS OF FACT

In consideration of the evidence provided and credibility of witness testimony, the
undersigned issues the following findings of fact:
"
"

I See Section 2102 of the CARES Act of 2020, Public Law 116-136.

2 See Section 2104 of the CARES Act of 2020, Public Law 116-136.

3 Pursuant to Section 2102(h) of the CARES Act 0f 2020 (Pub. L. 116-136) and 20 CFR § 625.2(r)(1)(ii), the CNMI
Governor issued Executive Order No. 2020-09 declaring Hawaii Employment Security Law as the applicable state
law in the CNMI. Hawaii state law applies, to the extent it does not conflict with applicable federal law and
guidance.
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1. Prior to the pandemic, Appellant was employed as a Supervisor in housekeeping at
Imperial Pacific International (CNMI), LLC (“Employer”) located in Garapan, Saipan.
Appellant regularly worked 40 hours per week at an hourly rate of $11.

2. Sometime in February, Appellant’s hours were reduced to approximately 28 hours.
Starting the week of May 23, 2020, Appellant was furloughed with zero hours. Employer
recalled Appellant to temporarily return to work for one week, starting August 8, 2020.
Appellant returned to work for that one week, and hasn’t been recalled since.

3. The reduction in hours and separation was due to the hotel’s closure during the declared
public health emergency.

4. On August 17,2020, Appellant secured other employment and stopped submitting claims
for PUA.

5. At the time of employment, Appellant was authorized to work in the CNMI. During the
weeks claimed, Appellant possessed a valid Employment Authorization Document
(“EAD”)* card with the following credentials:

a. Date of Birth: October 19, 1981
b. USCIS #:219-247-135
c. Category: C09
d. Card #: MSC1991312844
e. Valid from September 11, 2019 to September 10, 2020.°
6. Appellant’s EAD Card was renewed with the following credentials:
a. Date of Birth: October 19, 1981
b. USCIS #:219-247-135
Category: C09
d. Card #: IOE0909304060
e. Valid from September 11, 2020 to September 10, 2021.6

7. The Department entered Appellant’s information into the Systematic Alien Verification

for Entitlements (SAVE) database maintained by US Department of Homeland Security,

U.S. Citizenship and Immigration Services, Verification Division. This database is used

4 An EAD is a work permit that allows noncitizens to work in the United States.

COMMONWEA!

5 Exhibit 2.
6 Exhibit 1.
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to determine the immigration status of PUA applicants so only those entitled to benefits

receive them.

8. The SAVE results indicate that Appellant is a non-national of the U.S. that has filed an
application with USCIS for an extension, change, or adjustment of status or to obtain
employment authorization, but a decision has not yet been made. The results confirm that
Appellant’s employment authorization is under Category C09.’

9. Appellant applied for permanent residency in June of 2018. His interview with USCIS
was originally schedule on or around March of 2020. Appellant’s interview was cancelled
due to the COVID-19 public health emergency and closure of government offices. As of
the date of the hearing, Appellant’s application is still pending.

V. CONCLUSIONS OF LAW

In consideration of the above-stated findings and applicable law, the undersigned issues the
following conclusions of law:

1. Appellant’s employment was affected as a direct result of COVID-19.

Pursuant to Section 2102 of the CARES Act of 2020, Public Law 116-136, there are a number
of requirements to meet the eligibility standard of PUA. First, the claimant cannot be qualified
for regular unemployment, extended benefits under state or federal law, or pandemic emergency
unemployment compensation (PEUC).? Second, the claimant must show that he or she is able and
available for work, as defined by Hawaii law, except they are unemployed, partially unemployed,
or unable to work or unable for work due to at least one of the following COVID-19 reason
identified in Section 2102 (a)(3)(A)(ii)(I) of the CARES Act:

(a) The individual has been diagnosed with COVID-19 or is experiencing symptoms of
COVID-19 and is seeking a medical diagnosis;
(b) A member of the individual’s household has been diagnosed with COVID-19;
(c¢) The individual is providing care for a family member or a member of the individual’s
household who has been diagnosed with COVID-19;
(d) A child or other person in the household for which the individual has primary
caregiving responsibility is unable to attend school or another facility that is closed as
a direct result of the COVID-19 public health emergency and such school or facility
care is required for the individual to work;
7 Exhibit 3.
8 This is not at issue in this case.
Administrative Order
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(e) The individual is unable to reach the place of employment because of a quarantine
imposed as a direct result of the COVID-19 public health emergency;

(f) The individual is unable to reach the place of employment because the individual has
been advised by a health care provider to quarantine due to concerns related to
COVID-19;

(g) The individual was scheduled to commence employment and does not have a job or is
unable to reach the job as a direct result of the COVID-19 public health emergency;

(h) The individual has become the breadwinner or major support for a household because
the health of the household has died as a direct result of COVID-19;

(1) The individual has to quit his or her job as a direct result of COVID-19;

e individual’s place of employment is closed as a direct result of the -
i) The individual’s pl f 1 is closed di It of the COVID-19
public health emergency; or

(k) The individual is an independent contractor who is unemployed (total or partial) or is
unable or unavailable to work because of the COVID-19 public health emergency has
severely limited his or her ability to continue performing the customary job.

Based on the evidence and testimony provided, it is clear that Appellant’s employment was
affected as a direct result of COVID-19. Due to COVID-19, there was an immediate halt in
tourism. The lack of tourism greatly impacted the revenue streams of businesses and hotel
industries, such as Employer. Due to the lack of tourism and revenue, as well as the public health
emergency prompted by COVID-19, Employer had to reduce hours, furlough staff, and close the
business. Accordingly, Appellant’s employment was directly affected by a COVID-19 reason,

indicated above.

2. Appellant is not a qualified alien eligible for PUA.
PUA and FPUC are federal public benefits as defined by 8 USC §1611(c). As a condition of

eligibility for any federal public benefit, the claimant must be a “qualified alien” at the time

relevant to the claim. 8 USC §1611(a). Pursuant to 8 USC §1641, the term “qualified alien” is:

1. An alien admitted for permanent residence under the Immigration and Nationality Act
(INA);

An alien granted asylum under § 208 of the INA;

A refugee admitted to the US under § 207 of the INA;

An alien paroled into the US under § 212(d)(5) of the INA for at least one year;

An alien whose deportation is being withheld under § 243(h) ofthe INA ... or whose
removal is being withheld under § 241 (b)(3) of the INA;

An alien granted conditional entry pursuant to § 203 (a)(7) of the INA;

An alien who is a Cuban or Haitian entrant as defined in § 501(e) of the Refugee
Education Assistance Act of 1980; or

Do LN

N
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8. Analien who (or whose child or parent) has been battered or subject to extreme cruelty
in the U.S. and otherwise satisfies the requirements of § 431(c) of the Act.
Here, Appellant argues he qualifies as a an EAD holder under category F2A, or alien being
the spouse of an alien lawfully admitted for permanent residence. In support of their argument,
Appellant only provides the following documents his EAD cards. When asked for additional

documents to establish Appellant’s argument, Appellant had no other documents.

The undersigned finds that the evidence is insufficient to establish that the Appellant is a
qualified alien. Sufficient evidence to establish that Appellant is an alien granted conditional entry
pursuant to § 207 (a)(7) of the INA includes: (1) the INS Form 1-94 with stamp showing admission
under § 203(a)(7) of the INA; (2) INS Form [-688B annotated 274a.12(a)(3); or (3) INF Form I-
766 annotated A3. No such documents have been provided or admitted into evidence. Notably,
the EAD cards indicate that Appellant was authorized to work based on Category C09. Category
CO09 is a code that USCIS utilizes for applicants pending an adjustment in status. Category C09
is not considered a qualified alien. While Appellant may have submitted an application for
permanent residence, the application for permanent residency has not been approved. Therefore,

Appellant was not a qualified alien at the time of the weeks claimed.

VI. ORDER

For the reasons stated above, it is ORDERED that:

1. The CNMI Department of Labor’s Determination is AFFIRMED; and

2. The Appellant is NOT ELIGIBLE to receive PUA benefits for the period of February

23, 2020 to December 26, 2020.

Instructions and appeal rights with respect to second level appeals are pending clarification
from U.S. Department of Labor. Until then, any party aggrieved by this Order may request a
second level appeal with a signed letter to indicating why he or she disagrees with the decision.
The letter may be submitted to the Administrative Hearing Office in person (Building #1357,
Mednilla Ave) or electronically mailed to hearing@dol.gov.mp. Further action regarding second
level appeals will remain pending until further guidance from U.S. Department of Labor.

So ordered this 25th day of September, 2020.
/s/
JACQUELINE A. NICOLAS
Administrative Hearing Officer
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re Matter of: )  PUA Case No. 20-0007

)
Orathai Suaiwan )
)

Appellant, )  ADMINISTRATIVE ORDER
)
V. )
)
CNMI Department of Labor, )
Division of Employment Services-PUA, )
)
Appellee. )
)

Pursuant to Appellant’s appeal of the Department’s determination denying Pandemic
Unemployment Assistance benefits, this matter was scheduled for an Administrative Hearing on
September 24, 2020 at 10:00 a.m. before the undersigned. Subsequently, Appellant filed a request
for reconsideration with the Department. Prior to the Administrative Hearing, Appellant
confirmed in writing that she would like to pursue reconsideration first.

Accordingly. this appeal is hereby DISMISSED. In the event Appellant is unsuccessful at
reconsideration, Appellant may file a new appeal. The Administrative Hearing scheduled for

September 24, 2020 at 10:00 a.m. is VACATED.

So ordered this 24th day of September, 2020.

/s/
JACQUELINE A. NICOLAS
Administrative Hearing Officer
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re Matter of: ) PUA Case No. 20-0008

)
Janice M. Lowe )
)

Appellant, ) ADMINISTRATIVE ORDER
)
V. )
)
CNMI Department of Labor, )
Division of Employment Services-PUA, )
)
Appellee. )
)

L INTRODUCTION

This matter came before the undersigned for an Administrative [Hearing on September 28,
2020 at 1:30 p.m. at the Administrative Hearing Office. Due to the ongoing COVID-19 public
health emergency, the hearing was held telephonically. Appellant Janice M. Lowe (“Appellant™)
was present and self-represented. Appellee CNMI Department of Labor Division of Employment
Services — Pandemic Unemployment Assistance program (“Appellee” or *Department™) was
present and represented by Director of Employment Services Eugene Tebuteb and PUA
Supervisor Jake Maratita. There were no other witnesses' who provided testimony at the hearing.
The following exhibits have been admitted onto the record:

1. Exhibit I: Appellant’s Notice of Furloughs (4 pages)

2. Exhibit 2: Appellant’s Forms 1-797C Notice of Action (4 pages)

3. Exhibit 3: Appellant’s Employment Authorization Card

4. [Exhibit 4: Appellant’s Certificate of Employment
S. Exhibit 5: Department’s SAVE Results
For the reasons stated below, the Department’s Determination dated September 8, 2020 is

AFFIRMED. Claimant is not eligible for benefits for the period of March 8, 2020 to December
26, 2020.

" Appellant’s Husband, Justin Lowe was present on the line and identified as a potential witness, however, additional
testimony from Mr. Lowe was not necessary.
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IL JURISDICTION

On March 27, 2020, the Coronavirus Aid Relief and Economic Security (“CARES”) Act of
2020 was signed into law creating new temporary federal programs for unemployment benefits
called Pandemic Unemployment Assistance (“PUA”)? and Federal Pandemic Unemployment
Compensation (“FPUC”).3> On March 29, 2020, the CNMI Government executed an agreement
with the US Secretary of Labor to operate the PUA and FPUC program in accordance to
applicable law.* The CNMI Department of Labor is charged with the responsibility in
administering the above-mentioned programs in the CNMI. The CNMI Department of Labor
Administrative Hearing Office has been designated to preside over first level appeals of the
aforesaid programs.

Upon review of the records, the appeal was timely filed. Accordingly, jurisdiction is

established.
III. PROCEDURAL HISTORY & ISSUE

Appellant filed a claim for unemployment benefits under the PUA and FPUC programs. Upon
review of Appellant’s application and supporting documents, the Department issued its initial
determination on September 8, 2020. The Department’s determination found the Appellant was
not a qualified alien and denied benefits from March 8, 2020 to December 26, 2020. Appellant
filed the present appeal on September 11, 2020. Appellant is appealing the denial for the weeks
of March 8, 2020 to December 26, 2020. The issue(s) on appeal is whether Appellant is a qualified
alien eligible for PUA.
IV.  FINDINGS OF FACT

In consideration of the evidence provided and credibility of witness testimony, the
undersigned issues the following findings of fact:
"
"

2 See Section 2102 of the CARES Act of 2020, Public Law 116-136.

3 See Section 2104 of the CARES Act of 2020, Public Law 116-136.

4 Pursuant to Section 2102(h) of the CARES Act 02020 (Pub. L. 116-136) and 20 CFR § 625.2(r)(1)(ii), the CNMI
Governor issued Executive Order No. 2020-09 declaring Hawaii Employment Security Law as the applicable state
law in the CNMI. Hawaii state law applies, to the extent it does not conflict with applicable federal law and
guidance.
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1. Prior to the pandemic, Appellant was employed as a Guest Service Agent in the Food and
Beverage Department at Imperial Pacific International (CNMI), LLC (“Employer”)
located in Garapan, Saipan. Appellant regularly worked 40 hours per week at an hourly
rate of $8.28 or annual salary of $17,222.40.3

2. Starting February 10, 2020, Appellant’s hours were reduced due to the lack of customers.
During this time, Appellant utilized her available paid time off to offset the reduction in
hours. After March 14, 2020, Appellant stopped working because the business
establishment closed. Effective April 6, 2020 to December 31, 2020, Appellant was placed
on furlough, with zero hours and zero pay.6

3. Appellant has not been recalled into work or otherwise returned to the workforce since
March 8, 2020.

4. Appellant entered the CNMI work force as a CNMI Only Transitional Worker (“CW 17).
After getting married in April 02019, Appellant filed an application with the Department
of Homeland Security, US Citizenship and Immigration Services (“USCIS”) to change
her status. Specifically, on July 29, 2019, Appellant filed an application for permanent
residency, a spousal visa, and employment authorization. The applications were received
August 8, 2019 and multiple Notice of Actions were subsequently issued.’

5. The above-stated applications or petitions for permanent residency and a spousal visa are
currently pending with USCIS. While the application is pending, Appellant was granted
employment authorization. Appellant possessed a valid Employment Authorization
Document (“EAD”)® card with the following credentials:

a. Date of Birth: January 2, 1984
b. USCIS #:219-280-578
Category: C09
d. Card #: MSC1991484202
e. Valid from October 4, 2019 to October 3, 2020.°

5 Exhibit 4.
6 Exhibit 1.
7 Exhibit 2.
8 An EAD is a work permit that allows noncitizens to work in the United States.
9 Exhibit 3.
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6. The Department entered Appellant’s information into the Systematic Alien Verification

for Entitlements (SAVE) database maintained by USCIS, Verification Division. This

database is used to determine the immigration status of PUA applicants so only those
entitled to benefits receive them.

7. The SAVE results indicate that Appellant is a non-national of the U.S. who has filed an
application with USCIS for an extension, change, or adjustment of status or to obtain
employment authorization, but a decision has not yet been made. The results confirm that
Appellant’s employment authorization is under Category C09.!°

V. CONCLUSIONS OF LAW

In consideration of the above-stated findings and applicable law, the undersigned issues the
following conclusions of law:

1. Appellant’s employment was affected as a direct result of COVID-19.

Pursuant to Section 2102 of the CARES Act 0f 2020, Public Law 116-136, there are a number
of requirements to meet the eligibility standard of PUA. First, the claimant cannot be qualified
for regular unemployment, extended benefits under state or federal law, or pandemic emergency
unemployment compensation (PEUC).!" Second, the claimant must show that he or she is able
and available for work, as defined by Hawaii law, except they are unemployed, partially
unemployed, or unable to work or unable for work due to at least one of the following COVID-
19 reason identified in Section 2102 (a)(3)(A)(ii)(I) of the CARES Act:

(a) The individual has been diagnosed with COVID-19 or is experiencing symptoms of
COVID-19 and is seeking a medical diagnosis;
(b) A member of the individual’s household has been diagnosed with COVID-19;
(c¢) The individual is providing care for a family member or a member of the individual’s
household who has been diagnosed with COVID-19;
(d) A child or other person in the household for which the individual has primary
caregiving responsibility is unable to attend school or another facility that is closed as
a direct result of the COVID-19 public health emergency and such school or facility
care is required for the individual to work;
(e) The individual is unable to reach the place of employment because of a quarantine
imposed as a direct result of the COVID-19 public health emergency;
10 Exhibit 5.
" This is not at issue in this case.
Administrative Order
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(f) The individual is unable to reach the place of employment because the individual has
been advised by a health care provider to quarantine due to concerns related to
COVID-19;

(g) The individual was scheduled to commence employment and does not have a job or is
unable to reach the job as a direct result of the COVID-19 public health emergency;

(h) The individual has become the breadwinner or major support for a household because
the health of the household has died as a direct result of COVID-19;

(i) The individual has to quit his or her job as a direct result of COVID-19;

() The individual’s place of employment is closed as a direct result of the COVID-19
public health emergency; or

(k) The individual is an independent contractor who is unemployed (total or partial) or is
unable or unavailable to work because of the COVID-19 public health emergency has
severely limited his or her ability to continue performing the customary job.

Based on the evidence and testimony provided, it is clear that Appellant’s employment was
affected as a direct result of COVID-19. Due to COVID-19, there was an immediate halt in
tourism. The lack of tourism greatly impacted the revenue streams of businesses and hotel
industries, such as Employer. Due to the lack of tourism and revenue, as well as the public health
emergency prompted by COVID-19, Employer had to reduce hours, furlough staff, and close the
business. Accordingly, Appellant’s employment was directly affected by a COVID-19 reason,

indicated above.

2. Appellant is not a qualified alien eligible for PUA.
PUA and FPUC are federal public benefits as defined by 8 USC §1611(c). As a condition of

eligibility for any federal public benefit, the claimant must be a “qualified alien™ at the time

relevant to the claim. 8 USC §1611(a). Pursuant to 8 USC §1641, the term “qualified alien” is:

1. An alien admitted for permanent residence under the Immigration and Nationality Act

(INA);

An alien granted asylum under § 208 of the INA;

A refugee admitted to the US under § 207 of the INA,;

An alien paroled into the US under § 212(d)(5) of the INA for at least one year;

An alien whose deportation is being withheld under § 243(h) of the INA ... or whose

removal is being withheld under § 241 (b)(3) of the INA;

An alien granted conditional entry pursuant to § 203 (a)(7) of the INA;

An alien who is a Cuban or Haitian entrant as defined in § S01(e) of the Refugee

Education Assistance Act of 1980; or

8. An alien who (or whose child or parent) has been battered or subject to extreme cruelty
in the U.S. and otherwise satisfies the requirements of § 431(c) of the Act.

nhwn
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Here, Appellant argues she qualifies as an “alien paroled into the US under §212(d)(5) of the
INA for at least one year.” In support of their argument, Appellant only provides the above-
mentioned Notices of Action and EAD card.!> When asked for additional documents to establish

Appellant’s argument, Appellant had no other documents.

The undersigned finds that the evidence is insufficient to establish that the Appellant is a
qualified alien. Sufficient evidence to establish that Appellant is an “alien paroled into the US
under ... INA for at least one year” include the INS Form 1-94 or Form IS12L with stamp showing
admission for at least one year under §212(d)(5) of the INA. No such documents have been
provided or admitted into evidence. Notably, the EAD card and notices indicate that Appellant
was authorized to work based on Category C09. Category C09 is a code that USCIS utilizes for
applicants pending an adjustment in status. Category CO09 is not considered a qualified alien.
While Appellant may have submitted an application for permanent residence and a spousal visa,
said applications have not been approved. Therefore, Appellant was not a qualified alien at the

time of the weeks claimed.

VL. ORDER

For the reasons stated above, it is ORDERED that:

1. The CNMI Department o f Labor’s Determination is AFFIRMED; and

2. The Appellant is NOT ELIGIBLE to receive PUA benefits for the period of March 8,

2020 to December 26, 2020.

Instructions and appeal rights with respect to second level appeals are pending clarification
from U.S. Department of Labor. Until then, any party aggrieved by this Order may request a
second level appeal with a signed letter indicating why he or she disagrees with the decision. The
letter may be submitted to the Administrative Hearing Office in person (Building #1357, Mednilla
Ave) or electronically mailed to hearing@dol.gov.mp. Further action regarding second level
appeals will remain pending until further guidance from U.S. Department of Labor.

So ordered this 30th day of September, 2020.
/s/

JACQUELINE A. NICOLAS
Administrative Hearing Officer

12 See Exhibits 2-3.
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re the Matter of: ) Labor Case No. 20-009
)
MD Siful Islam, )
) SUA SPONTE ORDER OF DISMISSAL
Complainant, )
)
7 V. ;
8 || Wilfredo D. Percil dba WRP Island Servitiks, )
)
9 Respondent. )
10 )
11 On February 20, 2020, Complainant initiated a labor case against Respondent for “not

12 || offering job- papers fraud-never payed [sic] tax.”" On June 23, 2020, after Respondent’s failure
13 ||to submit an answer or response to the complaint, the matter was referred Enforcement for
14 investigation to clarify the Complainant’s allegations and determine wvhether any agency

_ || violations exist. Subsequently, Enforcement conducted several fact-finding interviews. On

: September 21, 2020, Enforcement filed a written determination recommending dismissal.
Pursuant to 3 CMC § 4947(a), “the hearing office may, after notice and an opportunity to

17 be heard is provided to the parties, dismiss sua sponfe a complaint that the hearing ofticer finds

L to be without merit.” Further, “[i]f the complaint is not timely filed, the hcaring office shall

191 dismiss the complaint with prejudice.” NMIAC § 80-20.1-465(e).

20

Here, both parties had an opportunity to be heard during the investigation phase.

21 || Additionally, the parties were provided notice when the determination recommending of

0]
o

dismissal was served to the parties. The partics have not filed any additional documents or

arguments to rebut Enforcement’s determination. Further, after careful review of the

L8]
(V8

determination, there are no claims within the Administrative Hearing Office jurisdiction® that falls

o
I

! Complainant at 1.

27 || There were substantial delays in referring this matter due to the three month closure of government offices during
the declared COVID-19 public health emergency.

28 ||° Notably, “not offering job-papers fi-aud-never payed [sic] tax™ is not within the Administrative Hearing Of fice’s
jurisdiction. See 3 CMC § 4942.

COMMONWENITH REGISTER VOLUME 42 NUMBER 10 OCTOBER 28, 2020 PAGE 044308
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within the six months statute of limitations.* Ultimately, the complaint is devoid of merit and
cannot succeed. Accordingly, pursuant to 3 CMC § 4947(a) and NMIAC § 80-20.1-465(e), the
complaint is hereby DISMISSED, with prejudice.

p—

So ordered this 19th day of October, 2020.

/s/

JACQUELINE A. NICOLAS
Administrative Hearing Officer
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re Matter of: )  PUA Case No. 20-0009

)
Lorena M. Giovannoni )
)

Appellant, ) ADMINISTRATIVE ORDER
)
V. )
)
CNMI Department of Labor, )
Division of Employment Services-PUA, )
)
Appellee. )
)

I. INTRODUCTION

This matter came before the undersigned for an Administrative Hearing on September 29,
2020 at 1:30 p.m. at the Administrative Hearing Office. Due to the ongoing COVID-19 public
health emergency, the hearing was held telephonically. Appellant Lorena M. Giovaiinoni
(*Appellant”) was present and self-represented. Appellee CNMI Department of Labor Division
of Employment Services — Pandemic Unemployment Assistance program (“Appellee” or
“Department”) was present and represented by Director of Employment Services Fugene Tebuteb
and PUA Supervisor Jake Maratita. There were no other witnesses who provided testimony at the
hearing. The following exhibits have been admittcd onto the record:

1. Exhibit 1: Appellant’s Employment Certification Letter, dated April 6, 2020

N

Exhibit 2: Appellant’s Furlough Letter, dated April 6, 2020
Exhibit 3: Appellant’s Employment Authorization Card

(OS]

4. [Exhibit 4: Appellant’s Separation Notice, dated June 14, 2020

W

Exhibit 5: Appellant’s Paystubs for February 24 to March 22, 2020

6. [Exhibit 6: Department’s Save Results

/1]
/1
/1]
/1]
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For the reasons stated below, the Department’s Determination dated September 22, 2020 is
AFFIRMED. Claimant is not eligible for benefits for the period of March 24, 2020 to December
26, 2020.

IL. JURISDICTION

On March 27, 2020, the Coronavirus Aid Relief and Economic Security (“CARES”) Act of
2020 was signed into law creating new temporary federal programs for unemployment benefits
called Pandemic Unemployment Assistance (“PUA”)? and Federal Pandemic Unemployment
Compensation (“FPUC”).> On March 29, 2020, the CNMI Government executed an agreement
with the US Secretary of Labor to operate the PUA and FPUC program in accordance to
applicable law.* The CNMI Department of Labor is charged with the responsibility in
administering the above-mentioned programs in the CNMI. The CNMI Department of Labor
Administrative Hearing Office has been designated to preside over first level appeals of the
aforesaid programs.

Upon review of the records, the appeal was timely filed. Accordingly, jurisdiction is

established.
III. PROCEDURAL HISTORY & ISSUE

Appellant filed a claim for unemployment benefits under the PUA and FPUC programs. Upon
review of Appellant’s application and supporting documents, the Department issued its initial
determination on September 15, 2020. The Department’s determination found the Appellant was
not a qualified alien and denied benefits from March 24, 2020 to December 26, 2020. Appellant
filed the present appeal on September 16, 2020. Appellant is appealing the denial for the weeks
of March 24, 2020 to December 26, 2020. The issue(s) on appeal is whether Appellant is a
qualified alien eligible for PUA.

"

! Based on the Department’s testimony, the Determination was issued September 15, 2020 but the online portal
erroneously generated a “Mail Date” of September 22, 2020.

2 See Section 2102 of the CARES Act of 2020, Public Law 116-136.

3 See Section 2104 of the CARES Act of 2020, Public Law 116-136.

4 Pursuant to Section 2102(h) of the CARES Act of 2020 (Pub. L. 116-136) and 20 CFR § 625.2(r)(1)(ii), the CNMI
Governor issued Executive Order No. 2020-09 declaring Hawaii Employment Security Law as the applicable state
law in the CNMI. Hawaii state law applies, to the extent it does not conflict with applicable federal law and
guidance.

Administrative Order
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IV.  FINDINGS OF FACT

In consideration of the evidence provided and credibility of witness testimony, the

undersigned issues the following findings of fact:

1. Prior to the pandemic, Appellant was employed as a Case Worker at Pacific Fertility
Institute (“Employer”) located in Puerto Rico, Saipan. Appellant regularly worked 40
hours per week at a rate of $10 per hour.’

2. On March 23, 2020, Employer temporarily closed its doors in response to the CNMI
Governor’s executive directive. Appellant was paid her customary hours and customer
rate up until April 6, 2020.

3. Due to the economic impact of COVID-19 and lack of customers, Employer did not
reopen for business. Effective April 6, 2020, Appellant was furloughed with zero hours
and zero pay. ¢

4. Appellant has not been recalled into work or otherwise returned to the workforce since
March 23, 2020.7

5. Appellant applied for permanent residency in October of 2019. Her application for
permanent residency is still pending with the Department of Homeland Security, US
Citizenship and Immigration Services (“USCIS”).

6. In light of the pending application, Appellant was granted employment authorization.
Appellant possesssd a valid Employment Authorization Document (“EAD”)? card with
the following credentials:

a. Date of Birth: October 18, 1987
b. USCIS #: 200-868-588
Category: C09
d. Card #: MSC209300745
e. Valid from January 9, 2020 to January 8, 2021.°
7. The Department entered Appellant’s information into the Systematic Alien Verification

for Entitlements (SAVE) database maintained by USCIS, Verification Division. This

5 Exhibit 1.
6 Exhibit 2.
7 Exhibit 4.
8 AnEAD is a work permit that allows noncitizens to work in the United States.
? Exhibit 3.
Administrative Order
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database is used to determine the immigration status of PUA applicants so only those
entitled to benefits receive them.

8. The SAVE results indicate that Appellant is a non-national of the U.S. who is admitted
for a specific reason and for a limited period of time. The results further indicate that
Appellant is temporarily allowed to work. The results confirm that Appellant’s
employment authorization is under Category C09.'°

V. CONCLUSIONS OF LAW

In consideration of the above-stated findings and applicable law, the undersigned issues the

following conclusions of law:

1. Appellant’s employment was affected as a direct result of COVID-19.

Pursuant to Section 2102 of the CARES Act 0f2020, Public Law 116-136, there are a number
of requirements to meet the eligibility standard of PUA. First, the claimant cannot be qualified
for regular unemployment, extended benefits under state or federal law, or pandemic emergency
unemployment compensation (PEUC).!! Second, the claimant must show that he or she is able
and available for work, as defined by Hawaii law, except they are unemployed, partially
unemployed, or unable to work or unable for work due to at least one of the following COVID-
19 reason identified in Section 2102 (a)(3)(A)(ii)(I) of the CARES Act:

(a) The individual has been diagnosed with COVID-19 or is experiencing symptoms of
COVID-19 and is seeking a medical diagnosis;

(b) A member of the individual’s household has been diagnosed with COVID-19;

(c) The individual is providing care for a family member or a member of the individual’s
household who has been diagnosed with COVID-19;

(d) A child or other person in the household for which the individual has primary
caregiving responsibility is unable to attend school or another facility that is closed as
a direct result of the COVID-19 public health emergency and such school or facility
care is required for the individual to work;

(e) The individual is unable to reach the place of employment because of a quarantine
imposed as a direct result of the COVID-19 public health emergency;

(f) The individual is unable to reach the place of employment because the individual has
been advised by a health care provider to quarantine due to concerns related to
COVID-19;

(g) The individual was scheduled to commence employment and does not have a job or is
unable to reach the job as a direct result of the COVID-19 public health emergency;

10 Exhibit 6.
" This is not at issue in this case.
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(h) The individual has become the breadwinner or major support for a household because
the health of the household has died as a direct result of COVID-19;

(i) The individual has to quit his or her job as a direct result of COVID-19;

(3) The individual’s place of employment is closed as a direct result of the COVID-19
public health emergency; or

(k) The individual is an independent contractor who is unemployed (total or partial) or is
unable or unavailable to work because of the COVID-19 public health emergency has
severely limited his or her ability to continue performing the customary job.

Based on the evidence and testimony provided, it is clear that Appellant’s employment was
affected as a direct result of COVID-19. Due to COVID-19, there was an immediate halt in
tourism. The lack of tourism greatly impacted the revenue streams of businesses, such as
Employer. Due to the lack of tourism and revenue, as well as the public health emergency
prompted by COVID-19, Employer had to reduce hours, furlough staff, and close the business.
While Appellant last worked in March 23, 2020, Appellant testified that she received her full and
customary pay until April 6, 2020. Accordingly, Appellant’s employment was directly affected
by a COVID-19 reason, indicated above, starting April 6, 2020.

2. Appellant is not a qualified alien eligible for PUA.
PUA and FPUC are federal public benefits as defined by 8 USC §1611(c). As a condition of

eligibility for any federal public benefit, the claimant must be a “qualified alien” at the time

relevant to the claim. 8 USC §1611(a). Pursuant to 8 USC §1641, the term “qualified alien” is:

1. An alien admitted for permanent residence under the Immigration and Nationality Act

(INA);

An alien granted asylum under § 208 of the INA;

A refugee admitted to the US under § 207 of the INA;

An alien paroled into the US under § 212(d)(5) of the INA for at least one year;

An alien whose deportation is being withheld under § 243(h) of the INA ... or whose

removal is being withheld under § 241 (b)(3) of the INA;

An alien granted conditional entry pursuant to § 203 (a)(7) of the INA;

An alien who is a Cuban or Haitian entrant as defined in § 501(e) of the Refugee

Education Assistance Act of 1980; or

8. Analien who (or whose child or parent) has been battered or subject to extreme cruelty
in the U.S. and otherwise satisfies the requirements of § 431(c) of the Act.

Dos e

No

Here, Appellant makes no argument or attempt to identify which provision of the qualified

alien definition she fits into. Further, in support of her general position that she qualifies,

Administrative Order
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Appellant simply provided her EAD card. When asked for additional evidence to establish

Appellant’s argument, Appellant had no other documents.'?

Based on the evidence and testimony provided, Appellant does not meet the definition of a
qualified alien. First, the SAVE results indicate that Appellant is an EAD, Category CO09.
Category C09 is a code that USCIS utilizes for applicants pending an adjustment in status.
Category CO09 is not considered a qualified alien. Second, Appellant provides no other evidence
to contradict orrebut the SAVE results. Third, while Appellant may have submitted an application
for permanent residence, said applications have not been approved. Therefore, Appellant was not

a qualified alien at the time of the weeks claimed.

VL. ORDER

For the reasons stated above, it is ORDERED that:

1. The CNMI Department of Labor’s Determination is AFFIRMED; and

2. The Appellant is NOT ELIGIBLE to receive PUA benefits for the period of March 24,

2020 to December 26, 2020.

Instructions and appeal rights with respect to second level appeals are pending clarification
from U.S. Department of Labor. Until then, any party aggrieved by this Order may request a
second level appeal with a signed letter indicating why he or she disagrees with the decision. The
letter may be submitted to the Administrative Hearing Office in person (Building #1357, Mednilla
Ave) or electronically mailed to hearing@dol.gov.mp. Further action regarding second level
appeals will remain pending until further guidance from U.S. Department of Labor.

So ordered this 30th day of September, 2020.
/s/

JACQUELINE A. NICOLAS
Administrative Hearing Officer

12 A's stated on the record, Appellant submitted a copy of a shrunken, blurry, illegible copy of what appears to be a
USCIS Notice of Action. Appellant could not provide a legible copy to which the undersigned and opposing party
could review and test for authenticity, trustworthiness, or relevance. Additionally, Appellant made no argument as to
what that document purports to say. Ultimately, Appellant did not request to admit this document into the record.
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re Matter of: )  PUA Case No. 20-0010

)
Zenaida A. Marcelo )
)

Appellant, ) ADMINISTRATIVE ORDER
)
V. )
)
CNMI Department of Labor, )
Division of Employment Services-PUA, )
)
Appellee. )
)

L. INTRODUCTION
This matter came before the undersigned for an Administrative Hearing on October 1, 2020
at 1:30 p.m. at the Administrative Hearing Office. Due to the ongoing COVID-19 public health
emergency. the hearing was held telephonically. Appellant Zenaida A. Marcelo (*Appellant™)
was present and self-represented. Appellee CNMI Department of Labor Division of Employment
Services — Pandemic Unemployment Assistance program (“Appellee” or “Department’) was
present and represented by PUA Supervisor Jake Maratita and Labor Certification Worker, Denis
Cabrera. There were no other witnesses who provided testimony during the hearing.!
Exhibits:
1. Exhibit 1: Department’s SAVE Results
2. Exhibit 2: Appellant’s [-797 A Notice of Action
For the reasons stated below, the Department’s Determination dated August 25, 2020 is
AFFIRMED. Claimant is not eligible for benefits for the period of June 14, 2020 to December
26, 2020.
I JURISDICTION

On March 27, 2020, the Coronavirus Aid Relief and Economic Security (“CARES”) Act of

[2020 was signed into law creating new temporary federal programs for unemployment benefits

! Appellant’s husband, Bernardine Marcelo, was present on the line but did not provide testimony.

Administrative Order
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3

called Pandemic Unemployment Assistance (“PUA”)? and Federal Pandemic Unemployment
Compensation (“FPUC™).> On March 29, 2020, the CNMI Government executed an agreement
with the US Secretary of Labor to operate the PUA and FPUC program in accordance with
applicable law.* The CNMI Department of Labor is charged with the responsibility in
administering the above-mentioned programs in the CNMI as agents of US Department of Labor.
The CNMI Department of Labor Administrative Hearing Office has been designated to preside

over first level appeals of the aforesaid programs.

Upon review of the records, the appeal was timely filed. Accordingly, jurisdiction is

established.
III. PROCEDURAL HISTORY & ISSUE

Appellant filed a claim for unemployment benefits under the PUA and FPUC programs. Upon
review of Appellant’s application and supporting documents, the Department issued its
determination on August 25, 2020. The Department’s determination found the Appellant was not
a qualified alien and denied benefits effective June 14, 2020 to December 26, 2020. Appellant
filed the present appeal on September 16, 2020. Appellant is appealing the denial for the entire
period. The issue(s) on appeal is: (1) whether the appeal is timely filed; and (2) whether Appellant
is a qualified alien eligible for PUA.?

IV.  FINDINGS OF FACT

In consideration of the evidence provided and credibility of witness testimony, the
undersigned issues the following findings of fact:

1. Prior to the pandemic, Appellant was employed as a second grade teacher at Green

Meadow School (“Employer”) located in Chalan Kiya, Saipan. Appellant regularly

worked 20 hours every two weeks at a rate of $7.70 per hour.

2 See Section 2102 of the CARES Act of 2020, Public Law 116-136.

3 See Section 2104 of the CARES Act of 2020, Public Law 116-136.

4 Pursuant to Section 2102(h) of the CARES Act of 2020 (Pub. L. 116-136) and 20 CFR § 625.2(r)(1)(ii), the CNMI
Governor issued Executive Order No. 2020-09 declaring Hawaii Employment Security Law as the applicable state
law in the CNMI. Hawaii state law applies, to the extent it does not conflict with applicable federal law and
guidance.

5 During the Administrative Hearing, Appellant testified to potential overpayment issues. Since that issue was not
included in the Notice of Hearing, the undersigned declines to make any findings or conclusions with respect to
overpayments. However, this matter shall be referred to the Benefit Payment Control Unit for further investigation.

Administrative Order
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2. From the second week of March to May 2020, Employer was closed. However, Appellant
was able to telework or work from home.

3. Despite COVID-19, Appellant worked the same number of hours. Further, when the
school reopened on August 6, 2020, Appellant’s number of hours increased to 30 hours a
week.

4. Appellant holds an HIB Visa, valid from April 1, 2020 to March 31, 2023.% After
Appellant’s H1 Visa was approved, Appellant’s pay increased to $15.45 per hour.

5. The Department entered Appellant’s information into the Systematic Alien Verification
for Entitlements (SAVE) database maintained by USCIS, Verification Division. This
database is used to determine the immigration status of PUA applicants so only those
entitled to benefits receive them.

6. The SAVE results indicate that Appellant is a non-national of the U.S. who is admitted
for a specific reason and for a limited period of time. The results further indicate that
Appellant is temporarily allowed to work. ’

7. On September 4,2020, Appellant filed her appeal on Guam. On September 7, 2020, Guam
instructed Appellant that she needed to file her appeal in Saipan. Appellant did not
immediately file her appeal because she was taking online classes, five days a week from
8:00 am to 2:30pm.

V. CONCLUSIONS OF LAW

In consideration of the above-stated findings and applicable law, the undersigned issues the

following conclusions of law:

1. For good cause shown, the filing appeal shall be extended to thirty days.
Appellant’s appeal is timely.

Generally, an appeal should be filed within ten days after the Notice of Determination was
issued or served to the claimant. However, the Department may extend the period to thirty days
by a showing of good cause.® Good cause means: (1) illness or disability; (2) keeping an
appointment for a job interview; (3) attending a funeral of a family member; and (4) any other

reason which would prevent a reasonable person from complying as directed.’

6 Exhibit 2.

7 Exhibit 1.

8 HI. Rev. Statute § 383-38(a).
9 HAR § 12-5-81().
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Here, Appellant received the determination on August 25, 2020. Appellant mistakenly filed
her appeal in Guam on September 4, 2020. This mistake was due to a technical error by the
Department’s online portal which generated a determination using Guam’s Department of Labor
letterhead and instructions. On September 7, 2020, Appellant was instructed that she had to file
her appeal with the CNMI Department of Labor, Administrative Hearing Office. Appellant did
not file her appeal for another 9 days, September 16, 2020. Appellant explained that she did not
file because she was taking an online class, which meets 8:00 a.m. to 2:30 p.m., daily. The daily
classes are not a reasonable justification because the Administrative Hearing Office is open from
8:00 a.m. to 4:00 p.m., Monday to Friday. Additionally, instructions are posted on the CNMI
Department of Labor website and email filing was an available option. However, in consideration
of the technical errors and inconsistent filing instructions, the undersigned finds good cause t
extend the filing period to 30 days. Accordingly, Appellant’s filing is timely.

2. Appellant’s employment was not affected as a direct result of COVID-19 because
she had the ability to telework their customary hours with pay.

Pursuant to Section 2102 of the CARES Act 0f 2020, Public Law 116-136, there are a number
of requirements to meet the eligibility standard of PUA. First, the claimant cannot be qualified
for regular unemployment, extended benefits under state or federal law, or pandemic emergency
unemployment compensation (PEUC).!? Second, the claimant must show that he or she is able
and available for work, as defined by Hawaii law, except they are unemployed, partially
unemployed, or unable to work or unable for work due to at least one of the following COVID-

19 reason identified in Section 2102 (a)(3)(A)(ii)(I) of the CARES Act:

(a) The individual has been diagnosed with COVID-19 or is experiencing symptoms of
COVID-19 and is seeking a medical diagnosis;

(b) A member of the individual’s household has been diagnosed with COVID-19;

(c¢) The individual is providing care for a family member or a member of the individual’s
household who has been diagnosed with COVID-19;

(d) A child or other person in the household for which the individual has primary
caregiving responsibility is unable to attend school or another facility that is closed as
a direct result of the COVID-19 public health emergency and such school or facility
care is required for the individual to work;

(e) The individual is unable to reach the place of employment because of a quarantine
imposed as a direct result of the COVID-19 public health emergency;

10 This is not at issue in this case.
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(f) The individual is unable to reach the place of employment because the individual has

been advised by a health care provider to quarantine due to concerns related to
COVID-19;

(g) The individual was scheduled to commence employment and does not have a job or is
unable to reach the job as a direct result of the COVID-19 public health emergency;

(h) The individual has become the breadwinner or major support for a household because
the health of the household has died as a direct result of COVID-19;

(1) The individual has to quit his or her job as a direct result of COVID-19;

(® The individual’s place of employment is closed as a direct result of the COVID-19
public health emergency; or

(k) The individual is an independent contractor who is unemployed (total or partial) or is
unable or unavailable to work because of the COVID-19 public health emergency has
severely limited his or her ability to continue performing the customary job.

Generally, PUA is not available to an individual who has the ability to telework for their
customary work hours with pay. Based on the evidence and testimony provided, it is clear that
Appellant’s employment was not affected as a direct result of COVID-19. While Appellant
testified that her employer closed, Appellant was offered telework for the same number of hours.
Further, when the school reopened in August 6, 2020—Appellant worked even more hours
compared to her employment prior to COVID-19. Since Appellant was given the opportunity to
telework and the number of work hours and pay were unchanged, Appellant’s employment was

not directly affected by a COVID-19 reason, indicated above.

3. Appellant is not a qualified alien eligible for PUA.
PUA and FPUC are federal public benefits'! available to citizens of the United States, District

of Columbia, Puerto Rico, U.S. Virgin Islands, the CNMI, Guam, Republic of Palau, the
Federated States of Micronesia, American Samoa, the Republic of the Marshall Islands, and
qualified aliens who reside and work in the CNMI. As a condition of eligibility for any public
benefit, any qualified alien must meet the statutory definition during the work weeks that

unemployment benefits are claimed. 8 USC §1611(a). Pursuant to 8 USC §1641, the term

“qualified alien” is:

1. An alien admitted for permanent residence under the Immigration and Nationality Act
(INA);

2. Analien granted asylum under § 208 of the INA;

3. A refugee admitted to the US under § 207 ofthe INA;

Il See 8 USC § 1611(c).

Administrative Order
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4. Analien paroled into the US under § 212(d)(5) of the INA for at least one year;

5. Analien whose deportation is being withheld under § 243(h) of the INA ... or whose

removal is being withheld under § 241 (b)(3) of the INA,;

6. An alien granted conditional entry pursuant to § 203 (a)(7) of the INA;

7. Analien who is a Cuban or Haitian entrant as defined in § 501(e) of the Refugee

Education Assistance Act of 1980; or

8. Analien who (or whose child or parent) has been battered or subject to extreme cruelty

in the U.S. and otherwise satisfies the requirements of § 431(c) of the Act.

Here, Appellant makes no argument or attempt to identify which provision of the qualified
alien definition she fits into. Further, in support of her general position that she qualifies,
Appellant simply provided an I-797A Approval Notice, which indicates that she was approved
for an H-1B visa. When asked for additional evidence to establish Appellant’s argument,
Appellant had no other documents. When asked about each provision of the qualified alien
definition, Appellant admits that she does not meet the definition. Based on the evidence and

testimony provided, Appellant does not meet the definition of a qualified alien.

VI. ORDER

For the reasons stated above, it is ORDERED that:

1. The CNMI Department of Labor’s Determination is AFFIRMED; and

2. The Appellant is NOT ELIGIBLE to receive PUA benefits for the period of June 14,

2020 to December 26, 2020.

Instructions and appeal rights with respect to second level appeals are pending clarification
from U.S. Department of Labor. Until then, any party aggrieved by this Order may request a
second level appeal with a signed letter indicating why he or she disagrees with the decision. The
letter may be submitted to the Administrative Hearing Office in person (Building #1357, Mednilla
Ave) or electronically mailed to hearing@dol.gov.mp. Further action regarding second level
appeals will remain pending until further guidance from U.S. Department of Labor.

So ordered this 9th day of October, 2020.
/s/

JACQUELINE A. NICOLAS
Administrative Hearing Officer

Administrative Order
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re Matter of: )  PUA Case No. 20-0011

)
Yangsong Z. Jackson )
)

Appellant, ) ADMINISTRATIVE ORDER
)
V. )
)
CNMI Department of Labor, )
Division of Employment Services-PUA, )
)
Appellee. )
)

L. INTRODUCTION
This matter came before the undersigned for an Administrative Hearing on October 1, 2020
at 9:00 a.m. at the Administrative Hearing Office. Due to the ongoing COVID-19 public health
emergency, the hearing was held telephonically. Appellant Yangsong Z. Jackson (“Appellant™)
was present and self-represented. Appellee CNMI Department of Labor Division of Employment
Services — Pandemic Unemployment Assistance program (“Appellee” or “Department”) was
present and represented by PUA Supervisor Jake Maratita and Labor Certification Worker, Denis
Cabrera. Interpreter Brandon Doggett was also present.
Appcllant’s Witnesses:
1. Gregory Jackson (Husband); and
2. Tony M. Sablan (Document Handler for Appellant’s USCIS petitions).
Exhibits:
1. Exhibit 1: Appellant’s Employment Authorization Card; and
2. Department’s Save Results.
For the reasons stated below, the Department’s Determination dated September 15, 2020 is

MODIFIED.' Claimantisnoteligible for benefits for the period of February 9, 2020 to December
26, 2020.

'As further discussed below, the undersigned finds the determination denying benefits is proper. However, the
Determination is modified to include an end date of the disqualification period.

Administrative Order
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IL JURISDICTION

On March 27, 2020, the Coronavirus Aid Relief and Economic Security (“CARES”) Act of
2020 was signed into law creating new temporary federal programs for unemployment benefits
called Pandemic Unemployment Assistance (“PUA”)? and Federal Pandemic Unemployment
Compensation (“FPUC”).> On March 29, 2020, the CNMI Government executed an agreement
with the US Secretary of Labor to operate the PUA and FPUC program in accordance to
applicable law.* The CNMI Department of Labor is charged with the responsibility in
administering the above-mentioned programs in the CNMI. The CNMI Department of Labor
Administrative Hearing Office has been designated to preside over first level appeals of the

aforesaid programs.

Upon review of the records, the appeal was timely filed. Accordingly, jurisdiction is

established.
III. PROCEDURAL HISTORY & ISSUE

Appellant filed a claim for unemployment benefits under the PUA and FPUC programs. Upon
review of Appellant’s application and supporting documents, the Department issued its initial
determination on September 15, 2020. The Department’s determination found the Appellant was
not a qualified alien and denied benefits effective February 9, 2020. Appellant filed the present
appeal on September 17, 2020. Appellant is appealing the denial for the entire period, effective
February 9, 2020. The issue(s) on appeal is whether Appellant is a qualified alien eligible for
PUA.

IV.  FINDINGS OF FACT

In consideration of the evidence provided and credibility of witness testimony, the
undersigned issues the following findings of fact:
"

"

2 See Section 2102 of the CARES Act of 2020, Public Law 116-136.

3 See Section 2104 of the CARES Act of 2020, Public Law 116-136.

4 Pursuant to Section 2102(h) of the CARES Act0of 2020 (Pub. L. 116-136) and 20 CFR § 625.2(r)(1)(ii), the CNMI
Governor issued Executive Order No. 2020-09 declaring Hawaii Employment Security Law as the applicable state
law in the CNMI. Hawaii state law applies, to the extent it does not conflict with applicable federal law and
guidance.

Administrative Order
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1. Prior to the pandemic, Appellant was employed as a Table Supervisor at Best Sunshine
Casino (“Employer”) located in Garapan, Saipan. Appellant regularly worked 40 hours
per week at a rate of $17 per hour.

2. On March 17, 2020, Employer temporarily closed its doors in response to the CNMI
Governor’s executive directive regarding the public health emergency. Due to the
economic impact of COVID-19 and lack of customers, Employer did not reopen for
business.

3. Appellant has not been recalled into work or otherwise returned to the workforce since
March 17, 2020.

4. Appellant applied for permanent residency in June 26, 2017. Her application for
permanent residency is still pending with the Department of Homeland Security, US
Citizenship and Immigration Services (“USCIS”).

5. In light of the pending application, Appellant was granted employment authorization.
Appellant possessed a valid Employment Authorization Document (“EAD”) card with
the following credentials:

a. Date of Birth: September 5, 1975

b. USCIS #: 200-865-467

c. Category: C09

d. Card#: MSC1990114200

e. Valid from January 9, 2020 to January 8, 2021.6

6. The Department entered Appellant’s information into the Systematic Alien Verification
for Entitlements (SAVE) database maintained by USCIS, Verification Division. This
database is used to determine the immigration status of PUA applicants so only those
entitled to benefits receive them.

7. The SAVE results indicate that Appellant is a non-national of the U.S. who is admitted
for a specific reason and for a limited period of time. The results further indicate that
Appellant is temporarily allowed to work. The results confirm that Appellant’s

employment authorization is under Category C09.’

5 An EAD is a work permit that allows noncitizens to work in the United States.

6 Exhibit 1.
7 Exhibit 2.
Administrative Order
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V. CONCLUSIONS OF LAW
In consideration of the above-stated findings and applicable law, the undersigned issues the

following conclusions of law:

1. Appellant’s employment was affected as a direct result of COVID-19.

Pursuant to Section 2102 of the CARES Act of 2020, Public Law 116-136, there are a number
of requirements to meet the eligibility standard of PUA. First, the claimant cannot be qualified
for regular unemployment, extended benefits under state or federal law, or pandemic emergency
unemployment compensation (PEUC).® Second, the claimant must show that he or she is able and
available for work, as defined by Hawaii law, except they are unemployed, partially unemployed,
or unable to work or unable for work due to at least one of the following COVID-19 reason

identified in Section 2102 (a)(3)(A)(ii)(I) of the CARES Act:

(a) The individual has been diagnosed with COVID-19 or is experiencing symptoms of
COVID-19 and is seeking a medical diagnosis;

(b) A member of the individual’s household has been diagnosed with COVID-19;

(c) The individual is providing care for a family member or a member of the individual’s
household who has been diagnosed with COVID-19;

(d) A child or other person in the household for which the individual has primary
caregiving responsibility is unable to attend school or another facility that is closed as
a direct result of the COVID-19 public health emergency and such school or facility
care is required for the individual to work;

(e) The individual is unable to reach the place of employment because of a quarantine
imposed as a direct result of the COVID-19 public health emergency;

(f) The individual is unable to reach the place of employment because the individual has
been advised by a health care provider to quarantine due to concerns related to
COVID-19;

(g) The individual was scheduled to commence employment and does not have a job or is
unable to reach the job as a direct result of the COVID-19 public health emergency;

(h) The individual has become the breadwinner or major support for a household because
the health of the household has died as a direct result of COVID-19;

(1) The individual has to quit his or her job as a direct result of COVID-19;

() The individual’s place of employment is closed as a direct result of the COVID-19
public health emergency; or

(k) The individual is an independent contractor who is unemployed (total or partial) or is
unable or unavailable to work because of the COVID-19 public health emergency has
severely limited his or her ability to continue performing the customary job.

8 This is not at issue in this case.
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Based on the evidence and testimony provided, it is clear that Appellant’s employment was
affected as a direct result of COVID-19. Notably, Appellant failed to show how her employment
was affected back to February 9, 2020. However, on March 17, 2020, Employer closed the
business and has yet to reopen. Due to COVID-19, there was an immediate halt in tourism. The
lack of tourism greatly impacted the revenue streams of businesses, such as Employer. Due to the
lack of tourism and revenue, as well as the public health emergency prompted by COVID-19,
Employer had to close the business. During this time, employees like Appellant received zero
work and zero pay. Accordingly, Appellant’s employment was directly affected by a COVID-19

reason, indicated above.

2. Appellant is not a qualified alien eligible for PUA.
PUA and FPUC are federal public benefits as defined by 8 USC §1611(c). As a condition of
eligibility for any federal public benefit, the claimant must be a “qualified alien” at the time

relevant to the claim. 8 USC §1611(a). Pursuant to 8 USC §1641, the term “qualified alien” is:

1. An alien admitted for permanent residence under the Immigration and Nationality Act

(INA);

An alien granted asylum under § 208 of the INA;

A refugee admitted to the US under § 207 of the INA;

An alien paroled into the US under § 212(d)(5) of the INA for at least one year;

An alien whose deportation is being withheld under § 243(h) of the INA ... or whose

removal is being withheld under § 241 (b)(3) of the INA;

An alien granted conditional entry pursuant to § 203 (a)(7) of the INA;

An alien who is a Cuban or Haitian entrant as defined in § 501(e) of the Refugee

Education Assistance Act of 1980; or

8. An alien who (or whose child or parent) has been battered or subject to extreme cruelty
in the U.S. and otherwise satisfies the requirements of § 431(c) of the Act.

N el g

N

Here, Appellant makes no argument or attempt to identify which provision of the qualified
alien definition she fits into. Further, in support of her general position that she qualifies,
Appellant simply provided her EAD card. When asked for additional evidence to establish
Appellant’s argument, Appellant had no other documents. Appellant simply argued that she is

legally present in the CNMI, has been paying local taxes, and authorized to work.

Based on the evidence and testimony provided, Appellant does not meet the definition of a
qualified alien. First, the SAVE results indicate that Appellant is an EAD, Category CO09.
Category C09 is a code that USCIS utilizes for applicants pending an adjustment in status.

Administrative Order
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Category CO09 is not considered a qualified alien. Second, Appellant provides no other evidence
to contradict or rebut the SAVE results. In fact, testimony from Appellant and Witness Sablan
indicate that Appellant only has a pending application for permanent residency. That application
has not been approved or granted. There are no other applications that have been granted.
Accordingly, until approval or other showing, Appellant is not a qualified alien. More
importantly, Appellant was not a qualified alien at the time of the weeks she is claiming PUA

benefits.

VI. ORDER

For the reasons stated above, it is ORDERED that:

1. The CNMI Department of Labor’s Determination is AFFIRMED; and

2. The Appellant is NOT ELIGIBLE to receive PUA benefits for the period of February

9, 2020 to December 26, 2020.

Instructions and appeal rights with respect to second level appeals are pending clarification
from U.S. Department of Labor. Until then, any party aggrieved by this Order may request a
second level appeal with a signed letter indicating why he or she disagrees with the decision. The
letter may be submitted to the Administrative Hearing Office in person (Building #1357, Mednilla
Ave) or electronically mailed to hearing@dol.gov.mp. Further action regarding second level
appeals will remain pending until further guidance from U.S. Department of Labor.

So ordered this 9th day of October, 2020.
/s/

JACQUELINE A. NICOLAS
Administrative Hearing Officer

Administrative Order
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re the Matter of: ) Labor Case No. 20-011
)
Evangeline S. Dela Cruz, )
)
Complainant, ) DEFAULT JUDGMENT
)
v. )
)
Marianas Health Services, Inc., )
)
Respondent. )
)

This matter came for an online Administrative Hearing on October 7, 2020 at 9:00 a.m. at
the Administrative Hearing Of fice. Complainant Evangeline S. Dela Cruz (“Complainant”) failed

! Respondent Marianas Health Services, Inc. (“Respondent™) was present and

to appear.
represented by Director of Operations Maria Ana Castro and Finance Director Arlene Lizama.
The Department’s Enforcement, Monitoring, and Compliance Section (“Enforcement™) was also
present and represented by investigator Jerrick Cruz.

On the evening of October 5, 2020, Complainant filed an untimely request to continue the
Administrative Hearing because she is in the Philippines and did not have internet access. While
undersigned recognizes that Complainant was required to depart the CNMI because her CW-1
permit expired, it is unclear whether Complainant will return to the CNMI. Notably, the
Administrative Hearing Office only has jurisdiction within the CNMI and cannot conduct
hearings on foreign land. A continuance would not cure these deficiencies. Further, a continuance
would create an undue burden and prejudice Respondent in having to defend against an absent or
unavailable Complainant. Accordingly, Complainant’s request for a continuance is DENIED.

Considering Complainant’s absence, Respondent moved for Default Judgment. Pursuant
to NMIAC § 80-20.1-480(1), “[e]xcept for good cause shown, failure of a party to appear at a

hearing after timely being served notice to appear shall be deemed to constitute a waiver of any

" Upon review of the record, the notice of hearing was issued and served to the parties on September |, 2020.
Accordingly, the undersigned finds that notice and service was proper-.

Default Judgment
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right to pursue or contest the allegations in the complaint.” Here, notice and service of process

—

was sufficient. Further, the undersigned finds Complainant’s departure from the CNMI as a

waiver in pursuing the allegations in the Complaint. Accordingly, DEFAULT JUDGMENT is

hereby entered in favor of Respondent.

So ordered this 7th day of October, 2020.

/s/
JACQUELINE A. NICOLAS
Administrative Hearing Officer
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re Matter of: ) PUA Case No. 20-0012
)
Marcelo V. Masilungan )
)
Appellant, ) ADMINISTRATIVE ORDER
)
V. )
)
CNMI Department of Labor, )
Division of Employment Services-PUA, )
)
Appellee. )
)
11
- L. INTRODUCTION
) This matter came before the undersigned for an Administrative Hearing on October 6, 2020
13
at 9:00 a.m. at the Administrative Hearing Office. Due to the ongoing COVID-19 public health
14
emergency, the hearing was held telephonically. Appellant Marcelo V. Masilungan (“Appellant™)
= was present and self-represented. Appellee CNMI Department of Labor Division of Employment
16

Services — Pandemic Unemployment Assistance program (“Appellee” or “Department”) was
17 || present and represented by PUA Supervisor Jake Maratita and Labor Certification Worker,

18 || Dennis Cabrera. There were no other witnesses who gave testimony at the hearing.

19 Exhibits:
20 1. Exhibit I: Appellant’s Letter w/ Copy of E2 Visa and EAD Card, dated September 3,
21 2020
5 2. Exhibit 2: Department’s Determination, dated September 15, 2020
- 3. Exhibit 3: Department’s Save Results.

For the reasons stated below, the Department’s Determination dated September 15, 2020 is
& AFFIRMED. Claimant is not eligible for benefits for the period of March 15, 2020 to December
2> 1126, 2020.
b II.  JURISDICTION
i; On March 27, 2020, the Coronavirus Aid Relief and Economic Security (“CARES™) Act of

2020 was signed into law creating new temporary federal programs for unemployment benefits
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1 || called Pandemic Unemployment Assistance (“PUA™)! and Federal Pandemic Unemployment
2 || Compensation (“FPUC”).2 On March 29, 2020, the CNMI Government executed an agreement
3 [|with the US Secretary of Labor to operate the PUA and FPUC program in accordance to
4 ||applicable law.> The CNMI Department of Labor is charged with the responsibility in
5 ||administering the above-mentioned programs in the CNMI. The CNMI Department of Labor
6 || Administrative Hearing Office has been designated to preside over first level appeals of the
7 || aforesaid programs.
8 Upon review of the records, the appeal was timely filed. Accordingly, jurisdiction is
9 || established.
10 III. PROCEDURAL HISTORY & ISSUE
1 Appellant filed a claim for unemployment benefits under the PUA and FPUC programs. Upon
review of Appellant’s application and supporting documents, the Department issued its initial
12 determination on September 15, 2020. The Department’s determination found the Appellant was
13 not a qualified alien and denied benefits effective March 15, 2020 to December 26, 2020.
14 Appellant filed the present appeal on September 21, 2020. Appellant is appealing the denial for
15 || March 15,2020 to April 30, 2020. The issue(s) on appeal is whether Appellant is a qualified alien
16 || eligible for PUA.
17 IV.  FINDINGS OF FACT
18 In consideration of the evidence provided and credibility of witness testimony, the
19 || undersigned issues the following findings of fact:
20 1. Prior to the pandemic, Appellant was employed as the President of White Coconut
21 Computer Services (“Employer”) located in Garapan, Saipan. Appellant regularly worked
40 hours per week at a rate of $22.50 per hour.
2 2. On or around mid-March, Employer temporarily closed its doors in response to the CNMI
23 Governor’s executive directive regarding the public health emergency. During this time
24
25
26 ||!See Section 2102 of the CARES Act of 2020, Public Law 116-136.
2 See Section 2104 of the CARES Act of 2020, Public Law 116-136.
27 || Pursuant to Section 2102(h) of the CARES Act of 2020 (Pub. L. 116-136) and 20 CFR § 625.2(r)(1)(ii), the CNMI
Governor issued Executive Order No. 2020-09 declaring Hawaii Employment Security Law as the applicable state
28 lga:ivd;nn::}: CNML. Hawaii state law applies, to the extent it does not conflict with applicable federal law and
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1 the business was only open half day. The business reopened for regular business hours on
5 May 1, 2020. The business has been open full day to the date of this hearing and reports
an increase in revenue.
3
3. Appellant was authorized to work in the CNMI pursuant to an E2 Investor Visa valid from
4 May 15,2017 to May 15, 2020.*
3 4. On or around September 2019, Appellant applied for permanent residency. To date, the
6 petition for permanent residency is still pending.
7 5. In light of the pending application, Appellant was granted employment authorization.
8 Appellant possessed a valid Employment Authorization Document (“EAD”)° card with
9 the following credentials:
10 a. Date of Birth: October 30, 1973
1 b. USCIS #: 087-956-286
12 c. Category: C09
] d. Card #: MSC1991700769
1
e. Valid from November 12, 2019 to November 11, 2020.6
14 6. The Department entered Appellant’s EAD Card information into the Systematic Alien
15 Verification for Entitlements (SAVE) database maintained by USCIS, Verification
16 Division.” This database is used to determine the alien status of PUA applicants so only
17 those entitled to benefits receive them.
18 7. The SAVE results indicate that Appellant is a non-national of the U.S. who is admitted
19 for a specific reason and for a limited period of time. The results further indicate that
20 Appellant is temporarily allowed to work. The results confirm that Appellant’s
21 employment authorization is under Category C09.2
22 V. CONCLUSIONS OF LAW
’ In consideration of the above-stated findings and applicable law, the undersigned issues the
following conclusions of law:
24
25
4 Exhibit 1.
26 |5 AnEAD is a work permit that allows noncitizens to work in the United States.
¢ Exhibit 1.
27 || The Department did not utilize information from the Appellant’s E2 Investor Visa because it was not provided to
the Department with his PUA application. Regardless, the E2 Investor Visa would not have changed the SAVE
28 || Results.
8 Exhibit 3.
TOBER 28, 2020 PAGE 044332
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1. Appellant’s employment was affected as a direct result of COVID-19.

Pursuant to Section 2102 of the CARES Act of 2020, Public Law 116-136, there are a number
of requirements to meet the eligibility standard of PUA. First, the claimant cannot be qualified
for regular unemployment, extended benefits under state or federal law, or pandemic emergency
unemployment compensation (PEUC).? Second, the claimant must show that he or she is able and
available for work, as defined by Hawaii law, except they are unemployed, partially unemployed,
or unable to work or unable for work due to at least one of the following COVID-19 reason

identified in Section 2102 (a)(3)(A)(ii)(I) of the CARES Act:

(a) The individual has been diagnosed with COVID-19 or is experiencing symptoms of
COVID-19 and is seeking a medical diagnosis;

(b) A member of the individual’s household has been diagnosed with COVID-19;

(c) The individual is providing care for a family member or a member of the individual’s
household who has been diagnosed with COVID-19;

(d) A child or other person in the household for which the individual has primary
caregiving responsibility is unable to attend school or another facility that is closed as
a direct result of the COVID-19 public health emergency and such school or facility
care is required for the individual to work;

(e) The individual is unable to reach the place of employment because of a quarantine
imposed as a direct result of the COVID-19 public health emergency;

(f) The individual is unable to reach the place of employment because the individual has
been advised by a health care provider to quarantine due to concerns related to
COVID-19;

(g) The individual was scheduled to commence employment and does not have a job or is
unable to reach the job as a direct result of the COVID-19 public health emergency;

(h) The individual has become the breadwinner or major support for a household because
the health of the household has died as a direct result of COVID-19;

(i) The individual has to quit his or her job as a direct result of COVID-19;

(3) The individual’s place of employment is closed as a direct result of the COVID-19
public health emergency; or

(k) The individual is an independent contractor who is unemployed (total or partial) or is
unable or unavailable to work because of the COVID-19 public health emergency has
severely limited his or her ability to continue performing the customary job.

Based on the evidence and testimony provided, it is clear that Appellant’s employment was
affected as a direct result of COVID-19. On or around mid-March 2020, Employer closed the
business half day pursuant to the Governor’s Executive Orders regarding the COVID-19 public
health emergency. The business returned to full days on May 1, 2020. Accordingly, Appellant’s

9 This is not at issue in this case.
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employment was directly affected by a COVID-19 reason, indicated above from the time of

closure to reopening on May 1, 2020.

2. Appellant is not a qualified alien eligible for PUA.

PUA and FPUC are federal public benefits as defined by 8 USC §1611(c). As a condition of
eligibility for any federal public benefit, the claimant must be a “qualified alien” at the time

relevant to the claim. 8 USC §1611(a). Pursuant to 8 USC §1641, the term “qualified alien” is:

1. An alien admitted for permanent residence under the Immigration and Nationality Act
(INA);

2. Analien granted asylum under § 208 of the INA,;

3. Arefugee admitted to the US under § 207 of the INA;

4. An alien paroled into the US under § 212(d)(5) of the INA for at least one year;

5. An alien whose deportation is being withheld under § 243(h) ofthe INA ... or whose
removal is being withheld under § 241 (b)(3) of the INA;

6. Analien granted conditional entry pursuant to § 203 (a)(7) of the INA;

7. Analien who is a Cuban or Haitian entrant as defined in § 501 (e) of the Refugee

Education Assistance Act of 1980; or

8. An alien who (or whose child or parent) has been battered or subject to extreme cruelty

in the U.S. and otherwise satisfies the requirements of § 431(c) of the Act.

Here, Appellant makes no argument or attempt to identify which provision of the qualified
alien definition he fits into. Appellant simply provided a copy of his E2 investor visa and EAD
card. Further, Appellant simply questions why EAD CI11 can qualify while EAD C09 does not.
When asked for additional evidence to establish Appellant’s argument, Appellant had no other
documents. When questioned with regards to each provision of the qualified alien statute, as listed
above, Appellant stated he was not a permanent resident, alien granted asylum, refugee, alien
paroled into the U.S. for at least one year, an alien pending deportation or removal, an alien
granted conditional entry, a Cuban or Haitian entrant, or an alien battered or subject to extreme

cruelty.

Based on the evidence and testimony provided, Appellant does not meet the definition of a
qualified alien. First, the SAVE results indicate that Appellant is an EAD, Category CO09.
Category C09 is a code that USCIS utilizes for applicants pending an adjustment in status. While
the undersigned recognizes that Appellant has a pending application or petition with USCIS, said
petition has not been approved or granted. Second, the undersigned rejects Appellant’s arguments

that EADs with the category C09 and C11 are virtually the same and should be treated as such.
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Appellant misunderstands the applicable law. As indicated above, C09 references an individual
who is authorized to work pending an adjustment in their status. Alternatively, C11 refers to an
alien paroled into the United States in the public interest or temporarily for emergency reasons.
Parolees who have been in the U.S. for at least one year may be considered qualified alien, while
those pending an adjustment in their status are not. Third, the undersigned rejects Appellant’s
arguments that E2 Investor Visas meets the qualified alien definition. As stated above, the
qualified alien definition is very specific. While the E2 investor visa granted Appellant certain
rights and privileges to live and work in the CNMI, the E2 investor visa does not grant rights to
federal public benefits, such as PUA. In conclusion, Appellant is not a qualified alien. More
importantly, Appellant was not a qualified alien at the time of the weeks he is claiming PUA

benefits.

V1. ORDER

For the reasons stated above, it is ORDERED that:

1. The CNMI Department of Labor’s Determination is AFFIRMED; and

2. The Appellant is NOT ELIGIBLE to receive PUA benefits for the period of February

9, 2020 to December 26, 2020.

Instructions and appeal rights with respect to second level appeals are pending clarification
from U.S. Department of Labor. Until then, any party aggrieved by this Order may request a
second level appeal with a signed letter indicating why he or she disagrees with the decision. The
letter may be submitted to the Administrative Hearing Office in person (Building #1357, Mednilla
Ave) or electronically mailed to hearing@dol.gov.mp. Further action regarding second level
appeals will remain pending until further guidance from U.S. Department of Labor.

So ordered this 9th day of October, 2020.
/s/

JACQUELINE A. NICOLAS
Administrative Hearing Officer

H REGISTER VOLUME 42 NUMBER10  OCTOBER 28,2020 PAGE 044335




(OS]

w

~N A

[£S] (]
(0%] o

o
S~

COMMONWEA

Administrative Order
PUA-20-0013
Page 1 0f 6

COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re Matter of: ) PUA Case No. 20-0013

)
Gerardo D. Agustin )
)

Appellant, ) ADMINISTRATIVE ORDER
)
V. )
)
CNMI Department of Labor, )
Division of Employment Services-PUA, )
)
Appellee. )
)

L. INTRODUCTION
This matter came before the undersigned for an Administrative Hearing on October 6, 2020
at 9:00 a.m. at the Administrative Hearing Office. Due to the ongoing COVID-19 public health
emergency, the hearing was held telephonically. Appellant Gerardo D. Agustin (“Appellant’) was
present and self-represented. Appellee CNMI Department of Labor Division of Employment
Services — Pandemic Unemployment Assistance program (“Appellee” or “Department”) was
present and represented by PUA Supervisor Jake Maratita and Labor Certification Worker,
Dennis Cabrera. Interpreter Rochelle Tomokane assisted with the proceedings. There were no
other witnesses who gave testimony at the hearing.!
Exhibits:
1. Exhibit I: Copy of Appellant’s Employment Authorization Card, valid between March
4,2020 to March 3, 2020
2. Exhibit 2: Department’s Save Results
For the reasons stated below, the Department’s Determination dated September 15, 2020 is
AFFIRMED. Claimant is not eligible for benefits for the period of March 22, 2020 to December
26, 2020.
"1

! Appellant’s friend, Maria Theresa Cruz, was present on the line but did not provide testimony.
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IL JURISDICTION

On March 27, 2020, the Coronavirus Aid Relief and Economic Security (“CARES”) Act of
2020 was signed into law creating new temporary federal programs for unemployment benefits
called Pandemic Unemployment Assistance (“PUA”)? and Federal Pandemic Unemployment
Compensation (“FPUC”).3> On March 29, 2020, the CNMI Government executed an agreement
with the US Secretary of Labor to operate the PUA and FPUC program in accordance to
applicable law.* The CNMI Department of Labor is charged with the responsibility in
administering the above-mentioned programs in the CNMIL. The CNMI Department of Labor
Administrative Hearing Office has been designated to preside over first level appeals of the
aforesaid programs.

Upon review of the records, the appeal was timely filed. Accordingly, jurisdiction is

established.
III. PROCEDURAL HISTORY & ISSUE

Appellant filed a claim for unemployment benefits under the PUA and FPUC programs. Upon
review of Appellant’s application and supporting documents, the Department issued its initial
determination on September 15, 2020. The Department’s determination found the Appellant was
not a qualified alien and denied benefits effective March 15, 220 to December 26, 2020. Appellant
filed the present appeal on September 21, 2020. Appellant is appealing the denial for March 15,
2020 to April 30, 2020. The issue(s) on appeal is whether Appellant is a qualified alien eligible
for PUA.

IV.  FINDINGS OF FACT
In consideration of the evidence provided and credibility of witness testimony, the

undersigned issues the following findings of fact:

2 See Section 2102 of the CARES Act of 2020, Public Law 116-136.

3 See Section 2104 of the CARES Act of 2020, Public Law 116-136.

4 Pursuant to Section 2102(h) of the CARES Act of 2020 (Pub. L. 116-136) and 20 CFR § 625.2(r)(1)(ii), the CNMI
Governor issued Executive Order No. 2020-09 declaring Hawaii Employment Security Law as the applicable state

law in the CNMI. Hawaii state law applies, to the extent it does not conflict with applicable federal law and
guidance.
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1. Prior to the pandemic, Appellant was employed as an Assistant Cook at Kinpachi
Restaurant (“Employer”) located in Garapan, Saipan. Appellant regularly worked 34-40
hours biweekly at a rate of $7.51 per hour.

2. Effective March 24,2020, Employer temporarily closed its doors in response to the CNMI
Governor’s executive directive regarding the public healthemergency. Appellant returned
to work around the last week of July 2020, with reduced hours.

3. On August 7, 2020, Appellant stopped working at Employer at started another job with
higher pay and more hours.

4. Despite having another job, Appellant continued to apply for benefits and is appealing the
entire denial period from March 22, 2020 to December 26, 2020.°

5. Onoraround December 27 2019, Appellant applied for permanent residency. To date, the
petition for permanent residency is still pending.

6. In light of the pending application, Appellant was granted employment authorization.
Appellant possessed a valid Employment Authorization Document (“EAD”)® card with
the following credentials:

a. Date of Birth: February 8, 1969

b. USCIS #: 200-160-269

c. Category: C09

d. Card #: MSC2090500787

e. Valid from March 4, 2020 to March 3, 2021.”

7. On or around September 17, 2020, the Department entered Appellant’s EAD Card
information into the Systematic Alien Verification for Entitlements (SAVE) database
maintained by USCIS, Verification Division.? This database is used to determine the alien

status of PUA applicants so only those entitled to benefits receive them.

5 The Department shall report this potential fraud issue to the appropriate federal agency.

¢ An EAD is a work permit that allows noncitizens to work in the United States.

" Exhibit 1.

8 The Department did not utilize information from the Appellant’s E2 Investor Visa because it was not provided to
the Department with his PUA application. Regardless, the E2 Investor Visa would not have changed the SAVE
Results.
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1 8. The SAVE results indicate that Appellant is a non-national of the U.S. who is temporarily
5 authorized to work in the U.S. The results confirm that Appellant’s employment
authorization is under Category C09.°
3
V. CONCLUSIONS OF LAW
4 In consideration of the above-stated findings and applicable law, the undersigned issues the
3 following conclusions of law:
6 1. Appellant’s employment was affected as a direct result of COVID-19.
7
g Pursuant to Section 2102 of the CARES Act 0f 2020, Public Law 116-136, there are a number
of requirements to meet the eligibility standard of PUA. First, the claimant cannot be qualified
? for regular unemployment, extended benefits under state or federal law, or pandemic emergency
10 unemployment compensation (PEUC).!? Second, the claimant must show that he or she is able
11 lland available for work, as defined by Hawaii law, except they are unemployed, partially
12 || unemployed, or unable to work or unable for work due to at least one of the following COVID-
13 || 19 reason identified in Section 2102 (a)(3)(A)(ii)(I) of the CARES Act:
14 (a) The individual has been diagnosed with COVID-19 or is experiencing symptoms of
15 COVID-19 and is seeking a medical diagnosis;
(b) A member of the individual’s household has been diagnosed with COVID-19;
16 (c) The individual is providing care for a family member or a member of the individual’s
household who has been diagnosed with COVID-19;
17 (d) A child or other person in the household for which the individual has primary
18 caregiving responsibility is unable to attend school or another facility that is closed as
a direct result of the COVID-19 public health emergency and such school or facility
19 care is required for the individual to work;
(e) The individual is unable to reach the place of employment because of a quarantine
20 imposed as a direct result of the COVID-19 public health emergency;
21 (f) The individual is unable to reach the place of employment because the individual has
been advised by a health care provider to quarantine due to concerns related to
22 COVID-19;
23 (2) The individual was scheduled to commence employment and does not have a job or is
unable to reach the job as a direct result of the COVID-19 public health emergency;
24 (h) The individual has become the breadwinner or major support for a household because
the health of the household has died as a direct result of COVID-19;
25 (i) The individual has to quit his or her job as a direct result of COVID-19;
26 (3 The individual’s place of employment is closed as a direct result of the COVID-19
public health emergency; or
27
28 ||° Exhibit 3.
10 This is not at issue in this case.
PAGE 044339
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1 (k) The individual is an independent contractor who is unemployed (total or partial) or is
unable or unavailable to work because of the COVID-19 public health emergency has
2 severely limited his or her ability to continue performing the customary job.
3 Based on the evidence and testimony provided, it is clear that Appellant’s employment was
4 ||affected as a direct result of COVID-19. At the end of March 2020, Employer closed the business
5 |{half day pursuant to the Governor’s Executive Orders regarding the COVID-19 public health
6 || emergency. Further, when the business reopened Appellant was given reduced hours due to lack
7 of customers from the halt in tourism. Accordingly, Appellant’s employment was directly
g affected by a COVID-19 reason from March 24, 2020 to August 7, 2020—when Appellant
returned to full time work with another employer.
9
10 2. Appellant is not a qualified alien eligible for PUA.
11 PUA and FPUC are federal public benefits as defined by 8 USC §1611(c). As a condition of
12 eligibility for any federal public benefit, the claimant must be a “qualified alien” at the time
13 || relevant to the claim. 8 USC §1611(a). Pursuant to 8 USC §1641, the term “qualified alien” is:
14
1. An alien admitted for permanent residence under the Immigration and Nationality Act
15 (INA),
16 2. Analien granted asylum under § 208 of the INA;
3. Arefugee admitted to the US under § 207 of the INA;
17 4. An alien paroled into the US under § 212(d)(5) of the INA for at least one year;
5. An alien whose deportation is being withheld under § 243(h) of the INA ... or whose
18 removal is being withheld under § 241 (b)(3) of the INA;
19 6. Analien granted conditional entry pursuant to § 203 (a)(7) of the INA;
7. Analien who is a Cuban or Haitian entrant as defined in § 501(e) of the Refugee
20 Education Assistance Act of 1980; or
8. An alien who (or whose child or parent) has been battered or subject to extreme cruelty
21 in the U.S. and otherwise satisfies the requirements of § 431(c) of the Act.
22 Here, Appellant makes no argument or attempt to identify which provision of the qualified
23 alien definition he fits into. Appellant simply provided a copy of his EAD card and indicated he
24 |lhas applied for permanent residency. When asked for additional evidence to establish Appellant’s
25 || argument, Appellant had no other documents. When questioned with regards to each provision of
26 ||the qualified alien statute, as listed above, Appellant stated he was not a permanent resident, alien
27 || granted asylum, refugee, alien paroled into the U.S. for at least one year, an alien pending
28
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deportation or removal, an alien granted conditional entry, a Cuban or Haitian entrant, or an alien

battered or subject to extreme cruelty.

Based on the evidence and testimony provided, Appellant does not meet the definition of a
qualified alien. First, the SAVE results indicate that Appellant is an EAD, Category CO09.
Category CO09 is a code that USCIS utilizes for applicants pending an adjustment in status. While
the undersigned recognizes that Appellant has a pending application or petition with USCIS, said
petition has not been approved or granted. Pending applications are insufficient to establish a
qualified alien status. In conclusion, Appellant was not a qualified alien at the time of the weeks

he is claiming PUA benefits and is not currently a qualified alien.

V1. ORDER

For the reasons stated above, it is ORDERED that:

1. The CNMI Department of Labor’s Determination is AFFIRMED, and

2. The Appellant is NOT ELIGIBLE to receive PUA benefits for the period of March 22,

2020 to December 26, 2020.

Instructions and appeal rights with respect to second level appeals are pending clarification
from U.S. Department of Labor. Until then, any party aggrieved by this Order may request a
second level appeal with a signed letter indicating why he or she disagrees with the decision. The
letter may be submitted to the Administrative Hearing Office in person (Building #1357, Mednilla
Ave) or electronically mailed to hearing@dol.gov.mp. Further action regarding second level
appeals will remain pending until further guidance from U.S. Department of Labor.

So ordered this 13th day of October, 2020.

/s/
JACQUELINE A. NICOLAS
Administrative Hearing Officer
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re the Matter of: ) Labor Case No. 20-014
)
Anowar Hossain, )
) SUA SPONTE ORDER OF DISMISSAL
Complainant, )
)
v. )
)
Wilfredo D. Percil dba WRP Island Servitiks, )
)
Respondent. )
)

On May 26, 2020, Complainant initiated a labor case against Respondent for unpaid wages
and “tax no pay, CW 1 processing problem.”! On July 22, 2020,* after Respondent’s failure to
submit an answer or response to the complaint, the matter was referred Enforcement for
investigation to clarify the Complainant’s allegations and determine whether any agency
violations exist. Subsequently, Enforcement conducted several fact-finding interviews. On
September 25, 2020, Enforcement filed a written determination recommending dismissal.

Pursuant to 3 CMC § 4947(a), “the hearing of fice may, after notice and an opportunity to
be heard is provided to the parties, dismiss sua sponte a complaint that the hearing officer finds
to be without merit.” Further, “[i]f the complaint is not timely filed, the hearing office shall
dismiss the complaint with prejudice.” NMIAC § 80-20.1-465(e).

Here, both parties had an opportunity to be heard during the investigation phase.
Additionally, the parties were provided notice when the determination recommending of
dismissal was scrved to the parties. The parties have not filed any additional documents or
arguments to rebut Enforcement’s determination. Further, after careful review of the

determination, there are no claims within the Administrative Hearing Office jurisdiction® that falls

' Complainant at |.
2 There were substantial delays in referring this matter due to the three month closure of government of fices during
the declared COVID-19 public health emergency.

* Notably, “tax no pay, CW | processing problem™ is not within the Administrative Hearing Office’s jurisdiction. See
3 CMC § 4942.
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within the six months statute of limitations.* Ultimately, the complaint is devoid of merit and
cannot succeed. Accordingly, pursuant to 3 CMC § 4947(a) and NMIAC § 80-20.1-465(e), the
complaint is hereby DISMISSED, with prejudice.

[m—y

So ordered this 19th day of October, 2020.

/s/
JACQUELINE A. NICOLAS
Administrative Hearing Officer
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re Matter of’; ) PUA Casce No. 20-0014

)
Jayda M. Mendoza )
)

Appellant, )  ADMINISTRATIVE ORDER
)
V. )
)
CNMI Department of Labor, )
Division of Employment Services-PUA, )
)
Appellee. )
)

L. INTRODUCTION

This matter came beforc the undersigned for an Administrative Hearing on October 8, 2020
at 9:00 a.m. at the Administrative Hearing Office. Due to the ongoing COVID-19 public health
emergency, the hearing was held telephonically. Appellant Jayda M. Mendoza (“Appellant’’) was
present and represented by Attorney Anthony Aguon. Appellee CNMI Department of Labor
Division of Employment Services — Pandemic Unemployment Assistance program (“Appellee”
or “Department”) was present and represented by PUA Supervisor Jake Maratita and PUA
Supervisor Sharon Palacios. There were no other witnesses who gave testimony at the hearing.!

Exhibits:

1. Exhibit 1: Email from Pacific Islands Club Saipan, dated September 18, 2020.?

For the reasons stated below, the Department’s Determination dated Scptember 8, 2020 is
AFFIRMED. Claimant is not eligible for benefits for the period of March 8, 2020 to December
26, 2020.

I
I

! Appellant’s mother, Clarice Mendoza was also present but did not provide testimony. Appeliee also brought
additional support staff, Dennis Cabrera and Brenda Lynn Sablan.

2 Counsel for Appellant objected to this exhibit on the basis of hearsay. Counsel’s ob jection was overruled because
Administrative Hearings for PUA Appeals “shall not be bound by common law or statutory rules of evidence or by
technical rules of procedure.” Hi Rev. Statutes §§ 389-399; Compare NMIAC § 80-20.1-480(e) (“Strict adherence t
formal rules of evidence shall not be necessary. . . .”). The undersigned found the email communication relevant,
reliable, and uncontradicted. For that reason, the exhibit was admitted into evidence.
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IL. JURISDICTION

On March 27, 2020, the Coronavirus Aid Relief and Economic Security (“CARES”) Act of
2020 was signed into law creating new temporary federal programs for unemployment benefits
called Pandemic Unemployment Assistance (“PUA”)’ and Federal Pandemic Unemployment
Compensation (“FPUC”).* On March 29, 2020, the CNMI Government executed an agreement
with the US Secretary of Labor to operate the PUA and FPUC program in accordance to
applicable law.> The CNMI Department of Labor is charged with the responsibility in
administering the above-mentioned programs in the CNMI. The CNMI Department of Labor
Administrative Hearing Office has been designated to preside over first level appeals of the

aforesaid programs.

Upon review of the records, the appeal was timely filed. Accordingly, jurisdiction is

established.
III. PROCEDURAL HISTORY & ISSUES

Appellant filed a claim for unemployment benefits under the PUA and FPUC programs. Upon
review of Appellant’s application and supporting documents, the Department issued its
disqualifying determination on September 1, 2020. The Department’s determination found that
Appellant failed to provide sufficient proof of employment at the time the Pandemic began or
were to start work but could not because of the pandemic. The disqualification is effective
February 23, 2020 to December 26, 2020. Additionally, on September 10, 2020, the Department
issued Appellant a notice of overpayment in the total amount of $18,825. On September 31, 2020,
Appellant filed a request to appeal the above-mentioned disqualifying determination and notice
of overpayment. As stated in the Notice of Hearing issued September 22, 2020, the issues on
appeal are: (1) whether the appeal is timely filed; (2) whether Appellant is eligible for PUA; and
(3) whether an overpayment occurred and funds should be returned.

"
"
"

3 See Section 2102 of the CARES Act of 2020, Public Law 116-136.

4 See Section 2104 of the CARES Act of 2020, Public Law 116-136.

5 Pursuant to Section 2102(h) of the CARES Act of 2020 (Pub. L. 116-136) and 20 CFR § 625.2(r)(1)(ii), the CNMI
Governor issued Executive Order No. 2020-09 declaring Hawaii Employment Security Law as the applicable state
law in the CNMI. Hawaii state law applies, to the extent it does not conflict with applicable federal law and
guidance.
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1 IV.  FINDINGS OF FACT

5 In consideration of the evidence provided and credibility of witness testimony, the

undersigned issues the following findings of fact:

3 1. Appellant did not have a recent attachment to the CNMI work force prior to the pandemic.

4 2. From approximately 2016 to September 2019, Appellant was employed as a Club Mate at

3 Pacific Islands Club, Saipan (“PIC”) located in Afetnas, Saipan. At the end of September

6 2019, Appellant resigned to move to San Diego, California.

7 3. Appellant returned to the CNMI on or around November 2019. After returning to the

8 CNMLI, Appellant began looking for employment.

9 4. Appellant inquired about work with her former supervisor and SEA Director at PIC,
10 Dennis Tababa. Tababa made statements like, “whenever you want back in — let me
1 know.”

12 5. Appellant’s supervisor advised her to submit an application to PIC. On November 12,
2020, Appellant submitted an application and was granted an interview.® Appellant

= declined the invitation to interview on November 18, 2019 because she decided to go to

14 another interview with the Public School System (“PSS”). Appellant was not offered the

15 position with PSS.

16 6. When Appellant returned to PIC to inquire whether the position was filled, Tababa advised

17 her to reopen her application with the Human Resources office. Appellant never reopened

18 her application because she did not consider PIC as a first choice.

19 7. Appellant continued to look for other work but was unsuccessful. Appellant applied to

20 First Hawaiian Bank (“FHB”) but was not granted an interview.

21 8. While Appellant believed that Tababa had authority to make hiring decisions at PIC,

) Tababa never actually offered Appellant a job or scheduled her to begin work.

-3 9. Appellant received a total of $18,825 in unemployment assistance. Specifically, Appellant
received $8,625 in PUA benefits and $10,200 in FPUC benefits for the work weeks ending

24 February 29, 2020 through August 15, 2020. Due to the backlog in processing, Appellant

2 received a lump sum amount of approximately 16,000 on August 4, 2020 and the

26 remaining amount sometime thereafter by direct deposit.

27

28

§ Exhibit 1.
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10. Appellant used a portion of this money to renovate her house, buy supplies for an
incoming newborn, and pay bills. Appellant has approximately $5,000 remaining.

11. On August 20, 2020, the Department received an anonymous tip alleging Appellant’s
potential fraud and overpayment. As a result, the Department’s PUA Benefit Payment
Control Unit conducted a targeted audit of Appellant’s PUA claim.

12. On September 1, 2020, the Department issued a determination disqualifying Appellant
from PUA benefits for failure to submit necessary documentation to support her
application.

13. On September 10, 2020, the Department issued a Notice of Overpayment for previously
received PUA benefits of $18, 825.

14. On September 12, 2020, Appellant filed her appeal on Guam. On September 18, 2020,
Guam instructed Appellant that she needed to file her appeal in Saipan. That same day,
Appellant emailed the wrong Appeal form to the Administrative Hearing Office. On
September 21, 2020, Appellant filed the correct Appeal form.

V. CONCLUSIONS OF LAW

In consideration of the above-stated findings and applicable law, the undersigned issues the

following conclusions of law:

1. For good cause shown, the filing appeal shall be extended to thirty days.
Appellant’s appeal is timely.

Generally, an appeal should be filed within ten days after the Notice of Determination was
issued or served to the claimant. However, the Department may extend the period to thirty days
by a showing of good cause.” Good cause means: (1) illness or disability; (2) keeping an
appointment for a job interview; (3) attending a funeral of a family member; and (4) any other
reason which would prevent a reasonable person from complying as directed.?

Here, Appellant received the disqualifying determination on September 1, 2020. Additionally,
Appellant received a Notice of Overpayment on September 10, 2020. Appellant mistakenly filed
her appeal in Guam on September 12, 2020. This mistake was due to a technical error by the
Department’s online portal which generated a determination using Guam’s Department of Labor
letterhead and instructions. On September 18, 2020, Appellant was instructed that she had to file
her appeal with the CNMI Department of Labor, Administrative Hearing Office. That same day,

THI. Rev. Statute § 383-38(a).
8 HAR § 12-5-81(j).

LTH REGISTER VOLUME 42 NUMBER 10 OCTOBER 28, 2020 PAGE 044347




Administrative Order
" Page Sof 10
1 Appellant emailed the Department’s Administrative Hearing Office but submitted the wrong
5 appeal form. On September 21, 2020, Appellant filed the correct appeal form at the correct office.
Notably, Appellant did not take action with the respect to the disqualifying determination for
3 eleven (11) days—she received her notice on September 1, 2020 but emailed Guam on September
4 12, 2020. Additionally, Appellant did not take action with respect to the Notice of Overpayment
5 || for eleven (11) days—she received her notice on September 10, 2020 but filed an appeal on
6 September 21, 2020. However, in consideration of the technical errors and inconsistent filing
7 ||instructions, the undersigned finds good cause to extend the filing period to 30 days from the day
8 || Appellant receives notice. Here, Appellant filed her appeal on September 21, 2020, within the
9 ||thirty (30) day extended timeline. Accordingly, Appellant’s filing is timely.
10 2. The Department’s disqualification for Appellant’s failure to report or provide
supporting documents was proper.
H Pursuant to Section 2102(h) of the CARES Act of 2020 (Pub. L. 116-136), the terms and|
12 conditions of the law of the applicable jurisdiction in which an individual would be paid PUA
13 benefits, applies to the processing of the PUA claims. This includes determinations related to
14 failure to report as directed provisions. For the PUA Program in the CNMI, the applicable
15 provisions of the State of Hawaii will apply to adjudicating a claimant’s failure to report as
16 ||directed. Under Haw. Code R. § 12-5-81(i-j), a claimant is required to respond or complete an|
17 ||action as directed by the agency or Department. This includes reporting to appointments scheduled]
18 || by the agency and/or requests to provide information or documents. If a claimant fails to respond
19 ||as directed, he or she is not eligible for benefits in the affected week, unless good cause is shown
20 for the failure. The standard of “good cause” is generally considered to include exigent
21 circumstances or those beyond the control of the claimant such as illness, and/or other reasons|
- which would prevent a reasonable person from complying as directed.’
23 In this case, Appellant was scheduled for an interview with the Benefits Payment Control Unit
04 (“BPC”) after someone submitted an anonymous tip of potentially fraudulent activity. Appellant
’s was unable to attend the first scheduled interview and was rescheduled for a later date. During that
interview, the PUA Coordinators at BPC asked Appellant for more information on how her
26 employment was affected by COVID-19 and requested for additional documents to support her
27 claim. Appellant had no additional documents to provide regarding an alleged verbal offer of
28
9 Haw. Code R. § 12-5-81(j).
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employment and was subsequently disqualified for payments. Since there were no supporting|
documents submitted, Appellant failed to meet the reporting requirements and disqualification|

under Haw. Code R. § 12-5-81(i-j) was warranted.

3. Appellant’s employment was not affected as a direct result of COVID-19.

Pursuant to Section 2102 of the CARES Act of 2020, Public Law 116-136, there are a number
of requirements to meet the eligibility standard of PUA. First, the claimant cannot be qualified
for regular unemployment, extended benefits under state or federal law, or pandemic emergency
unemployment compensation (PEUC).!® Second, the claimant must attest'' that he or she is able
and available for work, as defined by Hawaii law, except they are unemployed, partially
unemployed, or unable to work or unavailable for work as a direct result'? of a COVID-19 reason

identified in Section 2102 (a)(3)(A)(ii)(I) of the CARES Act:

(@) The individual has been diagnosed with COVID-19 or is experiencing symptoms of
COVID-19 and is seeking a medical diagnosis;

(b) A member of the individual’s household has been diagnosed with COVID-19;

(c) The individual is providing care for a family member or a member of the individual’s
household who has been diagnosed with COVID-19;

(d) A child or other person in the household for which the individual has primary
caregiving responsibility is unable to attend school or another facility that is closed as
a direct result of the COVID-19 public health emergency and such school or facility
care is required for the individual to work;

(e) The individual is unable to reach the place of employment because of a quarantine
imposed as a direct result of the COVID-19 public health emergency;

(f) The individual is unable to reach the place of employment because the individual has
been advised by a health care provider to quarantine due to concerns related to
COVID-19;

(g) The individual was scheduled to commence employment and does not have a job or is
unable to reach the job as a direct result of the COVID-19 public health emergency;

(h) The individual has become the breadwinner or major support for a household because
the health of the household has died as a direct result of COVID-19;

(i) The individual has to quit his or her job as a direct result of COVID-19;

(5 The individual’s place of employment is closed as a direct result of the COVID-19
public health emergency; or

(k) The individual is an independent contractor who is unemployed (total or partial) or is
unable or unavailable to work because of the COVID-19 public health emergency has
severely limited his or her ability to continue performing the customary job.

19 This is not at issue in this case.

! The PUA program relies on self-certifications and self-reporting under penalty of perjury.
12 Pursuant to 20 CFR § 625.5, unemployment is considered a “direct result” of the pandemic where the employment
is an immediate result of the COVID-19 public health emergency itself, and not the result of a longer chain of events
precipitated or exacerbated by the pandemic.
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1 Here, Appellant submitted a claim for PUA self-certifying that she relocated back to the
5 CNMI and was unable to find employment due to COVID-19. Appellant’s inability to find
suitable work is not a COVID-19 reason listed above. When questioned under oath as to each of
3 the qualifying COVID-19 reasons, Appellant responded in the negative. As further discussed
4 below, Appellant’s employment was not affected as a direct result of a COVID-19 reasons.
: First, Appellant did not have recent attachment to the workforce. Appellant worked as a club
6 mate at PIC until September 2019. Unrelated and prior to the COVID-19 public health emergency,
7 Appellant resigned from PIC on or around September 2019 because she was relocating to San
8 Diego, California. Appellant returned to the CNMI on or around November 2019. At that time,
9 Appellant looked for work but was unsuccessful.
10 Second, Appellant was never scheduled to commence employment at PIC, PSS or FHB.
1 Appellant returned to the CNMI on or around November 2019. Upon return, Appellant applied to
12 || a number of jobs. Appellant’s former supervisor at PIC advised her to submit an application and
13 ||said, “whenever you want back in, let me know.” After submitting an application to PIC,
14 ||Appellant was granted an interview. Appellant declined the invitation to interview at PIC in order
15 || to pursue another interview with PSS. Ultimately, Appellant did not receive job offers from PSS
16 ||or FHB. When Appellant returned to PIC to follow up on the position, her former supervisor
17 advised her to reopen her application. Since PIC was not her first option, Appellant chose not to
18 reopen her application. During the investigation, BPC verified employment records with PIC to
corroborate Appellant’s testimony. PIC has no record of Appellant reopening her application.
19 Logically, a person cannot “be scheduled to commence employment” if they were never offered
20 ajob.
21
Third, statements by the Appellant’s supervisor did not amount to a bonafide job offer. Here,
22 Appellant mistakes the statement, “whenever you want back in, let me know” as a job offer.
23 However, this statement fails to convey necessary details like duties, starting pay, hours of work,
24 or schedule to commence. Further, taken in a totality of circumstances, the statement could not
25 || reasonably convey a job offer when her supervisor subsequently advised her to apply for a job
26 || and reopen her application.
27 In conclusion, Appellant’s employment was not affected as a direct result of COVID-19.
28 "
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4. Anoverpayment occurred and Appellant is required to pay the amount back.

Notably, PUA benefits were designed to be a critical lifeline for qualifying individuals facing
a financial crisis amidst a pandemic. PUA is not an excuse to refuse suitable work. PUA is not a
license to make irresponsible purchases. PUA is not free or unencumbered money. Issues of
fraud!® and overpayments are of great consequence that jeopardizes the integrity of the program
and availability of funds for eligible or qualified individuals. For those reasons, waivers are

granted under very specific situations.

PUA and FPUC overpayments are treated differently. The CNMI has no authority to waive
repayment of PUA overpayments. The Appellant must pay back this amount. In cases of FPUC
overpayments, the CNMI may waive repayment if is the payment was made without fault on the
part of the individual and such repayment would be contrary to equity and good conscience.'
Based on federal guidance, “contrary to equity and good conscience” is tantamount to placing an

individual below the poverty line and taking away basic necessities to live.

Considering that Appellant’s employment was not affected as a direct result of COVID-19,
the $8,625 in PUA benefits and $10,200 in FPUC benefits received by Appellant is an

overpayment.'’ During the Administrative Hearing, counsel for Appellant requested a waiver or

reasonable payment plan.

The undersigned finds that a waiver of FPUC overpayments is not appropriate. Here,
undersigned recognizes that Appellant did not necessarily lie on her application when she listed
her COVID-19 reason as “relocated back on island and wasn’t able to find employment due to
COVID-19.” However, Appellant submitted weekly certifications that indicated she was
scheduled to commence work and argued she had a legitimate job offer when she clearly did not.
Further, Appellant must be held accountable for the inaccurate, incomplete, or uninformed
answers she submitted under penalty of perjury. The Department testified to publishing a benefit
rights handbook—which explained the program operations and eligibility requirements. The
Department testified to conducting a number of online community outreaches, which explained
the application process and questions. The Department also testified that this program relies on

self-certification and self-reporting under penalty of perjury—which advises Appellant to read

13 This office has no jurisdiction to make findings or conclusions as to federal offenses, like fraud. Issues of fraud
are escalated to the US Department of Labor, Office of the Inspector General and prosecuted in federal court.

14 Section 2104(f)(2) of the CARES Act of 2020, Public Law 116-136; See UIPL 16-20.

15 See Notice of Overpayment, issued September 10, 2020.
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the benefit rights handbooks so they can make informed answers. Ultimately, the Appellant
cannot feign ignorance, render self-certifications meaningless, or shift the burden on the
Department to ensure she is providing complete and accurate information. For these reasons, the

undersigned must assign some fault on the Appellant. Accordingly, Appellant is not entitled to a

waiver.

The undersigned further finds that repayment would not be contrary to equity and good
conscience. Based on the testimony provided, Appellant is able to immediately pay back the
remaining $5,000 and amenable to a biweekly repayment plan of $200. The repayment plan is
reasonable for the following reasons. First, Appellant has a very small amount of monthly bills
or expenses. Specifically, Appellant contributes approximately $200 a month on utilities, which
is shared by two other roommates, in a home that is rent and mortgage free. Her contribution for
utilities has been irregular and this second home is not the Appellant’s only available living
option. Further, Appellant has already paid off her phone and car. Appellant has no other
expenses. Second, Appellant is supported by family and the father of her incoming child.
Specifically, Appellant indicates that her parents provide cash and her significant other provides
for food. Appellant further indicated that her significant other receives rightfully PUA assistance
and helps support her. Third, Appellant readily avails of other public assistance for necessities
like medical and food. Accordingly, requiring Appellant to return the overpayment is not contrary

to equity and good conscience.

V1. CONCLUSION

For the reasons stated above, it is ORDERED that:

1. The CNMI Department of Labor’s Determination is AFFIRMED;

2. The Appellant is NOT ELIGIBLE to receive PUA benefits for the period of February
23, 2020 to December 26, 2020;

3. The CNMI Department of Labor’s Notice of Overpayment is AFFIRMED;

4. Appellant shall promptly submit to a repayment plan, with the Benefit Payment Control
Unit. Appellant shall repay the remaining $5,000 in her possession on or before October
23, 2020. Additionally, Appellant shall pay monthly installments of, at least, $200.00 by
the first of each month, beginning November 1, 2020, until the entire overpayment is
completely repaid;

5. The CNMI Department of Labor Benefit Payment Control Unit shall notify the CNMI
Department of Finance of this overpayment in federal funds. Where possible, BPC shall
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collect any of Appellant’s tax rebates, tax refunds, stimulus checks, or other federal
funds to satisfy this debt; and

6. The CNMI Department of Labor Benefit Payment Control Unit shall refer this matter to

U.S. Department of Labor, Office of the Inspector General to allow investigation and
potential prosecution of fraud.

Instructions and appeal rights with respect to second level appeals are pending clarification
from U.S. Department of Labor. Until then, any party aggrieved by this Order may request a
second level appeal with a signed letter indicating why he or she disagrees with the decision. The
letter may be submitted to the Administrative Hearing Office in person (Building #1357, Mednilla
Ave) or electronically mailed to hearing@dol.gov.mp. Further action regarding second level

appeals will remain pending until further guidance from U.S. Department of Labor.

So ordered this 16th day of October, 2020.

Is/

JACQUELINE A. NICOLAS
Administrative Hearing Officer
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COMMONWEALTH OF THENORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE
In Re the Matter of: Labor Case No. 20-015

Mohammad Naymur Rahman,
SUA SPONTE ORDER OF DISMISSAL

Complainant,
V.

Wilfredo D. Percil dba WRP [sland Servitiks,

)
)
)
)
)
)
)
)
)
)
Respondent. )
)

On May 26, 2020, Complainant initiated a labor case against Respondent for unpaid wages
and “other”.! On July 22, 2020,2 after Respondent’s failure to submit an answer or response to
the complaint, the matter was referred Enforcement for investigation to clarify the Complainant’s
allegations and determine whether.any agency violations exist. Subsequently, Enforcement
conducted several fact-finding interviews. On September 25, 2020, Enforcement filed a written
determination recommending dismissal.

Pursuant to 3 CMC § 4947(a), “the hearing of fice may, afier notice and an opportunity to
be heard is provided to the parties, dismiss sua sponte a complaint that the hearing officer finds
to be without merit.” Further, “[i]f the complaint is not timely filed, the hearing office shall
dismiss the complaint with prejudice.” NMIAC § 80-20.1-465(e).

Here, both parties had an opportunity to be heard during the investigation phase.
Additionally, the parties were provided notice when the determination recommending of
dismissal was served to the parties. The paities have not filed any additional documents or
arguments to rebut Enforcement’s determination. Further, after careful review of the

determination, there are no claims within the Administrative Hearing Office jurisdiction® that falls

' The complaint did not specify the basis of “other.” Complainant at 1.
? There were substantial delays in referring this matter due to the three month closure of government offices during
the declared COVID-19 public health emergency.

3 Notably, “tax no pay, CW1 processing problem” is not within the Administrative Hearing Office’s jurisdiction. See
3 CMC § 4942,

l
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within the six months statute of limitations.* Ultimately, the complaint is devoid of merit and
cannot succeed. Accordingly, pursuant to 3 CMC § 4947(a) and NMIAC § 80-20.1-465(e), the
complaint is hereby DISMISSED, with prejudice.

—

So ordered this 19th day of October, 2020.

/s/
JACQUELINE A. NICOLAS
Administrative Hearing Officer
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re Matter of: )  PUA Case No. 20-0015

)
Roselyn Q. Creencia )
)

Appellant, )  ADMINISTRATIVE ORDER
)
V. )
)
CNMI Department of Labor, )
Division of Employment Services-PUA, )
)
Appellee. )
)

L. INTRODUCTION
This matter came before the undersigned for an Administrative Hearing on October §, 2020
at 9:00 a.m. at the Administrative Hearing Office. Due to the ongoing COVID-19 public health
emergency, the hearing was held telephonically. Appellant Roselyn Q. Creencia (“Appellant™)
was present and self-represented. Appellee CNMI Department of Labor Division of Employment
Services — Pandemic Unemployment Assistance program (“Appellee” or “Department”) was
present and represented by PUA Supervisor Jake Maratita and Labor Certification Worker Dennis
Cabrera. There were no other witnesses who gave testimony at the hearing,'
Exhibits:
1. Exhibit 1: Copy of Appellant’s Employment Verification Letter, dated July 17, 2020
2. Exhibit 2: Copy of Appellant’s Certification Letter
3. Exhibit 3: Copy of Appellant’s Employment Authorization Card, valid between March
10, 2020 to March 9, 2021; and
4. Exhibit 4: Department’s Save Results
For the reasons stated below, the Department’s Determination dated September §, 2020 is
AFFIRMED. Claimant is not eligible for benefits for the period of March 8, 2020 to December
26, 2020.

! Appellant’s husband, Alen Creencia, was present on the line but did not provide testimony.
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1 IL JURISDICTION
2 On March 27, 2020, the Coronavirus Aid Relief and Economic Security (“CARES”) Act of
3 {|2020 was signed into law creating new temporary federal programs for unemployment benefits
4 || called Pandemic Unemployment Assistance (“PUA™)? and Federal Pandemic Unemployment
5 || Compensation (“FPUC”).3 On March 29, 2020, the CNMI Government executed an agreement
6 || with the US Secretary of Labor to operate the PUA and FPUC program in accordance to
7 ||applicable law.* The CNMI Department of Labor is charged with the responsibility of
8 || administering the above-mentioned programs in the CNMI. The CNMI Department of Labor
9 || Administrative Hearing Office has been designated to preside over first level appeals of the
10 ||aforesaid programs.
11 Upon review of the records, the appeal was timely filed. Accordingly, jurisdiction is
12 |{established.
3 III. PROCEDURAL HISTORY & ISSUE
Appellant filed a claim for unemployment benefits under the PUA and FPUC programs. Upon
14
review of Appellant’s application and supporting documents, the Department issued its initial
15 determination on September 8, 2020. The Department’s determination found the Appellant was
16 1l nota qualified alien and denied benefits effective March 8, 2020 to December 26, 2020. Appellant
17 || filed the present appeal on September 23, 2020. The issues on appeal are: (1) whether the appeal
18 || is timely filed; and (2) whether Appellant is a qualified alien eligible for PUA.?
19 IV.  FINDINGS OF FACT
20 In consideration of the evidence provided and credibility of witness testimony, the
21 undersigned issues the following findings of fact:
22
23
24
2 See Section 2102 ofthe CARES Act of 2020, Public Law 116-136.
25 ||3 See Section 2104 of the CARES Act of 2020, Public Law 116-136.
4 Pursuant to Section 2102(h) of the CARES Act of 2020 (Pub. L. 116-136) and 20 CFR § 625.2(r)(1)(ii), the CNMI
26 || Governor issued Executive Order No. 2020-09 declaring Hawaii Employment Security Law as the applicable state
law in the CNMI. Hawaii state law applies, to the extent it does not conflict with applicable federal law and
27 guidance.
5 During the Administrative Hearing, Appellant testified as to potential overpayment issues and PUA funds
28 previously received. Accordingly, this matter shall be referred to the Department’s Benefit Payment Control Unit for
further investigation.
PAGE 044357
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1 1. Prior to the pandemic, Appellant was employed as an Accounting Specialist at Herman’s
5 Modern Bakery, Inc. (“Employer”) located in Lower Dan Dan, Saipan. Appellant
regularly worked 40 hours a week at a rate of $8.85 per hour.
. 2. Due to the economic impact of COVID-19, Employer implemented a reduction in
4 operating hours to ensure financial stability of the company. This reduction in operating
3 hours translated into a reduction in Appellant’s working hours from March 9, 2020 to July
6 10, 2020.% From July 6, 2020 to August 2020, Appellant’s hours were reduced to 30 hours
7 per week.’
8 3. Onoraround November 2019, Appellant applied for permanent residency after marrying
9 a U.S. Citizen. To date, the petition for permanent residency is still pending. Appellant
10 followed up with USCIS on September 14, 2020 and was informed her application was
1 still pending and remains under active examination.
12 4. In light of the pending application, Appellant was granted employment authorization.
Appellant possessed a valid Employment Authorization Document (“EAD”)® card with
13 the following credentials:
14 a. Date of Birth: March 17, 1992
15 b. USCIS #: 219-393-630
16 c. Category: C09
17 d. Card #: MSC2090385133
18 e. Valid from March 10, 2020 to March 9, 2021.°
19 5. On or around August 19, 2020, the Department entered Appellant’s EAD Card
20 information into the Systematic Alien Verification for Entitlements (SAVE) database
21 maintained by USCIS, Verification Division. This database is used to determine the alien
) status of PUA applicants so only those entitled to benefits receive them.
6. The SAVE results indicate that Appellant is a non-national of the U.S. that has filed an
Z application with USCIS for an extension, change, or adjustment of status or to obtain
25
26
27 |6 Exhibit 1.
7 Exhibit 2.
28 ||®* An EAD is a work permit that allows noncitizens to work in the United States.
9 Exhibit 3.
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employment authorization, but a decision has not yet been made. The results confirm that
Appellant’s employment authorization is under Category C09.'°

7. On September 8, 2020, the Department issued a determination denying PUA benefits.

8. On September 11, 2020, Appellant filed her appeal on Guam. On September 12, 2020,
Guam instructed Appellant that she needed to file her appeal in Saipan. That same day,
Appellant emailed the Department’s email dedicated general PUA information and
inquiries, instead of the Administrative Hearing Office. After not receiving a response,
Appellant personally visited the Administrative Hearing Office on September 23, 2020 to
file an appeal.

V. CONCLUSIONS OF LAW

In consideration of the above-stated findings and applicable law, the undersigned issues the

following conclusions of law:

1. For good cause shown, the filing appeal shall be extended to thirty days.
Appellant’s appeal is timely.

Generally, an appeal should be filed within ten days after the Notice of Determination was
issued or served to the claimant. However, the Department may extend the period to thirty days
by a showing of good cause.!’ Good cause means: (1) illness or disability; (2) keeping an
appointment for a job interview; (3) attending a funeral of a family member; and (4) any other
reason which would prevent a reasonable person from complying as directed.'?

Here, Appellant received the determination on September 8, 2020. Appellant mistakenly filed
her appeal in Guam on September 11, 2020. This mistake was due to a technical error by the
Department’s online portal which generated a determination using Guam’s Department of Labor
letterhead and instructions. On September 12, 2020, Appellant was instructed that she had to file
her appeal with the CNMI Department of Labor, Administrative Hearing Office. That same day,
Appellant emailed the Department’s email dedicated general PUA information and inquiries,
instead of the Administrative Hearing Office. After notreceiving a response, Appellant personally
visited the Administrative Hearing Office on September 23, 2020 to file an appeal. Ultimately,
the undersigned finds that Appellant acted reasonably and diligently in filing her appeal.

10 Exhibit 3.
W HI. Rev. Statute § 383-38(a).
2HAR § 12-5-81()).

1
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In consideration of the technical errors and inconsistent filing instructions, the undersigned
finds good cause to extend the filing period to 30 days. This extension allowed appeals to be filed
until October 8, 2020. Here, Appellant filed her appeal on September 23, 2020. Accordingly,
Appellant’s filing is timely.

2. Appellant’s employment was affected as a direct result of COVID-19.

Pursuant to Section 2102 of the CARES Act of 2020, Public Law 116-136, there are a number
of requirements to meet the eligibility standard of PUA. First, the claimant cannot be qualified
for regular unemployment, extended benefits under state or federal law, or pandemic emergency
unemployment compensation (PEUC)." Second, the claimant must show that he or she is able
and available for work, as defined by Hawaii law, except they are unemployed, partially
unemployed, or unable to work or unable for work due to at least one of the following COVID-

19 reason identified in Section 2102 (a)(3)(A)(ii)(I) of the CARES Act:

(a) The individual has been diagnosed with COVID-19 or is experiencing symptoms of
COVID-19 and is seeking a medical diagnosis;

(b) A member of the individual’s household has been diagnosed with COVID-19;

(c¢) The individual is providing care for a family member or a member of the individual’s
household who has been diagnosed with COVID-19;

(d) A child or other person in the household for which the individual has primary
caregiving responsibility is unable to attend school or another facility that is closed as
a direct result of the COVID-19 public health emergency and such school or facility
care is required for the individual to work;

(e) The individual is unable to reach the place of employment because of a quarantine
imposed as a direct result of the COVID-19 public health emergency;

(f) The individual is unable to reach the place of employment because the individual has
been advised by a health care provider to quarantine due to concerns related to
COVID-19;

(g) The individual was scheduled to commence employment and does not have a job or is
unable to reach the job as a direct result of the COVID-19 public health emergency;

(h) The individual has become the breadwinner or major support for a household because
the health of the household has died as a direct result of COVID-19;

(1) The individual has to quit his or her job as a direct result of COVID-19;

(3 The individual’s place of employment is closed as a direct result of the COVID-19
public health emergency; or

(k) The individual is an independent contractor who is unemployed (total or partial) or is
unable or unavailable to work because of the COVID-19 public health emergency has
severely limited his or her ability to continue performing the customary job.

13 This is notat issue in this case.

|ITH REGISTER VOLUME 42 NUMBER 10 OCTOBER 28, 2020 PAGE 044360




O 00 N O »n A~ LN -

[ T NG T NG T N T NG T T o T T T e T e B el

COMMONWEA

Administrative Order
PUA-20-0015
Page 6 of 7

Based on the evidence and testimony provided, it is clear that Appellant’s employment was
affected as a direct result of COVID-19. Due to the threat of COVID-19 and pursuant to the
Governor’s Executive Orders, there were closures of government offices, restrictions on private
businesses, and an overall reduction in revenue from the immediate halt in tourism. In the
beginning of March, Employer reduced business hours and partially closed the establishment.
Accordingly, Appellant’s employment was directly affected by a COVID-19 reason from March
9, 2020 to August 2020.

3. Appellant is not a qualified alien eligible for PUA.

PUA and FPUC are federal public benefits as defined by 8 USC §1611(c). As a condition of
eligibility for any federal public benefit, the claimant must be a “qualified alien” at the time

relevant to the claim. 8 USC §1611(a). Pursuant to 8 USC §1641, the term “qualified alien” is:

1. An alien admitted for permanent residence under the Immigration and Nationality Act

(INA);

An alien granted asylum under § 208 of the INA;

A refugee admitted to the US under § 207 of the INA;

An alien paroled into the US under § 212(d)(5) of the INA for at least one year;

An alien whose deportation is being withheld under § 243(h) of the INA ... or whose

removal is being withheld under § 241 (b)(3) of the INA;

An alien granted conditional entry pursuant to § 203 (a)(7) of the INA;

An alien who is a Cuban or Haitian entrant as defined in § 501(e) of the Refugee

Education Assistance Act of 1980; or

8. Analien who (or whose child or parent) has been battered or subject to extreme cruelty
in the U.S. and otherwise satisfies the requirements of § 431(c) of the Act.

~ o

Here, Appellant makes no argument or attempt to identify which provision of the qualified
alien definition she fits into. Appellant simply provided a copy of her EAD card and indicated
she has applied for permanent residency. When asked for additional evidence to establish
Appellant’s argument, Appellant had no other documents. When questioned with regards to each
provision of the qualified alien statute, as listed above, Appellant stated she was not a permanent
resident, alien granted asylum, refugee, alien paroled into the U.S. for at least one year, an alien
pending deportation or removal, an alien granted conditional entry, a Cuban or Haitian entrant,

or an alien battered or subject to extreme cruelty.

Based on the evidence and testimony provided, Appellant does not meet the definition of a

qualified alien. First, the SAVE results indicate that Appellant is an EAD, Category CO09.
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Category CO09 is a code that USCIS utilizes for applicants pending an adjustment in status. While
the undersigned recognizes that Appellant has a pending application or petition with USCIS, said
petition has not been approved or granted. Pending applications are insufficient to establish a
qualified alien status. In conclusion, Appellant was not a qualified alien at the time of the weeks

she is claiming PUA benefits and is not currently a qualified alien.

VI. ORDER

For the reasons stated above, it is ORDERED that:

1. The CNMI Department of Labor’s Determination is AFFIRMED; and

2. The Appellant is NOT ELIGIBLE to receive PUA benefits for the period of March 8,

2020 to December 26, 2020.

Instructions and appeal rights with respect to second level appeals are pending clarification
from U.S. Department of Labor. Until then, any party aggrieved by this Order may request a
second level appeal with a signed letter indicating why he or she disagrees with the decision. The
letter may be submitted to the Administrative Hearing Office in person (Building #1357, Mednilla
Ave) or electronically mailed to hearing@dol.gov.mp. Further action regarding second level
appeals will remain pending until further guidance from U.S. Department of Labor.

So ordered this 13th day of October, 2020.

/sl
JACQUELINE A. NICOLAS
Administrative Hearing Officer

:
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1 COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
) ADMINISTRATIVE HEARING OFFICE
3 ||In Re Matter of: ) PUA Case No. 20-0016
)
4 Meng Kit Chow )
)
> Appellant, ) ADMINISTRATIVE ORDER
6 )
v. )
7 )
g CNMI Department of Labor, )
Division of Employment Services-PUA, )
9 )
Appellee. )
10 )
11 I.  INTRODUCTION
12 This matter came before the undersigned for an Administrative Hearing on October 13, 2020 at
13 |[9:00 a.m. at the Administrative Hearing Office. Due to the ongoing COVID-19 public health
14 ||emergency, the hearing was held online and telephonically.! Appellant Meng Kit Chow (“Appellant”)
L5 was present and self-represented. Appellee CNMI Department of Labor Division of Employment
Services — Pandemic Unemployment Assistance program (“Appellee” or “Department’) was present
16
and represented by PUA Supervisor Jake Maratita and Labor Certification Worker Dennis Cabrera.
17 There were no other witnesses who gave testimony at the hearing.?
18 Exhibits:
19 1. Exhibit 1: Copy of Appellant’s I-797A Notice of Action
20 2. Exhibit 2: Copy of Department’s SAVE Results
21 For the reasons stated below, the Department’s Determination dated September 22, 2020 is
2 AFFIRMED. Claimant is not eligible for benefits for the period of February 9, 2020 to December
26, 2020.
23
"
24 1
25 ||
26
27 |1 Due to Appellant’s lack of phone or internet, Appellant was allowed to enter the Administrative Hearing Office.
Appellant utilized the phone and online services in a private hearing room. In order to maintain precautionary health
28 || measures, Department employees did not enter the small room and appeared by telephone and online.
2 Appellant was offered language services but denied the need for an interpreter or translator.
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1 IL JURISDICTION
2 On March 27, 2020, the Coronavirus Aid Relief and Economic Security (“CARES”) Act of 2020
3 || was signed into law creating new temporary federal programs for unemployment benefits called
4 ||Pandemic Unemployment Assistance (“PUA™)* and Federal Pandemic Unemployment Compensation
5 || (“FPUC™).* On March 29, 2020, the CNMI Government executed an agreement with the US Secretary
6 || of Labor to operate the PUA and FPUC program in accordance to applicable law.> The CNMI
7 || Department of Labor is charged with the responsibility in administering the above-mentioned
8 || programs in the CNMI. The CNMI Department of Labor Administrative Hearing Office has been
9 ||designated to preside over first level appeals of the aforesaid programs. Upon review of the records,
10 || the appeal was timely filed. Accordingly, jurisdiction is established.
11 III. PROCEDURAL HISTORY & ISSUE
12 Appellant filed a claim for unemployment benefits under the PUA and FPUC programs for work
13 || weeks ending February 15, 2020 to October 10, 2020. Upon review of Appellant’s application and
14 supporting documents, the Department issued its initial determination on September 22, 2020. The
15 Department’s determination found the Appellant was not a U.S. Citizen, non-national citizen, or
qualified alien and denied benefits effective February 9, 2020 to December 26, 2020. Appellant filed
16 the present appeal on September 24, 2020.% The issue on appeal is whether Appellant is a qualified
17 |l alien eligible for PUA.?
18 IV.  FINDINGS OF FACT
19 In consideration of the evidence provided and credibility of witness testimony, the undersigned
20 || issues the following findings of fact: .
"
21
i
22
23
24 ||3 See Section 2102 of the CARES Act of 2020, Public Law 116-136.
4 See Section 2104 of the CARES Act of 2020, Public Law 116-136.
25 || % Pursuant to Section 2102(h) of the CARES Act of 2020 (Pub. L. 116-136) and 20 CFR § 625.2(r)(1)(ii), the CNMI
Governor issued Executive Order No. 2020-09 declaring Hawaii Employment Security Law as the applicable state}
26 || law in the CNMI. Hawaii state law applies, to the extent it does not conflict with applicable federal law and guidance,|
6 The basis of Appeal is frivolous. Here, Appellant is only filing an appeal because His friends got PUA while hél
27 || didn’t. Appellants submits to evidence to show he is qualified or to rebut the determination.
7 During the Administrative Hearing, Appellant testified as to potential overpayment issues and PUA funds previously]
28 || received. Accordingly, this matter shall be referred to the Department’s Benefit Payment Control Unit for further
investigation.
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1 1. Appellant entered the CNMI as a Commonwealth Only-Transitional Worker (“CW-1").
Appellant was authorized to work in the CNMI as a CW-1 from January 8, 2020 to September
2 30, 2020.8
3 2. On or around September 17, 2020, the Department entered Appellant’s information into the
4 Systematic Alien Verification for Entitlements (SAVE) database maintained by USCIS,
5 Verification Division. This database is used to determine the alien status of PUA applicants
6 so only those entitled to benefits receive them. The SAVE results indicate that Appellant was
7 a CW-1 until September 30, 2020.°
2 3. The SAVE results also indicate that Appellant has a pendng CW-1 petition that has yet to be
granted. Appellant has no proof or supporting documentation to prove that he is currently
? authorized to be or to work in the CNMI.
10 4. The Department issued a Determination disqualifying Appellant for PUA because he is not a
11 US Citizen, non-citizen national, or qualified alien. Appellant appealed the determination
12 simply because he knows other CW-1’s who received PUA.
13 5. Appellant is not a permanent resident, alien granted asylum, refugee, alien paroled into the
14 U.S. for at least one year, an alien pending deportation or removal, an alien granted conditional
15 entry, a Cuban or Haitian entrant, or an alien battered or subject to extreme cruelty.
16 6. Appellant has no other documents to rebut the SAVE verification.
17 V. CONCLUSIONS OF LAW
In consideration of the above-stated findings and applicable law, the undersigned issues the
18 following conclusions of law:
19 1. Appellant is not a qualified alien eligible for PUA.
20
21 PUA and FPUC are federal public benefits as defined by 8 USC §1611(c). As a condition of
2 eligibility for any federal public benefit, the claimant must be a “qualified alien” at the time relevant
23 to the claim. 8 USC §1611(a). Pursuant to 8 USC §1641, the term “qualified alien” is:
24 1. An alien admitted for permanent residence under the Immigration and Nationality Act
25 2. g?‘/:l)i’en granted asylum under § 208 of the INA;
26 3. A refugee admitted to the US under § 207 of the INA;
4. An alien paroled into the US under § 212(d)(5) of the INA for at least one year;
27
28 ||® Exhibit 1.
® Exhibit 2.
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1 5. Analien whose deportation is being withheld under § 243(h) of the INA ... or whose
removal is being withheld under § 241 (b)(3) of the INA;
2 6. Analien granted conditional entry pursuant to § 203 (a)(7) of the INA;
7. Analien who is a Cuban or Haitian entrant as defined in § 501(e) of the Refugee Education
3 Assistance Act of 1980; or
4 8. Analien who (or whose child or parent) has been battered or subject to extreme cruelty in
the U.S. and otherwise satisfies the requirements of § 431(c) of the Act.
5
Here, Appellant makes no argument or attempt to identify which provision of the qualified alien
6 definition he fits into. When asked for additional evidence to establish Appellant’s argument,
7 Appellant had no other documents. When questioned with regards to each provision of the qualified
8 || alien statute, as listed above, Appellant stated he was not a permanent resident, alien granted asylum,
9 || refugee, alien paroled into the U.S. for at least one year, an alien pending deportation or removal, an
10 ||alien granted conditional entry, a Cuban or Haitian entrant, or an alien battered or subject to extreme
1 cruelty. When asked whether he was currently authorized to work in the CNMI, Appellant could not
. rebut the documents proving he is currently not authorized to work in the CNML'? In conclusion,
Appellant was not a qualified alien at the time of the weeks he is claiming PUA benefits and is not
13 currently able and available to work.
14
VI. ORDER
15 For the reasons stated above, it is ORDERED that:
16 1. The CNMI Department of Labor’s Determination is AFFIRMED); and
17 2. The Appellant is NOT ELIGIBLE to receive PUA benefits for the period of February 9,
18 2020 to December 26, 2020.
19 Instructions and appeal rights with respect to second level appeals are pending clarification from
20 U.S. Department of Labor. Until then, any party aggrieved by this Order may request a second level
appeal with a signed letter indicating why he or she disagrees with the decision. The letter may be
21
submitted to the Administrative Hearing Office in person (Building #1357, Mednilla Ave) or
22 electronically mailed to hearing@dol.gov.mp. Further action regarding second level appeals will
23 || remain pending until further guidance from U.S. Department of Labor.
24 So ordered this 13th day of October, 2020.
25 /s/
26 JACQUELINE A. NICOLAS
Administrative Hearing Officer
27
28
19 See Exhibit 1 and 2.
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re Matter of: ) PUA Case No. 20-0017

)
Princess Grace C. Mulligan )
)

Appellant, ) ADMINISTRATIVE ORDER
)
V. )
)
CNMI Department of Labor, )
Division of Employment Services-PUA, )
)
Appellee. )
)

L INTRODUCTION
This matter came before the undersigned for an Administrative Hearing on October 13, 2020
at 1:30 p.m. at the Administrative Hearing Office. Due to the ongoing COVID-19 public health
emergency, the hearing was held telephonically. Appellant Princess Grace C. Mulligan
(“Appellant”) was present and self-represented. Appellee CNMI Department of Labor Division
of Employment Services — Pandemic Unemployment Assistance program (“Appellee” or
“Department”) was present and represented by PUA Supervisor Jake Maratita and Labor
Certification Worker Dennis Cabrera. There were no other witnesses who gave testimony at the
hearing.
Exhibits:
1. Exhibit 1: Copy of Appellant’s EAD Card (Valid from 10/4/2019 to 10/3/2020)
2. Exhibit 2: Copy of Appellant’s Form I-797C Notice of Action (dated 9/23/2020)
3. Exhibit 3: Copy of Department’s SAVE Results
For the reasons stated below, the Department’s Determination dated September 22, 2020 is
AFFIRMED. Claimant is not eligible for benefits for the period of February 9, 2020 to December
26, 2020.

IL JURISDICTION

On March 27, 2020, the Coronavirus Aid Relief and Economic Security (“CARES”) Act of

2020 was signed into law creating new temporary federal programs for unemployment benefits
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called Pandemic Unemployment Assistance (“PUA”)! and Federal Pandemic Unemployment
Compensation (“FPUC”).2 On March 29, 2020, the CNMI Government executed an agreement
with the US Secretary of Labor to operate the PUA and FPUC program in accordance to
applicable law.> The CNMI Department of Labor is charged with the responsibility in
administering the above-mentioned programs in the CNMI. The CNMI Department of Labor
Administrative Hearing Office has been designated to preside over first level appeals of the

aforesaid programs. Upon review of the records, the appeal was timely filed. Accordingly,

jurisdiction is established.

III. PROCEDURAL HISTORY & ISSUE
Appellant filed a claim for unemployment benefits under the PUA and FPUC programs for
work weeks ending February 15, 2020 to October 10, 2020. Upon review of Appellant’s
application and supporting documents, the Department issued its initial determination on
September 22, 2020. The Department’s determination found the Appellant was not a U.S. Citizen,
non-national citizen, or qualified alien and denied benefits effective February 9, 2020 to
December 26, 2020. Appellant filed the present appeal on September 24, 2020. The issues on
appeal is whether Appellant is a qualified alien eligible for PUA.*
IV. FINDINGS OF FACT
In consideration of the evidence provided and credibility of witness testimony, the
undersigned issues the following findings of fact:
1. On or around July 2019, Appellant applied for permanent residency. Appellant’s

application has not been granted and is currently pending review.

! See Section 2102 of the CARES Act of 2020, Public Law 116-136.
2 See Section 2104 of the CARES Act of 2020, Public Law 116-136.
3 Pursuant to Section 2102(h) of the CARES Act of 2020 (Pub. L. 116-136) and 20 CFR § 625.2(r)(1)(ii), the CNMI
Governor issued Executive Order No. 2020-09 declaring Hawaii Employment Security Law as the applicable state
law in the CNMI. Hawaii state law applies, to the extent it does not conflict with applicable federal law and guidance
4 During the Administrative Hearing, Appellant testified as to potential overpayment issues and PUA funds previously]
received. Accordingly, this matter shall be referred to the Department’s Benefit Payment Control Unit for furthe
investigation.
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2. In light of the pending application, Appellant was granted employment authorization.
Appellant possessed a valid Employment Authorization Document (“EAD”)’ card with
the following credentials:

a. Date of Birth: August 19, 1992
b. USCIS # 219-279-892

Category: C09

d. Card #: MSC1991484178

e. Valid from October 4, 2019 to October 3, 2020.6

o

3. Appellant’s employment authorization was extended by 180 days.’

4. On or around September 21, 2020, the Department entered Appellant’s information into
the Systematic Alien Verification for Entitlements (SAVE) database maintained by
USCIS, Verification Division. This database is used to determine the alien status of PUA
applicants so only those entitled to benefits receive them. The SAVE results indicate that
Appellant was a EAD Category C09.2

5. The Department issued a Determination disqualifying Appellant for PUA because she is
not a US Citizen, non-citizen national, or qualified alien.

6. Appellant appealed under the assumption she is a qualified alien.

7. Appellant is not a permanent resident, alien granted asylum, refugee, alien paroled into
the U.S. for at least one year, an alien pending deportation or removal, an alien granted
conditional entry, a Cuban or Haitian entrant, or an alien battered or subject to extreme

cruelty.

8. Appellant has no other documents to rebut the SAVE verification. Appellant admits that
her current status is EAD Category CO09.
V. CONCLUSIONS OF LAW
In consideration of the above-stated findings and applicable law, the undersigned issues the
following conclusions of law:

1. Appellant is not a qualified alien eligible for PUA.

5 An EAD is a work permit that allows noncitizens to work in the United States.
¢ Exhibit 1.
7 Exhibit 2.
8 Exhibit 3.
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PUA and FPUC are federal public benefits as defined by 8 USC §1611(c). As a condition of
eligibility for any federal public benefit, the claimant must be a “qualified alien” at the time

relevant to the claim. 8 USC §1611(a). Pursuant to 8 USC §1641, the term “qualified alien” is:

1. An alien admitted for permanent residence under the Immigration and Nationality Act

(INA);

An alien granted asylum under § 208 of the INA;

A refugee admitted to the US under § 207 of the INA,;

An alien paroled into the US under § 212(d)(5) of the INA for at least one year;

An alien whose deportation is being withheld under § 243(h) of the INA ... or whose

removal is being withheld under § 241 (b)(3) of the INA;

An alien granted conditional entry pursuant to § 203 (a)(7) of the INA;

An alien who is a Cuban or Haitian entrant as defined in § 501(e) of the Refugee

Education Assistance Act of 1980; or

8. An alien who (or whose child or parent) has been battered or subject to extreme cruelty
in the U.S. and otherwise satisfies the requirements of § 431(c) of the Act.

bl

No

Here, Appellant makes no argument or attempt to identify which provision of the qualified
alien definition She fits into. When asked for additional evidence to establish Appellant’s
argument, Appellant had no other documents to satisfy the above-stated definitions. When
questioned with regards to each provision of the qualified alien statute, as listed above, Appellant
stated she was not a permanent resident, alien granted asylum, refugee, alien paroled into the U.S.
for at least one year, an alien pending deportation or removal, an alien granted conditional entry,

a Cuban or Haitian entrant, or an alien battered or subject to extreme cruelty.

Based on the evidence and testimony provided, Appellant does not meet the definition of a
qualified alien. First, the SAVE results indicate that Appellant is an EAD, Category CO09.
Category C09 is a code that USCIS utilizes for applicants pending an adjustment in status. While
the undersigned recognizes that Appellant has a pending application or petition with USCIS, said
petition has not been approved or granted. Pending applications are insufficient to establish a

qualified alien status. In conclusion, Appellant was not a qualified alien at the time of the weeks

she is claiming PUA benefits and is not currently a qualified alien.
"
"

I

TH REGISTER VOLUME 42 NUMBER 10 OCTOBER 28, 2020 PAGE 044370




Administrative Order
PUA-20-0017
Page 5 of S
1 V1. ORDER
5 For the reasons stated above, it is ORDERED that:
1. The CNMI Department of Labor’s Determination is AFFIRMED; and
3 2. The Appellantis NOT ELIGIBLE to receive PUA benefits for the period of February
4 9, 2020 to December 26, 2020.
> Instructions and appeal rights with respect to second level appeals are pending clarification
6 || from U.S. Department of Labor. Until then, any party aggrieved by this Order may request a
7 || second level appeal with a signed letter indicating why he or she disagrees with the decision. The
8 || letter may be submitted to the Administrative Hearing Office in person (Building #1357, Mednilla
9 ||Ave) or electronically mailed to hearing@dol.gov.mp. Further action regarding second level
10 ||appeals will remain pending until further guidance from U.S. Department of Labor.
1 So ordered this 14th day of October, 2020.
12 /s/
JACQUELINE A. NICOLAS
13 Administrative Hearing Officer
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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1 COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
2 ADMINISTRATIVE HEARING OFFICE
3" ||In Re Matter of: ) PUA Case No. 20-0018
4 )
Elvie B. Codia )
5 )
6 Appellant, ) ADMINISTRATIVE ORDER
)
7 V. ;
8 {|CNMI Department of Labor, )
9 Division of Employment Services-PUA, )
)
10 Appellee. )
)
11
12 L INTRODUCTION
3 This matter came before the undersigned for an Administrative Hearing on October 15, 2020
at 1:30 p.m. at the Administrative Hearing Office. Due to the ongoing COVID-19 public health
14 emergency, the hearing was held telephonically. Appellant Elvie B. Codia (“Appellant™) was
15 present and self-represented. Appellee CNMI Department of Labor Division of Employment
16 || Services — Pandemic Unemployment Assistance program (“Appellee” or “Department”) was
17 || present and represented by PUA Supervisor Jake Maratita and Labor Certification Worker Dennis
18 || Cabrera. There were no other witnesses who gave testimony at the hearing.
19 Exhibits:
20 1. Exhibit 1: Copy of Appellant’s Employment Certification
21 2. Exhibit 2: Parolee Card
) 3. Exhibit 3. Copy of Appellant’s EAD Card (Valid from 6/4/2020 to 6/29/2020)
’3 4. Exhibit 4: Copy of Appellant’s previous EAD cards
5. Exhibit 5: Copy of Appellant’s previous Parolee Cards
24
6. Exhibit 6: Copy of Department’s SAVE Results!
25
26
27 || Appellant objected to the SAVE results because the search was initiated using Appellant’s previous EAD card
number. Appellant’s objection was overruled because the remaining identifiers like Appellant’s name, date of birth,)
28 || and alien number were also used to identify and pull records for Appellant. Further, the Department testified that the|
correct information pulled the most up to date information and the typo would not have affected the results.
PAGE 044372
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For the reasons stated below, the Department’s Determination dated September 29, 2020 is

AFFIRMED. Claimant is not eligible for benefits for the period of April 5, 2020 to December
26, 2020.

IL JURISDICTION

On March 27, 2020, the Coronavirus Aid Relief and Economic Security (“CARES”) Act of
2020 was signed into law creating new temporary federal programs for unemployment benefits
called Pandemic Unemployment Assistance (“PUA”)? and Federal Pandemic Unemployment
Compensation (“FPUC”).> On March 29, 2020, the CNMI Government executed an agreement
with the US Secretary of Labor to operate the PUA and FPUC program in accordance to
applicable law.* The CNMI Department of Labor is charged with the responsibility in
administering the above-mentioned programs in the CNMI. The CNMI Department of Labor
Administrative Hearing Office has been designated to preside over first level appeals of the
aforesaid programs. Upon review of the records, the appeal was timely filed. Accordingly,

jurisdiction is established.

III. PROCEDURAL HISTORY & ISSUE

Appellant filed a claim for unemployment benefits under the PUA and FPUC programs. Upon
review of Appellant’s application and supporting documents, the Department issued its initial
determination on September 24, 2020 with a mail date of September 29, 2020. The Department’s
determination found the Appellant was not a U.S. Citizen, non-national citizen, or qualified alien
and denied benefits effective April 5, 2020 to December 26, 2020. Appellant filed the present
appeal on September 29, 2020. The issues on appeal is whether Appellant is a qualified alien
eligible for PUA.

IV.  FINDINGS OF FACT
In consideration of the evidence provided and credibility of witness testimony, the

undersigned issues the following findings of fact:

2 See Section 2102 of the CARES Act of 2020, Public Law 116-136.
3 See Section 2104 of the CARES Act of 2020, Public Law 116-136.
4 Pursuant to Section 2102(h) of the CARES Act of 2020 (Pub. L. 116-136) and 20 CFR § 625.2(r)(1)(ii), the CNMI
Governor issued Executive Order No. 2020-09 declaring Hawaii Employment Security Law as the applicable state]
law in the CNMI. Hawaii state law applies, to the extent it does not conflict with applicable federal law and guidance,

| TH REGISTER VOLUME 42 NUMBER 10 OCTOBER 28, 2020 PAGE 044373
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1 1. Prior to the pandemic, Appellant was employed as a Delivery Driver at Younis Art Studio,

5 Inc. (“Employer”) located in Garapan, Saipan. Appellant regularly worked 20 hours per

week at arate of $7.65 per hour.’

3 2. Forthe safety ofits employees, Employer temporarily locked down operations. As a result

4 of the economic impact of COVID-19, Employer issued furloughs and reduced

5 Appellant’s working hours to zero, effective April 6, 2020.

6 3. Appellant has not been recalled to work or otherwise returned to the workforce. Appellant

7 has had no other work or income to report since being furloughed by Employer.

8 4. Appellant applied for PUA claiming weeks after April 6, 2020.

9 5. On September 24, 2020, the Department issued a determination with the mail date of
10 September 29, 2010. The determination disqualified Appellant from PUA benefits
1 because Appellant was not a U.S. Citizen, Non-citizen National, or a Qualified Alien at
1 the time she was claiming benefits.

6. On September29,2020, Appellant filed the present appeal arguing that she was a qualified
12 alien.
14 7. Application has a series of CBP Form 1-94 cards showing she was paroled in the U.S. on
15 for the following periods:’
16 a. August 30, 2012 through December 31, 2012;
17 b. December 11,2012 through December 31, 2014;
18 c. December 22, 2014 through December 31, 2016;
19 d. January 7, 2017 through December 31, 2018; and
20 e. October 29, 2019 through June 29, 2020.
21 8. Additionally, Appellant was granted employment authorization with the Category C11.
2 Appellant has Employment Authorization Document (“EAD”)® cards valid for the
’3 following periods:®
a. March 7, 2014 to December 31, 2014;
24 b. March 2,2015to March 1, 2016;
25
26 -
27 :l}i;hibit 1.
28 :i)x(lhllibAnDz izn: \Ec))(rhl:l:)i;r;it that allows noncitizens to work in the United States.
® Exhibit 4.
COMMONWEAJ[TH REGISTER VOLUME42 ~ NUMBER10 ~ OCTOBER28,2020  PAGE044374




O O 0 N O v A WL

[N T N T NG T NG T NS T e N e e e e

COMMONWEA

Administrative Order
PUA-20-0018
Page 4 of 6

c. December 31, 2016 to January 30, 2017;
d. January 30, 2017 to June 29, 2019; and
e. June 4, 2020 to June 29, 2020.

9. Appellant applied for permanent residency in June 2020. Appellant’s application was
received by U.S. Citizenship and Immigration Services (USCIS) in July 2020. Appellant’s
application for permanent residency is still pending and has not been granted.

10. Appellant’s employment authorization was extended by 180 days.°

11. On or around September 14, 2020, the Department entered Appellant’s information into
the Systematic Alien Verification for Entitlements (SAVE) database maintained by
USCIS, Verification Division. This database is used to determine the alien status of PUA
applicants so only those entitled to benefits receive them. The SAVE results indicate that
Appellant has a pending application and presently granted EAD Category C11 for June 4,
2020 to June 29, 2020.!!

12. The Department issued a Determination disqualifying Appellant for PUA because she is
not a US Citizen, non-citizen national, or qualified alien.

13. Appellant appealed under the assumption she is a qualified alien.

14. Appellant is not a permanent resident, alien granted asylum, refugee, alien paroled into
the U.S. for at least one consecutive year during the pandemic assistance period, an alien
pending deportation or removal, an alien granted conditional entry, a Cuban or Haitian

entrant, or an alien battered or subject to extreme cruelty.

15. Appellant has no other documents to rebut the SAVE verification.
V. CONCLUSIONS OF LAW
In consideration of the above-stated findings and applicable law, the undersigned issues the
following conclusions of law:
"
"
I

19 On August 11, 2020, USCIS issued a press release that it would automatically extend parole and employment
authorization if applicable, for parolees who timely applied for the Commonwealth of the Northern Mariana Islands
(CNMI) long-term resident status.

' Exhibit 6.
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1 1. Appellant is not a qualified alien eligible for PUA.
2 PUA and FPUC are federal public benefits as defined by 8 USC §1611(c). As a condition of
3 eligibility for any federal public benefit, the claimant must be a “qualified alien” at the time
4 || relevant to the claim. 8 USC §1611(a). Pursuant to 8 USC §1641, the term “qualified alien” is:
5
1. An alien admitted for permanent residence under the Immigration and Nationality Act
6 (INA);
7 2. Analien granted asylum under § 208 of the INA;
3. A refugee admitted to the US under § 207 of the INA;
8 4. Analien paroled into the US under § 212(d)(5) of the INA for at least one year;
5. An alien whose deportation is being withheld under § 243(h) of the INA ... or whose
9 removal is being withheld under § 241 (b)(3) of the INA;
10 6. An alien granted conditional entry pursuant to § 203 (a)(7) of the INA;
7. Analien who is a Cuban or Haitian entrant as defined in § 501(e) of the Refugee
11 Education Assistance Act of 1980; or
8. An alien who (or whose child or parent) has been battered or subject to extreme cruelty
12 in the U.S. and otherwise satisfies the requirements of § 431(c) of the Act.
13 Here, Appellant argues she is a qualified alien because she is a Parolee with an EAD Category
14 C11 since 2012. Category C11 is a USCIS EAD code used to denote an alien paroled in the United
15 || States in the public interest or temporarily for emergency reasons. Category C11 fits into the
16 || parolee provision of the Qualified Alien definition, provided the one-year requirement is met.
17 || Multiple time periods cannot be combined to meet the one-year requirement.
18 The undersigned finds that Appellant has insufficient evidence to establish she is a qualified
19 (| alien, as defined above. Based on the evidence and testimony provided, Appellant was admitted
20 ||into the U.S. as a parolee and granted employment authorization during multiple periods, dating
21 ||back to 2012. However, there was a break or gap in her status from her EAD expiration in June
22 |29, 2019 to her Parolee admission in October 29, 2019. Appellant admits she did not have any
23 ||status during that period. Since the Appellant may not aggregate multiple time periods to meet
24 the one year requirement, she cannot be considered paroled into the US under §212(d)(5) of the
55 INA for at least one year during the assistance period of the PUA program until one year after
October 29, 2019.12
26
27
28 |} Assuming Appellant meets all other eligibility requirements of PUA, Appellant is encouraged to reapply after
October 30, 2020.
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Based on the evidence and testimony provided, Appellant does not meet the definition of a
qualified alien. As discussed above, Appellant does not meet the one-year requirement for
parolees admitted into the U.S. Further, when questioned with regards to each of the other
provisions of the qualified alien statute, as listed above, Appellant stated she was not a permanent
resident, alien granted asylum, refugee, an alien pending deportation or removal, an alien granted
conditional entry, a Cuban or Haitian entrant, or an alien battered or subject to extreme cruelty.
In conclusion, Appellant was not a qualified alien during the claimed weeks and she is not

currently a qualified alien.

VI. ORDER

For the reasons stated above, it is ORDERED that:

1. The CNMI Department of Labor’s Determination is AFFIRMED; and

2. The Appellant is NOT ELIGIBLE to receive PUA benefits for the period of April S,

2020 to December 26, 2020.

Instructions and appeal rights with respect to second level appeals are pending clarification
from U.S. Department of Labor. Until then, any party aggrieved by this Order may request a
second level appeal with a signed letter indicating why he or she disagrees with the decision. The
letter may be submitted to the Administrative Hearing Office in person (Building #1357, Mednilla
Ave) or electronically mailed to hearing@dol.gov.mp. Further action regarding second level
appeals will remain pending until further guidance from U.S. Department of Labor.

So ordered this 19th day of October, 2020.

/sl
JACQUELINE A. NICOLAS
Administrative Hearing Officer
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re Matter of: ) PUA Case No. 20-0019

)
Mary Ann G. Pascua )
)

Appellant, ) ADMINISTRATIVE ORDER
)
v. )
)
CNMI Department of Labor, )
Division of Employment Services-PUA, )
)
Appellee. )
)

I. INTRODUCTION

This matter came before the undersigned for an Administrative Hearing on October 20, 2020
at 9:00 a.m. at the Administrative Hearing Office. Due to the ongoing COVID-19 public health
emergency, the hearing was held telephonically. Appellant Mary Ann G. Pascua (“Appellant™)
was present and self-represented. Appellee CNMI Department of Labor Division of Employment
Services — Pandemic Unemployment Assistance program (“Appellee” or “Department”) was
present and represented by PUA Supervisor Jake Maratita and Labor Certification Worker Dennis
Cabrera. Interpreter Arlene Rafanan assisted with the proceedings. There were no other witnesses
who gave testimony at the hearing.

Exhibits:

1. Exhibit 1: Copy of Appellant’s Employment Certification (dated April 22, 2020)

2. Exhibit 2: Copy of Appellant’s Employment Certification (dated September 18, 2020)
3. Exhibit 3. Copy of Appellant’s Notice of Temporary Layoff (dated July 9, 2020)
4. Exhibit 4. Copy of Appellant’s Job Offer (dated August 31, 2020)
5. Exhibit 5: Copy of Appellant’s EAD cards (4)
6. Exhibit 6: Copy of Appellant’s CBP 1-94 Forms (5)
7. Exhibit 7: Copy of Department’s SAVE Results
8. Exhibit 8: Copy of Appellant’s Separation Notice (dated September 18, 2020)
"
1 REGISTER VOLUME 42 NUMBER 10 OCTOBER 28, 2020 PAGE 044378
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For the reasons stated below, the Department’s Determination dated September 29, 2020 is
AFFIRMED. Based on the claim filed, Appellant is not eligible for benefits for the period of
March 22, 2020 to December 26, 2020.

IL. JURISDICTION

On March 27, 2020, the Coronavirus Aid Relief and Economic Security (“CARES”) Act of
2020 was signed into law creating new temporary federal programs for unemployment benefits
called Pandemic Unemployment Assistance (“PUA™)! and Federal Pandemic Unemployment
Compensation (“FPUC”).2 On March 29, 2020, the CNMI Government executed an agreement
with the US Secretary of Labor to operate the PUA and FPUC program in accordance to
applicable law.> The CNMI Department of Labor is charged with the responsibility in
administering the above-mentioned programs in the CNMI. The CNMI Department of Labor
Administrative Hearing Office has been designated to preside over first level appeals of the
aforesaid programs. Upon review of the records, the appeal was timely filed. Accordingly,

jurisdiction is established.

III. PROCEDURAL HISTORY & ISSUE

Appellant filed a claim for unemployment benefits under the PUA and FPUC programs. Upon
review of Appellant’s application and supporting documents, the Department issued its initial
determination on September 22, 2020 with a mail date of September 29,2020. The Department’s
determination found the Appellant was not a U.S. Citizen, non-national citizen, or qualified alien
and denied benefits effective March 22, 2020 to December 26, 2020. Appellant filed the present
appeal on September 30, 2020. The issues on appeal is whether Appellant is a qualified alien
eligible for PUA.

IV.  FINDINGS OF FACT
In consideration of the evidence provided and credibility of witness testimony, the

undersigned issues the following findings of fact:

1 See Section 2102 of the CARES Act of 2020, Public Law 116-136.
2 See Section 2104 of the CARES Act of 2020, Public Law 116-136.
3 Pursuant to Section 2102(h) of the CARES Act of 2020 (Pub. L. 116-136) and 20 CFR § 625.2(r)(1)(ii), the CNMI
Governor issued Executive Order No. 2020-09 declaring Hawaii Employment Security Law as the applicable state
law in the CNMI Hawaii state law applies, to the extent it does not conflict with applicable federal law and guidance|
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1. Prior to the pandemic, Appellant was employed as a waitstaff at Pacific Island Club, Inc.
(“Employer”) located in San Antonio, Saipan. Appellant regularly worked 40 hours per
week at a rate of $7.70 per hour *

2. Due to the economic impact of and financial difficulties of COVID-19, Employer
suspended operations and reduced operations. As a result, Appellant’s hours were
reduced to 20 hours effective, February 27, 2020. Subsequently, Appellant was furloughed
effected June 20, 2020 and laid-off effective August 1, 2020.> Appellant was rehired
September 16, 2020 as waitstaff on a “on call basis.”® While the terms of her contract are
unknown, Appellant testifies to working approximately 2.5 hours a week.

3. Appellant applied for PUA claiming weeks from March 22, 2020 to present.

4. On September 22, 2020, the Department issued a determination with the mail date of
September 29, 2010. The determination disqualified Appellant from PUA benefits
because it deemed that Appellant was not paroled into the U.S. under 212(d)(S) of the
INA for at least one year at the time of the pandemic.

5. On September 30, 2020, Appellant filed the present appeal arguing that she was a qualified
alien.

6. Application has a series of CBP Form 1-94 cards showing she was paroled in the U.S. on
for the following periods:’

a. March 15, 2012 through December 31, 2012;

b. November 12, 2014 through December 31, 2014;

c. November 15,2014, 2014 through December 31, 2016;
d. January 11, 2017 through December 31, 2018; and

e. October 29, 2019 through June 29, 2020.

7. Additionally, Appellant was granted employment authorization with the Category Cl11.
Appellant has Employment Authorization Document (“EAD”)® cards valid for the

following periods:’

4 Exhibit 1.

5 Exhibit 2 and Exhibit 3.

6 Exhibit 4.

7 Exhibit 6.

8 An EAD is a work permit that allows noncitizens to work in the United States.
9 Exhibit 5.
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a. November 25, 2015 through December 31, 2016;
b. December 8, 2017 through December 31, 2018;
c. December 8, 2017 through June 29,2019, and

d. January 16, 2020 through June 29, 2020.

8. Appellant applied for permanent residency in May of 2020. Appellant’s application was
received by U.S. Citizenship and Immigration Services (USCIS) but the application is
either pending or under review. Appellant is not currently a permanent resident.

9. Appellant’s employment authorization was extended by 180 days. !

10. On or around September 14, 2020, the Department entered Appellant’s information into
the Systematic Alien Verification for Entitlements (SAVE) database maintained by
USCIS, Verification Division. This database is used to determine the alien status of PUA
applicants so only those entitled to benefits receive them. The SA VE results indicate that
Appellant has a pending application and presently paroled into the U.S. with a valid CBP
Form 1-94 dated October 29, 2019 to June 29, 2020.!!

11. The Department issued a Determination disqualifying Appellant for PUA because she is
not a US Citizen, non-citizen national, or qualified alien.

12. Appellant appealed under the assumption she is a qualified alien.

13. Appellant is not a permanent resident, alien granted asylum, refugee, alien paroled into
the U.S. for at least one consecutive year during the pandemic assistance period, an alien
pending deportation or removal, an alien granted conditional entry, a Cuban or Haitian

entrant, or an alien battered or subject to extreme cruelty.

14. Appellant has no other documents to rebut the SA VE verification or account for the gaps
in her parolee statutus.
V. CONCLUSIONS OF LAW
In consideration of the above-stated findings and applicable law, the undersigned issues the

following conclusions of law:
"

100n August 11, 2020, USCIS issued a press release that it would automatically extend parole and employment
authorization if applicable, for parolees who timely applied for the Commonwealth of the Northern Mariana Islands
(CNMI) long-term resident status.

11 Exhibit 7.
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1. Appellantis not a qualified alien eligible for PUA.

PUA and FPUC are federal public benefits as defined by 8 USC §1611(c). As a condition of
eligibility for any federal public benefit, the claimant must be a “qualified alien” at the time

relevant to the claim. 8 USC §1611(a). Pursuant to 8 USC §1641, the term “qualified alien” is:

1. An alien admitted for permanent residence under the Immigration and Nationality Act

(INA),

An alien granted asylum under § 208 of the INA,;

A refugee admitted to the US under § 207 of the INA;

An alien paroled into the US under § 212(d)(5) of the INA for at least one year;

An alien whose deportation is being withheld under § 243(h) of the INA ... or whose

removal is being withheld under § 241 (b)(3) of the INA,

An alien granted conditional entry pursuant to § 203 (a)(7) of the INA,;

An alien who is a Cuban or Haitian entrant as defined in § 501(e) of the Refugee

Education Assistance Act of 1980; or

8. An alien who (or whose child or parent) has been battered or subject to extreme cruelty
in the U.S. and otherwise satisfies the requirements of § 431(c) of the Act.

kWD

S o

Here, Appellant argues she is a qualified alien because she is a Parolee with an EAD Category
C11 since 2012. Category C11 is a USCIS EAD code used to denote an alien paroled in the United
States in the public interest or temporarily for emergency reasons. Category C11 fits into the
parolee provision of the Qualified Alien definition, provided the one-year requirement is met.

Multiple time periods cannot be combined to meet the one-year requirement.

The undersigned finds that Appellant has insufficient evidence to establish she is a qualified
alien, as defined above. Based on the evidence and testimony provided, Appellant was admitted
into the U.S. as a parolee and granted employment authorization during multiple periods, dating
back to 2012. However, there was a break or gap in her parolee status because December 31,2018
to October 29, 2019. Appellant admits she did not have any status during that period. Since the
Appellant may not aggregate multiple time periods to meet the one year requirement, she cannot
be considered paroled into the US under §212(d)(S) of the INA for at least one year during the
assistance period of the PUA program until one year after October 29, 2019.12

12 Assuming Appellant meets all other eligibility requirements of PUA, Appellant is encouraged to reapply after
October 30, 2020.
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Based on the evidence and testimony provided, Appellant does not meet the definition of a
qualified alien. As discussed above, Appellant does not meet the one-year requirement for
parolees admitted into the U.S. Further, when questioned with regards to each of the other
provisions of the qualified alien statute, as listed above, Appellant stated she was not a permanent
resident, alien granted asylum, refugee, an alien pending deportation or removal, an alien granted
conditional entry, a Cuban or Haitian entrant, or an alien battered or subject to extreme cruelty.
In conclusion, Appellant was not a qualified alien during the claimed weeks and she is not

currently a qualified alien.

VI. ORDER

For the reasons stated above, it is ORDERED that:

1. The CNMI Department of Labor’s Determinationis AFFIRMED; and

2. The Appellantis NOT ELIGIBLE to receive PUA benefits for the period of March 22,

2020 to December 26, 2020.

Instructions and appeal rights with respect to second level appeals are pending clarification
from U.S. Department of Labor. Until then, any party aggrieved by this Order may request a
second level appeal with a signed letter indicating why he or she disagrees with the decision. The
letter may be submitted to the Administrative Hearing Office in person (Building #1357, Mednilla
Ave) or electronically mailed to hearing@dol.gov.mp. Further action regarding second level
appeals will remain pending until further guidance from U.S. Department of Labor.

So ordered this 20th day of October, 2020.

/sl
JACQUELINE A. NICOLAS
Administrative Hearing Officer
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COMMONWEALTH OF THE NORTHERN MARJIANA ISLANDS

1 DEPARTMENT OF LABOR
2 ADMINISTRATIVE HEARING OFFICE
3 ||In Re the Matter of: ) Labor Case No. 20-028
4 )
[Haisong Chen, )
5 ) ORDER OF DISMISSAL
Complainant, )
6 )
7 \2 )
)
8 ||Imperial Pacific International (CNMI) LLC, )
)
) Respondent. )
10 )
11 On October 6, 2020, Complainant Haisong Chen (“*Complainant”) filed a written request

12 ||to withdraw, or voluntarily dismiss, the complaint in the above-captioned matter. Complainant
13 || provides no reason for the withdrawal. Nonetheless, the undersigned finds that good cause for

14 dismissal exists when the Complainant no longer wishes to pursue their claims. Accordingly,

. || Labor Case 20-028 is hereby DISMISSED.

So ordered this 8th day of October, 2020.

/s/
ke JACQUELINE A. NICOLAS
19 Administrative Hearing Officer

[89] N [0S
(O9) o —_

}S)
=

Order
1.C-20-028
Page 1 of |
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re the Matter of: ) Labor Casec No. 20-029
)
Joseph B. Fresado, )
) SUA SPONTE ORDER OF DISMISSAL
Complainant, )
)
v. )
)
Sagitarius Corporation, )
)
Respondent. )
)

On September 29, 2020, Complainant initiated a labor case against Respondent for a
violation of the employment preference law. Generally, the employment preference law requires
CNMI employers to give preferential employment opportunities to U.S. citizens, U.S. permanent
residents, and CNMI permanent residents. 3 CMC §§ 4521 et. seq. The complainant has no
allegations to support this claim. Further, Complainant is a foreign national worker and has no
standing to sue with regards to employment preference.! Additional allegations cannot cure
deficiencies in standing. Ultimately, the complaint is devoid of merit and cannot succeed.

Accordingly, pursuant to 3 CMC § 4947(a), the complaint is hereby DISMISSED, sua sponte.

So ordered this 7th day of October, 2020.

/s/
JACQUELINE A. NICOLAS
Administrative Hearing Officer

VA eitizen or CNMI permanent resident or U.S. permanent resident who is qualified for a job may make a claim
for damages if an employer has not met the requirements of 3 CMC § 4525, the employer rejects an application for
the job without just cause, and the employer employs a person who is not a citizen or CNMI permanent resident or
U.S. permanent resident for the job.” 3 CMC § 4528(a) (emphasis added).

Order

L.C-20-029
Page 1 of 1
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re the Matter of: ) Labor Case No. 20-029
)
Joseph B. Fresado, )
) ORDER DENYING REQUEST
Complainant, ) TO STAY IN THE CNMI
)
V. )
)
Sagitarius Corporation, )
)
Respondent. )
)

Complainant is a foreign national worker and was scheduled to depart the CNMI on
October 5, 2020. However, on October 3, 2020, Complainant filed a request to stay in the CNMI
due to the above-captioned labor case. The undersigned recognizes Complainant’s need and
desire to be present in order to pursue his complaint. However, the requirement to depait the
CNMI is based on the NMI Workforce Act of 2018, P.L.. 115-218. The undersigned has no legal
power or authority to grant the request to stay in conflict with fedcral law. See 3 CMC § 4944,
see also 3 CMC § 4947. Accordingly, Complainant’s request to stay in the CNMI is hereby
DENILED.

So ordered this 7th day of October, 2020.

/s/

JACQUELINE A. NICOLAS
Administrative Hearing Officer

Order
.C-20-029
Page 1 ol |
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