
































































































































PROPOSED TRAVEL REGULATIONS

ii. It is expected that ordinarily the authority will be issued prior to the incurrence
of the expenses and will specify the travel to be performed as definitely as
possible unless circumstances in a particular case prevents such action.

iii. All travel authorizations shall be made on the CNMI Government Form issued
by the Department of Finance, unless explicitly directed by the Secretary of
Finance.

iv. The Department of Finance’s Travel Section will have no more than five (5)
days to process the TA and return to the traveler and/or department.

(b) Preparation and Approval

i. The travel request shall be prepared by the requesting organization and must be
submitted to the Department of Finance’s Travel Section for review and per
diem calculation at least fifteen (15) working days prior to the commencement
date of travel. Emergency processing of travel within the CNMI is allowable
only with the Secretary of Finance’s concurrence and the Governor, or
designee’s concurrence, for those traveling outside of the CNMI.

ii. The department or agency’s head must sign and approve the Travel Request
and Authorization Form authorizing the representative to travel on official
Government business.

iii. The agency, department, bureau and other instrumentality shall ensure that
adequate funding for travel is available throughout the duration of the travel
period.

iv. Supported documentations must be attached. This includes, but is not limited to,
formal invitations, conference notifications, professional development course
offering, registration, or other formal documentation that requires the traveler to
be present off-island. Email invitations from Department Heads, Mayors,
Governors, or Federal Grant Officers/Managers will be allowed as proof. A copy
of the flight itinerary from a local ticketing agency that accepts Government
Travel Requests (GTR) and a completed Travel Advance Request Form (Form

) must accompany the entire Travel Authorization package.

v. The TA form used by the CNMI Government requires the purpose, justification,
and all the appropriate signatures to be completed prior to any travel. The
following documents must be attached to the TA:

a. Justification memorandum for the travel;

b. Itinerary (schedule of departure, arrival, and destination(s));

c. Estimated cost to include airfare, ground transportation, per diem
allowance, and any other miscellaneous expenses; and

d. Documentation of invitation, meeting confirmation, or conference
agenda, if applicable, or other business agenda.

e. Travel Advance Form, completed and signed.

vi. All travel authorizations will require approval in advance by the approving
official as indicated in Part 210 (b)(1)-(5) below. This authorization certifies that
the expenses are proper and within the scope of the budget to be charged. Any
unanticipated expenses that were not authorized in advance will be subject to
approval upon closing out of the TA by the appropriate department head or
expenditure authority official, and reimbursement will only be made upon the
submission of relevant receipts and documentation.

18

COMMONWEALTH REGISTER VOLUME 42 NUMBER 09 SEPTEMBER 28, 2020  PAGE 044105



PROPOSED TRAVEL REGULATIONS

a. All travel within the CNMI shall be first authorized by the division head.
concurred by the Department Head as the expenditure authority and
approving official,

b. All travel within the CNMI by those Department Heads, Cabinet
Members, or expenditure authority officials that report directly to the
Govemor shall receive concurrence by the Special Assistant for the
Administration.

c. All travels outside of the CNMI must be first authorized by expenditure
authority, usually the Department Head, and then signed by the Governor,
or designee, for concurrence as the approving official.

d. All travel (within and outside of the CNMI) by the Governor shall seek
concurrence by the Lieutenant Governor as the approving official.

e. All travel (within and outside of the CNMI) by the Lieutenant Governor
shall seek concurrence by the Governor as the approving official.

vii. Upon the completion of review and calculation by the Travel Section of the
Department of Finance, the Director of the Travel Section shall certify the Travel
Authorization documents. These documents must then be transmitted to the
Governor, or designee, for final approval.

(c) Explanation of Items on Travel Authorization Form
Form: DOF-TR-A
Item1: The TA Number shall be provided by Department of Finance’s Travel Section
personnel.
Item 2: Place the date of when the TA is prepared.
Item 3: Place the Division and Department Name
Item 4: Place the Legal Name accompanied by your government employee number.
Refrain from putting your Social Security numbers.
Item 5: Place the Official Station (the island of traveler’s occupation).
Item 6: Place the Official Position Title
Item 7: Place the Accounting Office’s Station (the island where yeu the finance
documents are processed).
Item 8: Place the Island of Embarkation (island where you are leaving from)
Item 9: Place the city (or cities) and state/country traveling to and this should be
followed by the word “Return” For example, Phoenix, Arizona & Return.
Item 10: Briefly describe purpose of travel and this should be followed by the phrase
“Travel to be performed in the best interest of the CNMI Government.”
Item 11: Allowance method to be used. Choices could include a) established
government per diem rates b) Stipend set at “X” amount of dollars, or ¢) No per diem
or allowance will be provided.
Item 12: Place beginning and ending dates of official travel.
Item 13: Mark “X” if mode of travel is through Common carrier, such as by an airline.
Item 14: Mark “X” if mode of travel requires extra fare at a mileage rate set by federal
transportation regulations.
Item 15: Mark “X” if Government-owned conveyance will be used. This is applicable
when a traveler uses another government vehicle when off-island. This will
automatically set off allowable gas reimbursements via gas receipts.
Item 16: Mark “X” if travelers will be using privately own vehicle. This, too, will follow
the mileage rate set by federal transportation regulations. Options (a), (b), or (c) are
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PROPOSED TRAVEL REGULATIONS

available and one letter should be chosen under this item. This is specifically reserved
for federal accounts allowing such an activity by their approved grant.

Item 17: Mark “X” under miscellaneous if transportation of immediate family member
is required. This item is reserved for the medical referral program as patient escorts may
be needed.

Item 18: Mark “X” under “Other (Specify) and Type in “Car Rental Authorization” with
the Governor’s name and title below the line. “Ground Transportation Authorization
will be done in the same fashion. Only when the Governor, or designee, affixes his/her
signature on the prescribed line, will the traveler receive the appropriate ground
transportation.

Item 19: Mark “X” if the shipment of household goods and personal effects will be
needed as in cases of new off-island recruitments and eligible repatriating non-renewed
employees.

Item 20: Provide the name of the Travel agency to which a reservation has been made
and cost of airfare or fare on provided line.

Item 21: Under Per Diem, the Travel Section at the Department of Finance will generate
a calculated worksheet of per diem to be awarded. Leave this section blank.

Item 22: This section is reserved for other items not mentions in items 20 or 21. This
includes Car Rental, Registration Fees, Ground Transportation. Use each item as
needed. Registration fees must be accompanied by off-island agency or firm registration
costs and billing information.

Item 23: For Total, leave this blank and the Travel Section of the Department of Finance
will fill it in for you.

Item 24: Place the chargeable account here. It usually the office’s business unit followed
by the subaccount number of 62500 for Travel or 62690 for Personnel Training. For
federal accounts, Personnel Training is the preferred chargeable account for
conferences, professional development, etc. (Example of chargeable account is [7575X
— 62500). If an arrangement has been made to use another office’s business unit to
charge the account, then the head of that agency will be the requesting individual on
Item 25.

Item 25: Place the name of the Travel Section Director on the given line. If all items are
complete, reasonable, and allocable, then the Travel Section Director will affix his/her
signature.

Item 26: Place the requestor’s name on the given line. This is usually the expenditure
authority of the department’s account. However, for travels within the CNM], this line
is reserved for the Travel Section Director’s name.

Item 27: Place the title of name provided in Item 26.

Item 28: For inter-island travel, the Department Secretary will be the authorizing officer.
For Special Assistants under the Governor’s Office, the Special Assistant for the
Administration will be the authorizing officer for inter-island travel within the CNMI.
For any other travel outside of the CNMI, the authorizing officer will be the Governor,
or designee. Place the name of the Governor on this line.

Item 29. Place the title of the individual named in Item 28.

Form: DOF-TR-A is to be updated upon DOF’s discretion.

(d) Action by the Governor or designee
Once the calculations have been made by the Travel Section of the Department of Finance,
the Travel Authorization package will be forwarded to the Governor or designee’s Office.
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Upon receipt of the travel request, personnel shall ascertain justification of travel. If a
transmittal and written justification do not accompany the request, the TA reviewer
shall notify traveler and hold the travel request pending receipt of the required
documentation.

When the requesting organization provides the necessary documentation, the reviewer
shall ascertain the completeness of the information provided on the travel request
and verify the accuracy of the estimated travel costs. Upon noting any discrepancies,
the reviewer shall advise and settle with the requesting organization such matters. Upon
settlement of these matters, the reviewer shall initial and forward the travel requests
for the Governor or designee’s approval.

(e) Action by the Department of Finance

i. Upon receipt of the signed Travel Authorization request from the Governor or
designee’s Office, the Travel Section shall enter in the CNMI Government
Financial Management Information System all applicable expenses. Then
it is certified by the head of the Travel Section for local accounts or
reviewed and certified by the Federal Programs Coordinator for travels that
are federally funded. After certification, it will head to the Director of
Finance and Accounting (F&A) for review and signature.

ii. In instances, that the Director of F&A is unavailable for signature or
review, the Secretary of Finance can sign over the Director.

iii. Once it is approved by either the Director of F&A or the Secretary of Finance,
the Travel Section shall issue a Government Travel Request (GTR) to the
travel agency named on Item 20 on the Travel Authorization Form.

iv. The Travel Section will then post or generate a Payment Voucher (PV) number
in the CNMI Government Financial Management Information System so that
the CNMI Treasurer may immediately issue the check to the traveler. The
traveler or agency’s administrative staff may pick-up the check and must sign
for the receipt of the check from Division of Treasury.

(f) Amendments

i. Travel Authorizations may be amended only upon approval by the approving
official. A justification for the amendment must be attached.

ii. Amendments requiring additional funds to be obligated must have their TAs
routed just like a new TA.

a. When amendments for additional expenses are made below $500.00, the
amended TA must be signed by the expenditure authority. When
amendments are made above $500.00, the amended TA must be signed
by the Governor, or designee.

iii. If no additional funds are required, and the traveler has performed less days as
traveled, i.e. or incurred less expenses as originally planned or projected, then
the submission of an amendment TA will not be necessary. Automatic payroll
deduction shall commence on the following pay period.

(g) Zero Travel Authorizations
Travel authorization with no expense to the CNMI Government as in cases by
sponsoring organizations must be approved with a travel authorization showing zero
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travel expense. All travel performed by travelers representing the CNMI Government
must be in the interest of the CNMI Government. If authorized and approved, a zero TA
will allow the traveler to be on official administrative/travel leave status. In such cases,
a stipend (not per diem) may be granted by the expenditure authority.

§ 70-20.3-215 Termination or Cancellation of Travel
(a) Termination of travel due to illness, death or serious illness of a family member, or
catastrophic circumstances thus directly affecting the traveler home or other extraneous
circumstances as approved by the Expenditure Authority or Governor/designee may be
authorized prior to completion of temporary duty assignment. Termination of travel as result
of the traveler’s own misconduct shall be at the expense of the traveler.

(b) Whenever a traveler plans in advance to deviate from the most direct route or itinerary
for business-related travel or deviates from his/her approved travel for personal reasons not
due to illness or injury, or other emergency circumstances outside of the traveler’s control,
approval for the deviation must be received in advance and the proper leave application
must be filed with the travel authorization and approved by the authorizing official. In
addition, the traveler must attach the itinerary actually traveled in order to determine that
the CNMI Government paid only what was reasonable and necessary (i.e., what the CNMI
Government should have paid had the traveler departed in time to attend the authorized
official travel function and back).

§ 70-20.3-220 Travel Voucher (TV)

All persons authorized to travel on business for the Government should keep a running log of
expenditures properly chargeable to the Government, noting each item at the time the expense
is incurred, together with the date, and the information thus accumulated will be available for
the proper preparation of travel vouchers. Receipts are the best proof for travel reconciliation
and request for reimbursements.

This form must be completely filled by all travelers, except those on medical referral and those
being recruited or repatriated.

(a) Travel Voucher 1 Form
All claims for the reimbursement of traveling expenses shall be submitted on the regular
authorized form of travel voucher and must be itemized and stated in accordance with
these regulations. For Travel Voucher 1, Form: DOF-TR-C will be used. Form: DOF-
TR-C is to be updated upon DOF’s discretion.

(b) Explanations for Travel Voucher 1 Form
Item 1: Indicate Traveler’s Name
Item 2: Indicate Travel Authorization Number (Located on Travel
Authorization/Item#1)
Item 3: Indicate the personal or office’s mailing address
Item 4: Indicate the Government Employee Number.
Item 5: Indicate the contact number to reach the traveler by.
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Item 6: Indicate the Division’s Name and Department Name. For example, DOF,
DLNR.

Item 7: Indicate the work phone number.

Item 8: Indicate all arrivals and stops, dates, and time as provided by the boarding
passes. Each boarding pass should provide you with enough information to fill one
section of the departure and arrival information. If not, please refer to the itinerary.
Item 9: Indicate itemized expenditures to be claimed. On the left side, place a brief
description, i.e. Car Rental or Gas, and on the right side place the amount in U.S. dollars.
If there are multiple gas receipts, then indicate each receipt by price.

Item 10: Indicate traveler’s name, so that the traveler may sign above his/her name.
Item 11: Indicate the name of the department or agency head official, so that the traveler
may sign above his/her name.

Item 12: Indicate the name of the approving official. For travels outside of the CNMI,
it will be the Governor of the CNMI, or designee, and for travels within the CNM], it
shall be the Special Assistant for the Administration. This is to allow the approving
official to sign over their typed name.

The rest of the items will be left for the Department of Finance and Travel Section to
fill. The traveler will then proceed to filling out Travel Voucher 2, which is the Official
Trip Report.

(c) Travel Voucher 2 Form
In Form: DOF-TR-D, the traveler will provide in paragraph form and typed written a
summary of the events that took place in relation to the purpose of the trip. The traveler
should point out accomplishments, CNMI gains, and benefits through this travel
excursion. The traveler may indicate challenges experienced through the travel or
during conferences or seminars, for example. Form: DOF-TR-D is to be updated upon
DOF’s discretion.

(d) Explanations for Travel Voucher 2 Form
Item 1: Indicate Travel Authorization Number.
Item 2: Indicate Traveler’s Name as it appears on the Travel Authorization.
Item 3: Indicate official travel date range.
Item 4: Indicate places traveled. This is usually meant to indicate actual conference,
seminar, city location, etc.
Item 5: Indicate the Purpose as stated on the Travel Authorization. Copy what has
already been approved and stated in the TA.
Item 6: Provide the experience, training gained, contact made, problems encountered,
suggestions or recommendations to improving the travel experience in this section. It
must be typed written.
Item 7: Provide any travel notations to the Department of Finance may understand
certain expenditures, flight re-routes, flat tire charges, etc. This area should be allowed
for the Travel Section personnel to understand what happened without having to call the
traveler for more explanation.
Item 8: Indicate name of traveler. The traveler must sign his/her trip report unless
authorized.
Item 9: Indicate name of department or agency head. If the agency head performed the
travel, immediate supervisor for travels outside of the CNMI will be the Governor, or
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designee. Similarly, if travelling within the CNMI, the immediate supervisor is the
Special Assistant for the Administration (SAA). Signatures must be obtained
accordingly.

(e) Submission Timeframe for Travel Vouchers

The traveler must submit the travel voucher within fifteen (15) days upon return from
travel unless travel is performed at a closing period of a federal grant. The Department
of Finance’s Travel Section may request for the travel voucher within fifteen (15) days
prior to a closing of a grant for liquidation purposes. If a travel voucher is not submitted
within the time period allowed, the Department of Finance will assume a cancelled trip
and may begin recovery of any cash advance to the traveler as described in § 70-20.3-
201 (b).

(f) Order of Documents for Submission
The following is the prescribed order for submitting your completed travel vouchers
(starting from the top). Only one travel package may be routed. Make a copy before
submission.
1. Travel Voucher 1 (Form: DOF-TR-C)
2. Travel Voucher 2: Trip Report (Form: DOF-TR-D)
3. Copy of Signed Travel Authorization Request with TA Number (Form: DOF-TR-A)
4. Boarding Passes (placed and taped onto 8.5” x 11” paper) or as photocopied
5. Car Rental Agreement, if any.
6. Gas Receipts or any other applicable receipts deemed for reimbursement (placed and
taped onto 8.5” x 11” plain paper).

(g) Alterations
Any alternation to a travel voucher must be initiated by the person who makes the
voucher, and alterations in the totals on receipts must be initialed by the person who
signed the receipt.

(h) Indirect Route Travel
The supporting documents of a travel voucher should set forth the details of the expenses
actually incurred, the hour of departure from the post of duty, and the hour of arrival at
place of duty.

(i) Suspensions of Charges

Items in travel vouchers not stated in accordance with these regulations, or not properly
supported by receipts when required, will be suspended and the notification of such
action will indicate the reasons, therefore. Such items as may be subsequently
allowable should be included in a subsequent regular or supplemental or amendment
travel voucher. Full itemization will be required for all suspended items which are
reclaimed, and charges must be properly supported by the original suspension notice or
a copy thereof.

(j) Foreign Currencies
Travelers in foreign countries should report their expenditure by items in the currency
of the country in which made the total expenditure in. Foreign currency must be
converted into United States dollars at the rate or rates at which the foreign money
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was obtained. Every time money is converted, the traveler should obtain a receipt to
be commission charged. The exchange rate shall be determined on date of currency
exchange.

(k) Exchange Fees
Charges for cashing United States or CNMI Government checks or drafts issued in
reimbursement of expenses incurred for travel in foreign countries will be allowed in
subsequent vouchers.

() Routing of Documents

The traveler shall file the voucher in an original. The Travel Section shall retain a copy
of the Travel Voucher for follow-up and shall instruct the traveler to submit the
original and remaining copies to the Governor or designee’s Office for review and
subsequent approval should amounts exceed $500.00. If the travel voucher does not
exceed $500.00, the expenditure authority is authorized to approve. If the approved
travel request and the airline ticket stub do not accompany the travel voucher, the
Special Assistant for Administration shall defer further processing of the voucher
pending submission of the required documentation. Upon securing the Governor or
designee’s approval, the travel voucher is forwarded to the Travel Section which retains
the original for placement in the employee’s personnel jacket and the Travel File. The
remaining copies go to the department.

Part 300 — Miscellaneous Provisions

§ 70-20.3-301 Travel Authorization Request for Dependents
Dependents are not authorized to travel at the government’s expense, except as an escort under
the Medical Referral Program or as stipulated in §70-20.3-105(e)(2).

§ 70-20.3-305 Extension of Travel Time

(a) All extensions of official travel for the Government require prior approval by the
department head or designee. If the department head determines an extension is
necessary to carry out the traveler’s mission, then a memorandum shall be submitted to
the Governor or designee justifying the extension and requesting an amendment to the
traveler’s travel authorization. Additional expenses and per diem will be allowed
according to § 70-20.3-110. Leave (annual) will not be charged against the traveler.
This will be supported by the boarding pass(es).

(b) For Extensions of time due to airline delays, additional expenses and per diem will be
allowed according to § 70-20.3-110 . Leave (annual) will not be charged against the
traveler. This will be supported by the boarding pass(es).

§ 70-20.3-310 Loss of Traveling Documents

The loss of a traveler’s passport, birth certificate, government-issued identification, or other
documents for the purpose of official travel shall not be the responsibility of the CNMI
Government, including expenses or costs incurred by the rerouting of said traveler

§ 70-20.3-315 Oversold Seats
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Travelers with a confirmed ticketed seat who get bumped off due to no fault of the traveler shall
be allowed rerouting or rebooking expenses. Per Diem shall also be allowed, recalculated, and
issued upon return to the CNMI. Confirmation of such incident shall be confirmed by the airline
through a formal letter or proper documentation stating the reason for being bumped off.

This section is not applicable if a traveler decides to opt, as a volunteer, to give up his/her seat
for complimentary vouchers.

§ 70-20.3-320 Grounded Due to Inclement Weather, Natural Disaster, or Catastrophe
Travelers grounded due to inclement weather, natural disaster, or catastrophe shall be afforded
with rerouting, rebooking, and per diem expenses upon return to the CNMI. Confirmation of
such incident shall be confirmed by the airline through a formal letter or proper documentation
stating the reason for the flight cancellation.

§ 70-20.3-325 Mode of Travel Conversion

Instances that occur due to limited mode of travel, i.e. limited scheduled flights to neighboring
island, and within reason and cost effectiveness to the government, travelers in a group may be
allowed to convert airfare charges for fuel for sea transport. A ground transportation stipend
shall be generated at 100% and based on 80% of the total group airfare charge. This is for
roundtrip via boat/vessel service. If a traveler within the group decides not to utilize the sea
transport on return and opts to ride by airplane, he/she will-bear the additional expense unless
a reasonable justification is presented.

§ 70-20.3-330 Traveler’s Insurance
All travelers have the option of obtaining traveler’s insurance at their personal expense. The
CNMI Government will not shoulder this expense.

§ 70-20.3-335 Flights with meal purchases

For airline tickets that include meal service, the per diem calculated will be deducted according
to the rate schedule for meals and incidentals. For airline tickets that do not include meal
service, or provide for-purchase services, the per diem or subsistence allowance must be
included in the estimated travel expenditures.

§ 70-20.3-340 Travel Card
Use of a travel card may be allowable in the future when it becomes available.

§ 70-20.3-345 Changes to Travel Regulations
The information provided in these regulations is subject to change. Any future amendments

will be published and adopted pursuant to 1 CMC § 9104.
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COMMONWEA

COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re Matter of: ) Labor Case No. 18-055
)
Whidul Alam, )
) ORDER AFTER HEARING AND
Complainant, ) DISMISSAL
)
v. )
)
Osman Gani dba Saipan Security Service, )
)
Respondent. )
)

This matter came on for an Administrative Hearing on September 17, 2020 at 9:00 a.m.
at the Administrative Hearing Office. Complainant Whidul Alam (“Complainant™) was not
present and was unrepresented by counsel'. Respondent Osman Gani dba Saipan Security
Service (“Respondent”) was present and represented by Counsel Joe McDoulett. The
Department’s Enforcement Section was also present and represented by Investigator Arlene
Rafanan and Labor Enforcement Specialist I Jerrick K. Cruz.

Due to Counsel Pamela Brown Blackburn’s representation that Complainant departed
the Commonwealth, the undersigned assigned Enforcement to verify whether Complainant
indeed departed the Commonwealth. According to Specialist Cruz, after consulting with the I-
94 official website, he found no record of Complainant entering or departing the
Commonwealth>. The undersigned requested Administrative Hearing Office Administrative
Assistant Luanne Billy to report on her contact with Complainant since receiving notice of
Counsel Blackburn’s withdrawal. According to Ms. Billy, Complainant failed to respond to her
repeated calls.

Respondent moved to dismiss this case based on abandonment.

NMIAC § 80-20.1-485 (b) reads:

' Complainant was initially represented by Counsel Pamela Brown Blackburn. Counsel filed a Notice off
Withdrawal of Counsel on September 8, 2020 based on the departure from the CNMI by Complainant. The
undersigned accepted Counsel’s Notice as a Motion to Withdraw as Counsel and granted Counsel’s motion.
Specialist Cruz entered Claimant’s name, date of birth, passport number and country of issuance on
https://i94.cbp.dhs.gov and found no record of Claimant’s travel.
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Dismissal. A complaint may be dismissed upon its abandonment or
settlement by the party or parties who filed it. A party shall be
deemed to have abandoned a request for hearing if neither the
party nor the party’s representative appears at the time and place
fixed for the hearing unless good cause is shown. A dismissal may
be entered against any party failing, without good cause, to appear
at a hearing. A dismissal may be entered against any person who
has left the CNMI and has been absent for six months or more
without having notified the Administrative Hearing Office of their
contact information. A party against whom a dismissal is entered
may appeal to the Secretary pursuant to § 80-20.1- 490.

In this case, Complainant failed to appear at the properly noticed hearing and neither he
nor his representative provided good cause for his failure to appear. Moreover, given 1) Counsel
Blackburn’s disclosure that Complainant departed the Commonwealth and 2) Ms. Billy’s

representation that Complainant failed to respond to any of her phone calls, the undersigned

finds that Complainant abandoned his complaint.

Accordingly, based on the foregoing, Respondent’s Motion to Dismiss is hereby
GRANTED. This case is hereby DISMISSED WITHOUT PREJUDICE and any pending
deadlines and hearings scheduled in this matter are hereby VACATED. Any person or party

aggrieved by this Order may appeal to the Secretary of Labor within fifteen days of the date of

the issuance of this Order.?

ORDERED this 21*day of September, 2020.

/s/: Joey P. San Nicolas
JOEY P. SAN NICOLAS
Pro Tem Administrative Hearing Officer

* The Notice of Appeal Form is available online at www.marianaslabor.net. The aggrieved person or party must filg
the completed form at the Administrative Hearing Office, with the applicable filing fee.
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I

COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE
In Re the Matter of: Labor Case No. 18-058
Zaji O. Zajradhara,

ORDER GRANTING COMPLAINANT’S

)
)
)
)
Complainant, )
)  MOTION TO DISMISS
)
)
)
)
)
)

V.
Lin SHR (SAIPAN) Inc.,

Respondent.

On December 21, 2018, Complainant filed a hand-written complaint alleging a violation of
the CNMI employment statute. On March 22, 2019, after a failed mediation, Respondent filed a
Motion to Dismiss Complaint and for Attorney’s Fees. On March 29, 2019, Complainant filed his
Opposition to Dismissal. On September 17, 2019, Complainant filed his Layman’s Motion to
Dismiss Various Cases and filed a second Motion to Dismiss on October 28, 2019. Complainant
did not appear for the Hearing set on September 19, 2019. On October 18, 2019, Respondent filed
its Response to Complainant’s Layman’s Motion to Dismiss Various Cases, stipulating to
Complainant’s Motion to Dismiss, but objecting to Complainant’s reasoning. On October 28,
2019, Administrative Hearing Officer Jaqueline A. Nicolas entered a voluntary recusal in the
above-captioned case due to a conflict of interest. The case was then assigned to the undersigned
Pro Tem Hearing Officer who set the Hearing on Respondent’s Motion for Attorney’s Fees for
August 26, 2020 at 10:00 a.m. On August 25, 2020, Respondent filed its Motion to Dismiss
Respondent’s Motion for Attorney’s Fees'.

Therefore, based on the review of Complainant’s Motions to Dismiss and the fact that
Complainant failed to appear at the September 19, 2019 hearing, Complainant clearly
demonstrates that he no longer wishes to pursue any of his pending cases at the Administrative

Hearing Office. Accordingly, Complainant’s Motion to Dismiss is hereby GRANTED. This case

' Respondent states that it reserves the right to file for attorney’s fees in this case should Complainant file another

claim against Respondent in the future. The undersigned finds that such reservation is waived upon Respondent’s|
withdrawal of its Motion for Attorney’s Fees and upon dismissal of this case.
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is hereby DISMISSED and any pending deadlines and hearings scheduled in this matter are
hereby VACATED.

ORDERED this 27" day of August, 2020.

/s/: Joey P. San Nicolas
JOEY P. SAN NICOLAS
Pro Tem Administrative Hearing Officer
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

Labor Case No. 18-066

In Re Matter of: )
)
Denis Uvarov, )
) ORDER OF DISMISSAL
Complainant, )
)
V. )
)
Osman Gani dba Saipan Security Service, )
)
Respondent. )
)
11
INTRODUCTION
12
13 On August 26, 2020 at 9:00 a.m., this matter came before the Administrative Hearing
14 Office to hear arguments on whether the Administrative Hearing Office has jurisdiction over this
- case. Pamela Brown Blackburn, Esq., as counsel of record for Complainant, failed to appear for
the hearing. Instead, Complainant's counsel filed an untimely Notice of Withdrawal of Counsel
16
five minutes prior to the commencement of the hearing. Joe W. McDoulett, Esq., appeared on
LS behalf of Respondent. The Department of Labor Enforcement Section was represented by
18 investigators Jerrick Cruz and Arlene Rafanan.
19
VERVIEW
20 OVER
21 On December 2, 2018, Complainant Denis Uvarov filed a complaint against Respondent,

22 || Osman Gani dba Saipan Security Service for unpaid wages for the period between October 9,
23 || 2018 to October 28, 2018 totaling 166 hours. Complainant also sought liquidated damages equal
74 || to the amount of unpaid wages. On December 21, 2018, Pamela Brown Blackburn, Esq., entered

her appearance as counsel of record for Complainant.

26 On May 15, 2019, the Department of Labor, Enforcement Compliance Section
27 ||recommended that the Labor Complaint be dismissed pursuant to Employment Rules and

28 || Regulations § 80-20.1-450(e) because 1) Complainant came to the Commonwealth as a tourist
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v

and 2) the Administrative Hearing Office does not have jurisdiction over claims of tourists. On
June 5, 2019, Complainant filed his Objectioh to Enforcement Compliance Recommendation to
Dismiss L.C. 18-066. According to Complainant, his "objection is based on the fact that the
CNMI Department of Labor . . . exceeded its statutory authority in promulgation, adoption and
implementation of § 80-20.1-450(e). Complainant's Objection to Enforcement Compliance
Recommendation to Dismiss L.C. 18-066, at p. 1. During the Administrative Hearing, the

undersigned heard oral arguments to support dismissal from Respondent.
. DISCUSSION

The undersigned finds that the Administrative Hearing Office does not have jurisdiction

over this case, therefore dismissal is required. Pursuant to 3 CMC § 4942(a):

The Administrative Hearing Office shall have original jurisdiction
to resolve all actions involving alleged violations of the labor and
wage laws of the Commonwealth, including but not limited to any
violation of this chapter and regulations promulgated thereunder.
The Commonwealth Superior Court shall have concurrent
Jurisdiction to resolve all labor and wage violations that are criminal
in nature.

Furthermore, "[t]he Administrative Hearing Office does not have jurisdiction with respect
to the claims of tourists. Those claims are pursued in the Commonwealth Superior Court."
NMIAC § 80-20.1-450(¢) (emphasis added). |

The above-referenced CNMI statute and regulation are clear and unambiguous. Although
the Administrative Hearing Office has original jurisdiction to resolve violations of labor and wage
laws and regulations, the Administrative Hearing Office clearly does not have jurisdiction to hear
claims of tourists. The Administrative Hearing Office is bound by statute and regulation with

respect to the exercise of jurisdiction.

Complainant is not a U.S. citizen, CNMI penﬁanent resident, U.S. permanent resident, a
foreign national worker or a worker possessing some other non-immigrant status. See NMIAC §
80-20.1-450(b). Rather, the undersigned Pro Tem Hearing Officer finds that Complainant entered
the Commonwealth as a tourist. Accordingly, the Administrative Hearing Office does not have

jurisdiction over Complainant’s claims.
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\

Complainant argues that the Department exceeded its scope of authority by promulgating
NMIAC § 80-20.1-450(e). However, since the Administrative Hearing Office falls under the
Department of Labor within the executive branch, it does not have the authority to declare that a
regulation exceeds statutory authority.! Accordingly, the Administrative Hearing Office is bound

to uphold the statute and regulation as written.
CONCLUSION

For the foregoing reasons, Complainant Denis Uvarov's Labor Complaint is hereby
DISMISSED. Any person or party aggrieved by this Order may appeal to the Secretary of Labor

within fifteen days of the date of the issuance of this Order.2

SO ORDERED this 3rd day of September, 2020.

/s/: Joey P. San Nicolas
JOEY P. SAN NICOLAS, ESQ

! “The judicial power of the Commonwealth shall be vested in a judiciary of the Northern Mariana Islands which shall
include one Supreme Court and one superior court and such other inferior courts as established by law.” CNMI Const,
Art. IV § 1.

2 The Notice of Appeal Form is available online at www.marianaslabor.net. The aggrieved person or party must file]
the completed form at the Administrative Hearing Office, with the applicable filing fee.
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1 COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS

DEPARTMENT OF LABOR
2 OFFICE OF THE SECRETARY
3 ||1n Re Matter of: ) Compliance Agency Case No. 18-066
) Secretary Appeal No. 2020-03
4 .
Denis Uvarov, )
5 )
. Appellant, ) FINAL AGENCY DECISION
)
7 V- )
)
8 [[|Osman Gani dba Saipan Security Service, )
)
9 Appellee. )
10 )
11 On September 14, 2020, Appellant filed a timely notice of appeal regarding the Order
12 || Granting Respondent’s Motion to Dismiss for lack of jurisdiction. Therein, Appellant argues a
13 ||lack of due process because he was not given a chance to look for another attorney or an
14 ||interpreter.
15 Upon review of the record and Notice of Appeal, the undersigned finds the dismissal was
16 proper for two reasons. First, dismissal for lack of jurisdiction was proper. Pursuant to NMIAC §
17 || 80-20.1-450(e), “[t)he Administrative Hearing Office does not have jurisdiction with respect to
18 || claims of tourists. Those claims are pursued in the Commonwealth Superior Court.” Further,
19 || “Whenever it appears .... that the agency lacks jurisdiction of the subject matter, the agency shall
20 || dismiss the action.” NMIAC § 80-20.2-145(c) (emphasis added). The Department is bound to
71 uphold applicable regulations. Here, there is no question that Appellant is a tourist, outside the
2 Jurisdiction of the Administrative Hearing Office. Second, due process was provided. Appellant,
’3 through his attorney, Pamela Brown Blackburn, was served with adequate notice of the hearing.
There is no showing that a request for an interpreter was denied. Further, within minutes of the
24 : .
hearing, Attorney Pamela Brown Blackburn filed a Motion to Withdraw as counsel and failed to
25 show. The Motion to Withdraw was denied and the Administrative Hearing Officer proceeded
26 || with the hearing, as scheduled, based on the readily available evidence. The Administrative
27 || Hearing Officer has authority to proceed with hearing ex parte when parties fail to show after
28 || adequate notice was given. Here, Appellant mistakes a lack of due process with his counsel’s
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mishandling of the case. Further, no additional process could be provided to change the fact that

—

the Administrative Hearing Office lacks jurisdiction to hear Appellant’s claim.

Accordingly, pursuant to NMIAC §80-20.1-490(e), the Administrative Hearing Officer’s
decision is AFFIRMED.

So ordered this _/ 7 day of September, 2020.

0) VN

VICKY BENAVENTE
Secretary of Labor
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re Matter of: Consolidated Labor Case Nos.
Mengli Ma, 19-018
Yubin Liu, 19-019
Xiaoyang Gao, 19-020
Bingping Li, 19-021
Wenpi Wang, 19-022

Complainants,
ADMINISTRATIVE ORDER GRANTING
RESPONDENTS’ MOTION TO DISMISS
FOR LACK OF JURISDICTION

V.

Osman Gani and Xiao Tang Sanchez dba
24/7/ Enterprises,

Respondents.

S e e N e N N N e e N e e N N e NS

L. INTRODUCTION

These matters came for an Administrative Hearing on September 2, 2020 at 9:00 a.m. at
the Administrative Hearing Office. Due to the ongoing COVID-19 public health emergency and
pursuant to Administrative Orders 20-03 and 20-04, the hearing was held online. Complainants
Mengli Ma, Yubin Liu, Xiaoyang Gao, Bingping Li, and Wenpi Wang (collectively,
“Complainants’™) were represented by Attorney Pamela Brown Blackburn.! Interpreter Margaret
Vhao and Witness Cris Hilario was also present. Respondents Osman Gani and Xiao Tang
Sanchez dba 24/7 Enterprises (collectively, “Respondents™) was present and represented by
Attorney Joe McDouellet. The Department’s Enforcement, Compliance, and Monitoring Section
(“Enforcement™) was also present and represented by Investigators Jerrick Cruz and Arlene
Rafanan.

For the reasons stated below, Respondents® Motion to Dismiss is GRANTED.
Consolidated Labor Case Nos. 19-018 through 19-022 is hereby DISMISSED.
1
"

! Complainants Mengli Ma and Xiaoyang Gao were not present due to orders to self-quarantine.

Administrative Order
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IL. BACKGROUND & PROCEDURAL HISTORY
On April 1, 2019, Complainants filed a labor complaint for unpaid wages. The Respondents
were given an opportunity to respond to the Complaint but did not file a written Answer. On
October 31, 2019, after several continuances, the matter was referred to Enforcement for further
investigation. On July 2, 2020, Enforcement filed a written determination stating their
investigation found unpaid wages for each complainant. On August 19, 2020, the undersigned
scheduled the matter for an Administrative Hearing to be held on September 2, 2020. Prior to the
Administrative Hearing, Respondents filed a Motion to Dismiss for lack of subject matter
Jurisdiction. Oral arguments for the Motion to Dismiss were heard at the Administrative Hearing
and the matter was taken under advisement.
III. LEGAL STANDARD
Motions to dismiss for lack of jurisdiction over the subject matter are governed by NMIAC §
80-20.2-130(c)(1)(A). Generally, the Administrative Hearing Office has jurisdiction over “all
actions involving alleged violations of the labor and wage laws of the Commonwealth . . . .” 3
CMC § 4942 (emphasis added). Specifically, the statute provides:

The Administrative Hearing Office shall have original jurisdiction
to resolve all actions involving alleged violations of the labor and
wage laws of the Commonwealth, including but not limited to any
violation of this chapter and regulations promulgated thereunder.
The Commonwealth Superior Court shall have concurrent
jurisdiction to resolve all labor and wage violations that are criminal
in nature.

Id.; See also NMIAC § 80-20.1-450 ( “The Administrative Hearing Office shall have jurisdiction
to conduct adjudicative proceedings with respect to all issues of fact and law arising under labor
laws applicable in the Commonwealth.”). Notably, the Employment Rules and Regulations under
the NMI Administrative Code further limits jurisdiction with respect to complaints from Citizens,
CNMI permanent residents, U.S. permanent residents, foreign national workers,? and other
nonimmigrant aliens.> NMIAC § 80-20.1-450(b). “The Administrative Hearing Office does not
have jurisdiction with respect to claims of tourists.” NMIAC §80-20.1-450(¢). “Whenever it
appears by suggestion of the parties or otherwise that the agency lacks jurisdiction of the subject
matter, the agency shall dismiss the action.” NMIAC § 80-20.2-145(c).

2 See NMIAC § 80-20.1-080(k).
3 See NMIAC § 80-20.1-080(p).

Administrative Order
LC-19-018 to LC 19-022
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1 IV.  DISCUSSION
5 On August 21, 2020, Respondents filed a Motion to Dismiss and Brief in Support of Motion
3 to Dismiss (“Respondents’ Motion™) for lack of jurisdiction. Specifically, Respondents’ Motion
challenges whether Complainants have established jurisdiction under NMIAC § 80-20.1-450(b).
4 On August 24, 2020, Complainants filed Complainants’ Response to Motion to Dismiss and an
3 || Erata to Complainant’s Response to Motion to Dismiss (“Complainants’ Opposition™). Generally,
6 Complainants argues that Respondents’ Motion is time barred and that subject matter jurisdiction
7 ||is established because Complainants are refugees. On August 24, 2020, Respondents filed a
8 ||Response to Opposition to Motion to Dismiss (“Respondents’ Reply”) arguing that jurisdictional
9 ||issues cannot be time barred and Complainants do not satisfy any ground of subject-matter
10 ||jurisdiction as refugees. The undersigned addresses the respective arguments below.
11 1. Complainants’ Opposition fails to advance adequate legal authority.
0 It is a general rule of practice that legal arguments should be supported by law and analysis.*
The CNMI Supreme Court has found that a party waives any issue it has not sufficiently
12 developed. Commonwealth v. Yu Qun, 2016 MP 19 § 12. An issue is insufficiently developed if
14 it is raised in a conclusory manner, or when the overall analysis of the issue is so lacking as to
15 | shift the burden of research and argument to the reviewing court. Commonwealth v. Guiao, 2016
16 |[MP 159 13.
17 The standard for filing legal briefs in the Administrative Hearing Office is set forth NMIAC
18 || § 80-20.2-130(a). Thereunder, “[t]he party shall file together with the opposition to the motion a
19 ||separate memorandum of reasons, including citation of supporting authorities, why the motion
20 ||should not be granted. Affidavits and other documents setting forth or evidencing facts on which
21 the opposition is based shall be filed with the opposition.” NMIAC § 80-20.2-130(a)(2). Clearly,
9 the Administrative Hearing Office does not function as an advocate of any party, but as an arbiter
of law. While the Administrative Hearing Officer is required to give added accommodations to
> parties appearing pro se,’ represented parties are expected to adhere to the applicable regulations
24 and standards of the legal profession. Simply, “it is beyond the call of duty to require the Hearing
25 Officer to have to guess” or construct the parties’ arguments.®
26
27 ||+ A Motion to Dismiss may be deemed uncontested and granted when a complainant failed to file opposition. see
Bicas v. Joyce, LC-15-1193 (Administrative Order Granting Respondent’s Motion to Dismiss Case; and Dismissal at
28 ||2) (Published 41 Com. Reg. 042161 (June 28, 2019)).
5 See NMIAC § 80-20.1-460(b)
6 Zajradhara v. Nippon General Trading Corporation, LC-17-018 (Administrative Order at 2) (published 41 Com.
Administrative Order
LC-19-018 to LC 19-022
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Here, Complainants® Opposition fails to adhere to the standard set forth in NMIAC § 80-20.2-
130(a)(2). Overall, Complainants’ Opposition sets forth a number of conclusory statements and
is devoid of legal citations or analysis. Second, Complainants’ Opposition fails to demonstrate
how refugees are covered under the statute and regulations. Third, Complainant’s Opposition fails
to prove that the Complainants are actually considered refugees. Ultimately, Complainants’ have
transferred their burden of research and argument to the undersigned.

2. The undersigned rejects Complainants’ arguments regarding timeliness.

On May 4, 2020, the undersigned issued a scheduling order with a motion deadline to July
31, 2020. Now, Complainants argue that Respondent’s motion is time-barred and should be
stricken. Additionally, Complainants argue that this deadline should be enforced because “[i]t is
fair to impute knowledge [of the deadline] to Mr. McDoullett,” for the simple fact he shares
offices with prior counsel.”

Certainly, the parties are expected to adhere to regulations, deadlines, and orders absent a
compelling reason. However, it is an established principle that jurisdictional issues can be raised
at any time during the proceedings. See Arbaugh v. Y&H Corp. 546 U.S. 500, 506 (2006). In
Norita v. Commonwealth, the CNMI Supreme Court clarified the difference between “claim-
processing” rules and “jurisdictional” rules. 2020 MP 12  9-12. Therein, “[j]urisdictional time
limitations may not be waived or forfeited and may be raised at any time . ...” /d. § 11 (internal
quotations omitted). “In contrast, ‘mandatory claim-processing rules are less stern.”” /d.  12.

Here, Respondents retained counsel around August 19, 2020. Respondents’ Motion to
Dismiss was filed shortly after, on August 21, 2020. While the motion deadline was past due, a
jurisdictional issue cannot be ignored. Further, contrary to Complainant’s unsupported argument
to impute knowledge of the deadline to the recently retained counsel, the undersigned finds no
fair basis to do so with respect to jurisdictional issues. Ultimately, the undersigned finds
Complainants’ arguments contrary to law and logic.

3. The undersigned rejects the Complainants’ argument to deny dismissal because the
Department exceeded its authority in promulgating jurisdictional limitations.

On August 26, 2020, contrary to applicable regulations and without leave, Complainants filed
a Complainants’ Response to Respondents’ Reply to Opposition (“Complainants’ Reply”).}

Reg. 041761)
7 As discussed above, this argument is unsupported by law and analysis.
8 Notably, the regulations and general rules of practice do not allow a response to a reply brief. Specifically, the]

Administrative Order
LC-19-018 to LC 19-022
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Therein, Complainants argues the Department exceeded its statutory authority in promulgation,
adoption, and implementation of NMIAC § 80-20.1-4550(e). Complainants’ argument is
misplaced for two reasons.

First, Complainants cite the Administrative Procedure Act, 1 CMC § 9112(f), to argue the
validity of the regulations limiting jurisdiction. However, Complainants ignore that the cited
standard is with respect to judicial review of agency actions. Precedent states:

The separation of powers doctrine prohibits one branch of state
government from encroaching upon and exercising powers of
another branch. The Administrative Hearing Office falls under the
Department of Labor within the executive branch. Simply, an
agency, such as the Department of Labor, does not have the
authority to declare a statute unconstitutional or regulation invalid.
Such challenges are beyond the power or jurisdiction of the agency.
For that same reason, an agency and its hearing officer do not have
the authority or jurisdiction to declare in an adjudicatory
proceeding that a regulation exceeds statutory authority.

CNMI Department of Labor v. Bridge Investment Group, LLC, CAC-17-002-04(T)
(Administrative Order at 4-5) (published at 42 Com. Reg. 044008 (Aug. 28, 2020)) (emphasis
added). Accordingly, Complainants’ argument has no merit at the administrative hearing level.

Second, Complainants’ argument ignores the principle that the Department must uphold its
regulations. The CNMI Superior Court has found:

It is an elemental principle of administrative law that agencies are
bound to follow their own regulations. An agency is obliged to abide
by the regulations it promulgates. The Government must follow its
own regulations. Action by an agency of the executive branch in
violation of its own regulations are illegal and void.

As a general rule, when the rights of an individual are affected, an
agency must follow its own procedure, even where the internal
procedures are more rigorous than otherwise would be required. If
an agency fails to follow its own regulations, it may result in a
violation of an individual’s constitutional rights to due process.
Should an agency in its proceedings violate its rules and prejudice
results, the proceedings are tainted and any action resulting from the
proceedings cannot stand.

CNMI Nutritional Assistance Program v. Santos, SC-17-0215T (NMI Sup. Ct., July 31, 2018)
(Order Estopping CNMI Nutritional Assistance Program from Collecting on a Food Stamp

regulations allow submissions of motions, oppositions, and replies to an opposition. See NMIAC 8-20.2-130(a).

Administrative Order
LC-19-018 to LC 19-022
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1 Overpayment of $1650.00 due to its (1) Failure to Follow Procedures Provided in NMIAC § 55-
5 30-001 et. seq. and (2) Because the Cost of Collection Proceeding Will Exceed the Amount to be
3 Recovered Pursuant To NMIAC § 55-30-285(B)(4)(iv) at 5) (internal citations and quotations
omitted). For the reasons stated above, the undersigned rejects the arguments in Complainants’
4 Reply.
3 4. Complainants’ fail to meet their burden in establishing jurisdiction.
As discussed above, the Administrative Hearing Office has jurisdiction over “all actions
7 involving alleged violations of the labor and wage laws of the Commonwealth . . . .” 3 CMC §
8 (14942 (empbhasis added). “The claims that are covered under the Hearing Office’s jurisdiction are
9 || those that arise out of an ‘employment relationship.”” Bicas v. Joyce, LC-15-1193 (Administrative
10 || Order Granting Respondents’ Motion to Dismiss Case; and Dismissal at 3) (Published 41 Com.
11 ||Reg. 042161 (June 28, 2019)). However, the Employment Rules and Regulations further limit
12 ||jurisdiction with respect to complaints. Specifically, the Employments Rules and Regulations
13 ||state:
14 The Administrative Hearing Office shall have jurisdiction over
15 complaints filed with the Administrative Hearing Office by U.S.
Citizens, CNMI permanent residents or U.S. permanent
16 residents, and agency complaints filed by the Department, with
respect to violations of the requirements of job preference and
17 workforce participation pursuant to the Commonwealth
18 Employment Act of 2007, as amended, and other violations of labor
laws application in the Commonwealth. ...
19
The Administrative Hearing Office shall have jurisdiction over
20 complaints filed with the Administrative Hearing Office by foreign
21 national workers,” and agency complaints filed by the
Department, with respect to violations of Commonwealth law and
22 regulations regarding employment and other labor laws applicable
. in the Commonwealth. ...
24 The Administrative Hearing Office shall have jurisdiction over
complaints filed with the Administrative Hearing Office by other
25
26
27 ||» “‘Foreign national worker’ means a person who is not a United States citizen, a United States permanent resident, a
CNMI permanent resident, or an immediate relative of the United States citizen or a United States permanent
28 resident, or an immediate relative of a CNMI permanent resident, and who entered the CNMI as a nonimmigrant
prior to November 28, 2010 for the declared purpose of being employed in the Commonwealth.” NMIAC § 80-20.1-
080(K).
Administrative Order
LC-19-018 to LC 19-022
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nonimmigrant aliens!® with respect to violations of
Commonwealth law and regulations regarding employment.

NMIAC § 80-20.1-450(b)(1)-(3) (emphasis added).

Importantly, “[t]he Administrative Hearing Office does not have jurisdiction with respect to
claims of tourists. Those claims are pursuant in the Commonwealth Superior Court.” NMIAC §
80-20.1-450(e)."! The rationale to exclude tourists is based on explicit legislative intent from
Public Law 15-108. Thereunder, the Legislature specifically stated:

It is the intent of the Legislature that this Act shall not apply to
persons admitted to the Commonwealth as tourists, or fo persons
employed illegally, i.e. without the approval of the Department of
Labor, or to those persons employing other illegally in the
Commonwealth unless specific provision has been made herein.
It is the intent of the Legislature that persons illegally employing
others or illegally employed be prohibited from using the terms of
this Act to receive or avail themselves of a legal right or benefit.
PL 15-108, § 2 (emphasis added).

The undersigned finds that Complainants’ failed to meet their burden to establish jurisdiction
or a right to relief from a lawful employment relationship. During the Administrative Hearing,
Complainants’ admitted that they do not qualify as U.S. citizens, U.S. permanent residents, CNMI
permanent residents, foreign national workers, or nonimmigrant aliens—as defined by the
regulations. Instead, Complainants’ argue that they are refugees authorized to work in the CNMI.
Additionally, Complainants’ argue that the applicable law does not specifically exclude refugees
in the manner it excludes tourists.

The undersigned is not persuaded by Complainants’ arguments for two reasons. First, there is
no legal precedent demonstrating the Administrative Hearing Office’s jurisdiction extends to
refugees. See Sevugan v. ABO International Corporation, LC-16-017 (Administrative Order at

10) (published 41 Com. Reg. 041897 (May 28, 2019)) (“The Commonwealth Employment Act

10 ““Nonimmigrant alien’ means a person described in Section 101(a)(15) of the Immigration and Nationality Act, 8
U.S.C. 1101(a)(15).” NMIAC § 80-20.1-080(p).

1! The history of these regulations are significant. In January 2008, the Department of Labor adopted the Employment
Rules and Regulations, to comply with PL 15-108. Title VII of US Public Law 110-229, the Consolidated Natural
Resources Act of 2008 (CRNA), enacted on May 8, 2008, extended the Immigration and Nationality Act (INA) and
other provisions of United States immigration law to the Commonwealth of the Northern Mariana Islands. On March,
22, 2010, CNMI Public Law 17-1, the Immigration Conformity Act, became law and repealed immigration
responsibilities of the Commonwealth. In May of 2010, the Department amended the Employment Rules and
Regulations.

Administrative Order
LC-19-018 to LC 19-022
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of 2007 vests broad jurisdiction in the Administrative Hearing Office to resolve labor and wage
disputes brought by U.S. citizens as well as by foreign workers.”). Simply, the undersigned is not
prepared to assume such an extension based on silence in the law. Second, there is no showing
that Complainants are actually refugees authorized to work in the CNMI during the time relevant
to the claim. Complainants’ opposition includes three exhibits but the Complainant’s Opposition
failed to address how any of these exhibits confirm each complainant’s refugee status. A thorough
review of each exhibits demonstrate why Complainants’ arguments must fail.

Complainants’ Exhibit 1 is a copy of Complainant Bingping Li’s Employment Authorization
Card. This document does not indicate that this complainant is a refugee and it postdates the
employment that is the subject of the complaint. Specifically, the alleged employment relationship
in the complaint spans from November 25, 2018 to December 14, 2018. The complaint was filed
April 1, 2019 and the alleged authorization to work came September 27, 2019.

Complainants’ Exhibit 2 is a copy of Complainant Yubin Liu’s 1-589 Application for
Asylum. This document requires the applicant to list each entry into the U.S. beginning with their
most recent entry. In response to this question, aforesaid Complainant stated under penalty of
perjury that she entered Saipan on March 21, 2015 on a tourist visa. The tourist visa expired April
4, 2015. There is no other time Complainant entered the U.S. and there is no showing of status
after the tourist visa expired. The application was submitted July 22, 2015. There is no showing
that the application was approved.

Complainants’ Exhibit 3 is a copy of Complainant Mengli Ma’s 1-589 Application for
Asylym. This document requires the applicant to list each entry into the U.S. beginning with their
most recent entry. In response to this question, aforesaid Complainant stated under penalty of
perjury that she entered Saipan on May 17, 2018 on a tourist visa. The tourist visa expired May
27, 2018. There is no other time Complainant entered the U.S. and there is no showing of status
after the tourist visa expired. The application was submitted October 1, 2018. There is no showing
that the application was approved.

Complainants failed to submit any exhibits to demonstrate the legal status or authorization to
work with respect to Complainants Xiaoyang Gao and Wenpi Wang. However, Respondents
submits 1-94 website travel records demonstrating that there are no records of aforesaid
complainants legally entering the CNMI. See Respondents’ Exhibit 3; see also Respondents’
Exhibit 5.

Administrative Order
LC-19-018 to LC 19-022
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1 As shown above, Complainants fail to prove their legal status in the CNMI or their respective
5 authorization to be employed in the CNMI. Simply, there is an insufficient showing that all
3 Complainants were legally authorized to work in the CNMI at the time of the alleged employment.
For the reasons stated above, the undersigned finds that Complainants’ fail to meet their burden
4 in establishing jurisdiction.
> V.  CONCLUSION
6 Based on the above-stated findings of fact and conclusions of law, the undersigned finds that
7 ||the Administrative Hearing Office lacks jurisdiction with respect to the complaints from the
8 || above-captioned Complainants. Accordingly, Respondents’ Motion to Dismiss is GRANTED.
9 || Consolidated Labor Case Nos. 19-018 through 19-022 is hereby DISMISSED. All remaining
10 |[deadlines and hearings scheduled for Consolidated Labor Case Nos. 19-018 through 19-022 are
1 vacated. Further, the Department’s Enforcement Section shall provide a copy of this order and
12 relevant filings to U.S. Immigration and Customs Enforcement.
Any person or party aggrieved by this Order may appeal by filing the Notice of Appeal form
13
and filing fee with the Administrative Hearing Office within fifteen (15) days from the date of
14 this Order.'?
15 So ordered this 15th day of September, 2020.
16
17 /s/
18 JACQUELINE A. NICOLAS
Administrative Hearing Officer
19
20
21
22
23
24
25
26
27
28 || 12 The Notice of Appeal Form is available online at www.marianaslabor.net or hard copies are available at the
Administrative Hearing Office. The aggrieved person or party must file the completed form at the Administrative
Hearing Office, with the applicable filing fee.
Administrative Order
LC-19-018 to LC 19-022
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re the Matter of: ) Labor Case No. 19-054
)
Ruben B. Tagalog, )
) ORDER PARTIALLY GRANTING
Complainant, ) RESPONDENT’S MOTION TO DISMISS
)
v. )
)
Mary Ann F. Sablan dba Creative Hair & )
Body Care, )
)
Respondent. )
)

L INTRODUCTION
This matter came for a Prehearing Conference on August 25, 2020 at 9:00 a.m. in the
Administrative Hearing. Due to the ongoing COVID-19 public health emergency, the hearing was
held telephonically. Complainant Ruben B. Tagalog (“Complainant”) was present and self-
represented. Respondent Mary Ann F. Sablan dba Creative Hair & Body Care (“Respondent”)
was present and self-represented. The Department’s Enforcement, Monitoring, and Compliance
Section (“Enforcement™) was present and represented by Investigators Jerrick Cruz and Arlene
Rafanan. Ms. Rafanan acted as the translator.
IL BACKGROUND
On September 24, 2019, Complainant filed a claim for unpaid wages accruing from 2017,
2018, and 2019. On October 18, 2019, the undersigned referred the matter to Enforcement to
investigate the claims arising within the six months statute of limitation. On January 22, 2020,

Respondent filed a Motion to Dismiss the entire complaint for failure to state a claim.! On March

! The Motion was slated to be heard during the Prehearing Conference, originally scheduled for June 2019. Due to the
COVID-19 public health emergency and temporary closure of government offices, extensions and continuances were
granted.
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2, 2020, Enforcement filed a written Determination finding no unpaid wages and recommending
dismissal.
III. ANALYSIS

During the Prehearing Conference, the undersigned heard arguments for Respondent’s
Motion to Dismiss for failure to state a claim. Respondent argued: (1) any claim between the
periods 2017 to March 24, 2019 must be dismissed; and (2) any claims between the periods of
March 24, 2019 to September 24, 2019 must also be dismissed for failure to comply with the
pleading standard and lack of any plausible facts to justify the claim.

The undersigned agrees with Respondent’s first argument. Pursuant to 3 CMC § 4962,
“[n]o labor complaint may be filed more than six months after the date of the last-occurring event
that is the subject of the complaint, except in cases where the actionable conduct was not
discoverable upon the last-occurring event.” “If a complaint is not timely filed, the hearing office
shall dismiss the complaint with prejudice.” NMIAC § 80-20.1-465(¢). Emphasis added. Upon
review of the record, the undersigned finds that any claims arising prior to March 24, 2019, i.e.,
more than six months after the statute of limitations, are time barred.

The undersigned does not agree with Respondent’s second argument. Notably, the cited
complaint pleading standards are set forth under the Commonwealth Rules of Civil Procedure
and applicable to the Commonwealth courts. The Administrative Hearing Office is not bound to
the same pleading standard and much less formal than the Commonwealth courts. Pursuant to
NMIAC § 80-20.2-105, a labor complaint may be commenced by a signed written complaint,
stating: (1) the caption; (2) the names and addresses of the parties; (3) the nature of the
complainant; and (4) the relief requested or demanded. In reviewing the complaint, the
undersigned finds that Respondent has sufficient notice of the nature of the complaint and relief

requested. Furthermore, in reviewing the time sheets and pay slips submitted by the parties, there
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is clearly a discrepancy or issue of unpaid wages arising within the statute of limitations.
Accordingly, dismissal of the entire complaint is premature.
IV. CONCLUSION
In conclusion, Complainant’s claims for unpaid wages arising prior to March 24, 2019 are
hereby DISMISSED. Complainant’s claims for unpaid wages arising on or after March 24, 2019

will proceed to an Administrative Hearing,

So ordered this 25th day of August, 2020.

/s/
JACQUELINE A. NICOLAS
Administrative Hearing Officer

COMMONWE/

\
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re the Matter of: Labor Case No. 19-056
Maria Carlota Santiago,
FINDINGS OF FACT AND
Complainant, CONCLUSIONS OF LAW
V.

Strategic Gaming Solutions dba Club C,

Respondent.

)
)
)
)
)
)
)
)
)
)
)
)

L. INTRODUCTION

This matter came before the undersigned for an Administrative Hearing on September 8, 2020
at 9:00 a.m. at the Administrative Hearing Office. Complainant Maria Carlota Santiago
(“Complainant™) was present and self-represented. Respondent Strategic Gaming Solutions dba
Club C (“Respondent) was present and represented by Attorney Steven Pixley. The Department’s
Enforcement, Compliance and Monitoring Section (“Enforcement”) was also present and
represented by Investigators Jerrick Cruz and Arlene Rafanan. Due to the ongoing COVID-19

public health emergency, the hearing was held online by Microsoft Teams.

Witnesses:
1. Evelyn Almine (Accounting Manager)
2. Anita Go (Food & Beverage Manager)
3. Magdalena Mendiola (Former Human Resources Manager)
4, Maria Carlota Santiago (Complainant)
Exhibits:
1. Termination of Employment Letter, dated October 29, 2019
2. Request to Withdraw CW-1 Petition
3. 1-797A Notice of Action
4. Incident Report, dated sometime between March-April 2017
5. Incident Report, dated April 24, 2019
6. Incident Report, dated May 2019
Labor Case No. 19-056
Findings of Fact and Conclusions of Law
Page 1 of 7
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7. Incident Report, dated October 8, 2019

8. Incident Report, dated October 10, 2019

9. Email, dated August 28, 2015

10. Email, dated October 12, 2015

11. Employee Handbook

12. Time Cards and Paystubs (six pages)

For the reasons stated below, Complainant has failed to establish a claim for retaliation and

wrongful termination. Accordingly, JUDGMENT is hereby entered in favor of RESPONDENT.
L. PROCEDURAL HISTORY

On December 4, 2019, Complainant filed a claim for retaliation and wrongful termination. On
December 13, 2019, Respondent filed an Answer denying the allegations and stating that it
lawfully terminated Complaint for cause. On December 19, 2019, upon review of the pleadings,
the matter was referred to Enforcement for further investigation. On February 28, 2020,
Enforcement filed a written determination.! The issues during the Administrative Hearing were
whether Complainant can establish a claim for retaliation and wrongful termination. During the
Administrative Hearing, the undersigned heard testimony from the above-stated witnesses.

Additionally, the undersigned admitted the above-stated exhibits into evidence.
IL. FINDINGS OF FACT

In consideration of the record and credibility of witness testimony, the undersigned hereby

issues the following findings of fact:

1. Atall times relevant to this claim, Complainant was authorized to work in the CNMI as a
CNMI-Only Transitional Worker (“CW-17).2

2. Complainant worked for Respondent from 2014-2019 as a Bartender, Team Leader, and
then Supervisor at Club C in Saipan. At the time relevant to this matter, Complainant was
employed as Supervisor at the rate of $9.16 per hour. Complainant worked full time with

40 hours per week but did not have a fixed work schedule.

1" Enforcement’s determination found a violation of NMIAC 80-20.1-330. However, since Enforcement failed to
initiate a compliance agency case, the findings and conclusions are limited to the matters alleged in the pleadings.
2 See Exhibits 2-3.

Labor Case No. 19-056
Findings of Fact and Conclusions of Law
Page 2 of 7
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. The last day Complainant reported to work for Respondent was October 24, 2019. At the

beginning of her shift on October 24, 2019, a meeting was held between Complainant and
Respondent’s upper management and human resource officer. At the meeting,
Complainant was given the opportunity to resign or be terminated. The meeting lasted

approximately 1.5 hours. Complainant left work after the meeting.

. Complainant did not wish to resign.

. In a letter dated October 29, 2019, Complainant was given written notice of her

termination, effective November 7, 2019.> Complainant was provided nine days written

notice.

. Complainant was given all wages due to her for the pay period October 20, 2019 —

November 2, 2019 (i.e., 16.5 hours), a lump-sum pay out of 47.75 hours of unused
vacation leave, and a severance package reflecting approximately 2 weeks’ pay.*
Complainant was provided a severance package in excess of the Respondent standard

amount.

. Complainant was terminated for a number of reasons, including: (1) cost-cutting

measures; and (2) violations of major infractions listed in the Employee Handbook.> The
cited major infraction were: (1) creating conditions which degrade the orderly delivery of
services to guests or customers; and 2) creating conditions which interfere with the orderly

work of co-workers.

. Throughout the span of Complainant’s employment, there were a number of incidents

with co-workers and customers to support the above-stated infractions.® After each
incident, Complainant’s supervisor, Food and Beverage Manager, Anita Go would

intervene and informally counsel Complainant.

. Generally, Complainant was quick to get angry and often displayed a negative demeanor.

Additionally, Complainant could not effectively and respectfully communicate issues.

This behavior affected the morale of co-workers and delivery of services to customers.

I

3 Exhibit 1

4 Exhibit 6.

5 See Exhibit 11.

6 See Exhibits 4- 10,

Labor Case No. 19-056
Findings of Fact and Conclusions of Law
Page 3 of 7
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10. While the incident reports were written after the decision to terminate Complainant was
made, the reports were based on reliable notes regularly kept and maintained by Ms. Go.

11. Complainant did not contest that said incidents occurred.

12. Complainant admits to being moody at work.

13. Complainant never initiated a formal grievance at work.

14. Aside from the present complaint, Complainant never initiated any other legal complaint
at Respondent.

15. Respondent has procedures with respect to progressive discipline and corrective action.
See Ex.11. However, Respondent reserved discretion to “elect higher levels of discipline,
to include termination, at any time, with or without preliminary corrective action, based
either upon a single instance of misconduct or the Employee’s complete performance
and/or misconduct record.” Id. at 32.

III. CONCLUSIONS OF LAW

In consideration of the above-stated findings and applicable law, the undersigned hereby issues

the following conclusions of law:
1. The Administrative Hearing Office has jurisdiction over these claims.

At the beginning of the Administrative Hearing, Respondent objected to the Administrative
Hearing Office’s jurisdiction over the claims in the Complaint due to federalization of
immigration powers in 2009. For the reasons stated below, Respondent’s objection was overruled.

Generally, the Administrative Hearing Office has jurisdiction over “all actions involving
alleged violations of the labor and wage laws of the Commonwealth . . . .” 3 CMC § 4942
(emphasis added); see PL 15-108. Further, the Department’s Employment Rules and Regulations
reiterates, “[tlhe Administrative Hearing Office shall have jurisdiction to conduct adjudicative
proceedings with respect to all issues of fact and law arising under labor laws applicable in the
Commonwealth.” NMIAC § 80-20.1-450.

The history of these regulations are significant to Respondent’s contention that federalization
of immigration powers preempts the Department’s jurisdiction over matters related to foreign
labor. In January 2008, the Department of Labor promulgated the Employment Rules and
Regulations, to comply with PL 15-108. Title VII of US Public Law 110-229, the Consolidated

Labor Case No. 19-056
Findings of Fact and Conclusions of Law
Page 4 of 7
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Natural Resources Act of 2008 (CRNA), enacted on May 8, 2008, extended the Immigration and
Nationality Act (INA) and other provisions of United States immigration law to the
Commonwealth of the Northern Mariana Islands. On March 22, 2010, CNMI Public Law 17-1,
the Immigration Conformity Act, became law and repealed immigration responsibilities of the
Commonwealth. Subsequently, in May of 2010, the Department amended the Employment Rules
and Regulations to be in compliance with changes in federal law.

While the undersigned agrees that the Department has no jurisdiction over immigration,
federalization of immigration does not completely preempt the Department from regulating labor
matters involving foreign workers. Simply, the Department has no authority to decide who is
permitted to enter or work in the CNMI, but, in accordance with Commonwealth law, it can
regulate the working conditions, relationships, and disputes of those authorized to work within its
borders. Further, where there is no direct or implied conflict between existing federal and
Commonwealth law,’ the Department is within its authority to enforce its regulations and laws
under its purview. Here, the claim for retaliation is supported under the Department’s
Employment Rules and Regulations. See NMIAC § 80-20.1-455(1). Further, as precedent
indicates, the Department’s statutory jurisdiction extends to common law claims.® Accordingly,
based on the applicable law, precedent, and parties’ arguments, the Administrative Hearing Office
has jurisdiction of the allegations within the complaint.

"
"
I

7 The undersigned recognizes that, pursuant to the NMI Workforce Act of 2018, the U.S. Department of Labor and
the U.S. Department of Homeland Security promulgated interim final rules with the respect to obtaining a temporary
labor certification and employment authorization for Commonwealth Only Transitional Workers (i.e., CW-1).
Respondent makes no showing of any conflict between the alleged claims and federal rules. Moreover, arguments
that are not fully developed shall be deemed waived. Mengli Ma, et. al. v. Osman Gani and Xiao Tang Sanchez dba
24/7 Enterprises, Consolidated LC-19-018 to LC-19-022 (Administrative Order Granting Respondent’s Motion to
Dismiss for Lack of Jurisdiction at 3-4 issued Sept. 15, 2020) (pending publication in the Commonwealth Register)
(“It is beyond the call of duty to require the Hearing Office to have to guess or construct the parties’ arguments”).

8 “The Hearing Officer finds that Commonwealth Legislature’s grant of jurisdiction to be broad enough to
encompass common law claims arising out of, and related to, the employment relationship.” Sevugan v. ABO
International Corporation, LC-16-017 (Administrative Order at 10) (31 Com. Reg. 041897 (May 28, 2019)), see
also Udani v. Huang Shun Corporation, LC-17-003(T) (Administrative Order at 7) (41 Com. Reg. 042080 (June 28,
2019)) (“Employee’s Complaint was amended during the Hearing to add a claim for wrongful termination in
retaliation for filing a labor complaint.”).

Labor Case No. 19-056

Findings of Fact and Conclusions of Law
Page S of 7
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2. Complainant failed to establish a claim for wrongful termination based on
retaliation under NMIAC § 80-20.1-455(1).

In order for Complainant to establish that wrongful termination based on retaliation, the
Complainant must first establish the underlying claim for retaliation. “An employer shall not
retaliate against an employee for filing a complaint. Such retaliation is a separate cause of action
against the employer.” NMIAC § 80-20.1-455(1).°

Here, Complainant has failed to meet her burden of proving that she had been terminated in
retaliation for filing a complaint against her employer. In fact, Complainant stated she had never
filed a complaint with the Department or any other agency. Furthermore, Complainant presented|
no evidence to prove her assertions regarding retaliation from an alleged incident with upper
management. In her complaint, Complainant alleges that the Acting General Manager, Eric
Cuskun, harassed her for giving out information about him. The alleged incident is unrelated to
any complaint filed against Respondent and falls short of actionable retaliation under NMIAC §
80-20.1-455(1).

On the other hand, Respondent presents a number of incidents to support termination. In thiJ
instance, where termination is supported by violations of employee standards, performance and
attitude issues, and even economic business decisions — the undersigned finds that Respondent was
within their discretion to terminate the employment relationship. Lastly, even upon inquiry, the
undersigned found insufficient evidence to establish wrongful termination based on other grounds.

Accordingly, the complaint must fail.
IV. JUDGMENT

Based on the foregoing, Complainant failed to establish her burden to prove a claim for
wrongful termination based on retaliation. Accordingly, judgment is hereby entered in favor of

Respondent.

® See Zajradhara v. Nippon General Trading Corporation, LC-19-025 (Order Granting Respondent’s Motion to
Dismiss at 3-4) (41 Com. Reg. 042784 (August 28, 2019)).
Labor Case No. 19-056
Findings of Fact and Conclusions of Law
Page 6 of 7

TH REGISTER VOLUME 42 NUMBER 09 SEPTEMBER 28,2020  PAGE 044140



Any person or party aggrieved by this Order may appeal by filing the Notice of Appeal form

—

and filing fee with the Administrative Hearing Office within fifteen (15) days from the date of
this Order.

So ordered this 21st day of September, 2020.

s/

JACQUELINE A. NICOLAS
Administrative Hearing Officer
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1 COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR

2 ADMINISTRATIVE HEARING OFFICE

3 ||In Re Matter of: ) PUA Case No. 20-0001
)

4 Felipe Q. Atalig )

5 )

¢ Appellant, ) ADMINISTRATIVE ORDER
)

7 V. )
)

8 ||CNMI Department of Labor, )

5 Division of Employment Services-PUA, )
)

10 Appellee. )

)

11

12 L INTRODUCTION

3 This matter came before the undersigned for an Administrative Hearing on September 1, 2020
at 10:00 a.m. at the Administrative Hearing Office. Due to the ongoing COVID-19 public health

14 emergency, the hearing was held telephonically. Appellant Felipe Q. Atalig (“Appellant”) was

15 present and self-represented. Appellee CNMI Department of Labor Division of Employment

16 || Services — Pandemic Unemployment Assistance program (“Appellee” or “Department™) was

17 || present and represented by Director of Employment Services Eugene Tebuteb and PUA

18 || Supervisor Jake Maratita'.

19 Complainant’s Witnesses:?

20 1. John A. Reyes

21 2. Norbert Mendiola

2 Exhibits:

’3 1. Letter Dated June 25, 2020°

2. PUA and FPUC Benefits Rights Information Handbook*

24

25
!'To avoid any potential conflicts regarding an ongoing case with the Civil Service Commission, Supervisor Maratita

26 || did not participate in the present Administrative Hearing.

2 While the witnesses were included in the hearing, neither witness was called to testify.

27 ||* This document was submitted by Appellant along with his application and other supporting document. Upon
appeal, this document was filed as Department’s Exhibit #1.

28 || * Notably, neither party filed this document as a proposed exhibit prior to the Administrative Hearing. However, both
parties had a copy of this document and relied on its legal references during the Administrative Hearing. Also,
neither party contested its admission.

Administrative Order
PUA-20-0001
Page 1 of 4
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For the reasons stated below, the Department’s Determination is modified. Claimant is
disqualified for benefits for the period of February 8, 2020 to August 15, 2020.
II. . JURISDICTION

On March 27, 2020, the Coronavirus Aid Relief and Economic Security (“CARES”) Act of
2020 was signed into law creating new temporary federal programs for unemployment benefits
called Pandemic Unemployment Assistance (“PUA™) and Federal Pandemic Unemployment
Compensation (“FPUC”). On March 29, 2020, the CNMI Government executed an agreement
with the US Secretary of Labor to operate the PUA and FPUC program. The CNMI Department
of Labor is charged with the responsibility in administering the above-mentioned programs in the
CNML. Pursuant to 20 CFR § 625.2(r)(1)(ii), the CNMI Governor issues Executive Order No.
2020-09 declaring Hawaii Employment Security Law as the applicable state law in the CNMI.

Upon review of the records, the appeal was timely filed. Accordingly, jurisdiction is

established.
III.  FINDINGS OF FACT

In consideration of the record and credibility of witness testimony, the undersigned issues the

following findings of fact:

1. Appellant filed a claim for unemployment benefits under the Pandemic Unemployment
Assistance (“PUA”) and Federal Pandemic Unemployment Compensation (“FPUC™)
programs.

2. On August 18, 2020, after review of the Appellant’s application, weekly certification, and
supporting documents, the Department issued a determination finding Appellant
ineligible. Based on the determination, Appellant was denied benefits for the entire
pandemic assistance period, February 2, 2020 to December 26, 2020.

3. The disqualification to the end of the pandemic assistance period, December 26, 2020,
was due to system error in the online portal.

4. Appellant filed the present appeal on August 20, 2020. Appellant is appealing the
Department’s PUA denial as arbitrary and capricious.

5. Appellant’s ]ast place of employment was the CNMI Department of Public Works.

6. Appellant was terminated for cause from CNMI Department of Public Works, effective
May 4, 2018. The reason for the termination related to allegations of disturbing the peace
and assault. Appellant is actively contesting the termination however, has remained

Administrative Order

PUA-20-0001
Page 2 of 4
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unemployed since May 4, 2018. Appellant has had no other work since said termination

and is not seeking work.

IV.  CONCLUSIONS OF LAW
In consideration of the above-stated findings and applicable law, the undersigned issues the

following conclusions of law:

1. Appellant is not eligible for Pandemic Unemployment Assistance.

Pursuant to Section 2102 of the CARES Act of 2020, Public Law 116-136, a claimant could
be eligible benefits under the PUA program, if he or she is otherwise not eligible for regular
unemployment compensation or extended benefits under state or Federal law. In order to qualify
for PUA benefits, the claimant must be otherwise able and available for work, except that they
are unemployed, partially unemployed, or unable or unavailable to work due to a COVID-19
related reason identified in Section 2102 (a)(3)(A)(ii)(I) of the CARES Act, listed below:

(a) The individual has been diagnosed with COVID-19 or is experiencing symptoms of
COVID-19 and is seeking a medical diagnosis;
(b) A members of the individual’s household has been diagnosed with COVID-19;

(c) The individual is providing care for a family member or a member of the individual’s
household who has been diagnosed with COVID-19;

(d) A child or other person in the household for which the individual has primary
caregiving responsibility is unable to attend school or another facility that is closed as
a direct result of the COVID-19 public health emergency and such school or facility
care is required for the individual to work;

(e) The individual is unable to reach the place of employment because of a quarantine
imposed as a direct result of the COVID-19 public health emergency;

(f) The individual is unable to reach the place of employment because the individual has

been advised by a health care provider to quarantine due to concerns related to
COVID-19;

(g) The individual was scheduled to commence employment and does not have a job or is
unable to reach the job as a direct result of the COVID-19 public health emergency;

(h) The individual has become the breadwinner or major support for a household because
the health of the household has died as a direct result of COVID-19;

(1) The individual has to quit his or her job as a direct result of COVID-19;

() The individual’s place of employment is closed as a direct result of the COVID-19
public health emergency; or

(k) The individual is an independent contractor who is unemployed (total or partial) or is
unable or unavailable to work because of the COVID-19 public health emergency has
severely limited his or her ability to continue performing the customary job.

Administrative Order
PUA-20-0001
Page 3 of 4
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After listening to Appellant’s testimony, it is apparent that Appellant’s unemployment was
not directly related to the COVID-19 pandemic. Here, Appellant’s unemployment dated back to
May 2018, prior to the COVID-19 public health emergency. As demonstrated by Appellant’s
testimony and Exhibit 1, Appellant was terminated for cause due to allegations of assault and
disturbing the peace. Furthermore, the fact that Appellant is contesting the termination does not
change the fact that the termination was unrelated to COVID-19. Lastly, there has been no
subsequent disruption to work related to COVID-19 and Appellant does not qualify under any of
the COVID-19 reasons, as listed above. For these reasons, Appellant is not qualified for PUA.

2. Modification of the Determination is warranted.

Generally, the Department’s determination is limited to the weeks claimed by Appellant. As
discussed above, Appellant was submitted an initial application and weekly certifications for the
work weeks between February 2, 2020 to August 20, 2020. However, Appellant was disqualified
for the entire pandemic unemployment assistance program. Appellee made no showing why
disqualification for the entire period was warranted. Instead, Appellee indicated that the
disqualification for the entire pandemic assistance period was due to a system error with the online

portal. Accordingly, modification to the determination is warranted.

V. ORDER

For the reasons stated above, it is ORDERED that:

1. The CNMI Department of Labor’s Determination is MODIFIED; and

2. The Appellant is NOT ELIGIBLE to receive PUA benefits for the period of February

2, 2020 to August 20, 2020.

Instructions and appeal rights with respect to second level appeals are pending clarification
from U.S. Department of Labor. Until then, any party aggrieved by this Order may request a
second level appeal with a signed letter to indicating why he or she disagrees with the decision.
The letter may be submitted to the Administrative Hearing Office in person (Building #1357,
Mednilla Ave) or electronically mailed to hearing@dol.gov.mp. Further action regarding second

level appeals will remain pending until further guidance from U.S. Department of Labor.

So ordered this 15th day of September, 2020.
/s/

JACQUELINE A. NICOLAS
Administrative Hearing Officer

Administrative Order
PUA-20-0001
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re Matter of: ) PUA Case No. 20-0004

)
Ana Marie M. Camacho )
)

Appellant, )  ADMINISTRATIVE ORDER
)
v. )
)
CNMI Department of Labor, )
Division of Employment Services-PUA, )
)
Appellee. )
)

L INTRODUCTION

This matter came before the undersigned for an Administrative Hearing on September 16,
2020 at 1:30 p.m. at the Administrative Hearing Office. Due to the ongoing COVID-19 public
health emergency, the hearing was held telephonically. Appellant Ana Marie M. Camacho
(“Appellant”) was present and self-represented. Appellee CNMI Department of Labor Division
of Employment Services — Pandemic Unemployment Assistance program (“Appellee” or
“Department”) was present and represented by Director of Employment Services Eugene Tebuteb
and PUA Supervisor Jake Maratita. There were no other witnesses who provided testimony at the
hearing.' The following exhibits have been admitted onto the record:

Exhibit 1: SAVE Response Document submitted by Department;

Exhibit 2: A copy of Appellant’s Employment Authorization Card;

Exhibit 3: A copy of Appellants I-797 Notice of Action Document;

Exhibit 4: A copy of Appellant’s Separation Notice; and

Exhibit 5: A copy of Appellant’s Employment Certification.

For the reasons stated below, the Department’s Determination dated September 1, 2020 is
AFFIRMED. Claimant is not eligible for benefits for the period of April 26, 2020 to the date of
this Order.

"

! Appellant’s husband, Lawrence M. Camacho, was present but did not provide testimony.
Administrative Order
PUA-20-0004
Page 1 of 6

ALTH REGISTER VOLUME 42 NUMBER 09 SEPTEMBER 28,2020  PAGE 044146




O 00 3 O bW

BN N N e et pmd eed e b e b et
S IRV =3I & &% o0 =5

IL. JURISDICTION

On March 27, 2020, the Coronavirus Aid Relief and Economic Security (“CARES™) Act of
2020 was signed into law creating new temporary federal programs for unemployment benefits
called Pandemic Unemployment Assistance (“PUA”)? and Federal Pandemic Unemployment
Compensation (“FPUC”).> On March 29, 2020, the CNMI Government executed an agreement
with the US Secretary of Labor to operate the PUA and FPUC program in accordance to
applicable law.* The CNMI Department of Labor is charged with the responsibility in
administering the above-mentioned programs in the CNMI. The CNMI Department of Labor
Administrative Hearing Office has been designated to preside over first level appeals under PUA.

Upon review of the records, the appeal was timely filed. Accordingly, jurisdiction is

established.
III. PROCEDURAL HISTORY & ISSUE

Appellant filed a claim for unemployment benefits under the PUA and FPUC programs. Upon
review of Appellant’s application and supporting documents, the Department issued its initial
determination on September 1, 2020. The Department’s determination found the Appellant was
not a qualified alien denied benefits from April 26, 2020 to December 26, 2020.

Appellant filed the present appeal on September 4, 2020. The issue on appeal is whether
Appellant is a qualified alien eligible for Pandemic Unemployment Assistance.’

IV.  FINDINGS OF FACT

In consideration of the evidence provided and credibility of witness testimony, the
undersigned issues the following findings of fact:

1. Prior to the pandemic, Appellant was employed as a Beauty Advisor at DFS, Saipan

Limited located in Garapan, Saipan. Appellant regularly worked 37.5 hours per week at
an hourly rate of $8.64.6

2 See Section 2102 of the CARES Act of 2020, Public Law 116-136.

* See Section 2104 of the CARES Act of 2020, Public Law 116-136.

4 Pursuant to 20 CFR § 625.2(r)(1)(ii), the CNMI Governor issued Executive Order No. 2020-09 declaring Hawaii
Employment Security Law as the applicable state law in the CNMI. Hawaii Employment Security Law applies, to
the extent it does not conflict with federal law.

* During the Administrative Hearing, Appellant testified to potential overpayment issues. Since that issue was not

included in the Notice of Hearing, the undersigned declines to make any findings or conclusions with respect to

overpayments. However, this matter shall be referred to the Benefit Payment Control Unit for further investigation.
6 See Exhibit 5.
Administrative Order
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1 2. The last day Appellant worked for DFS, Saipan Limited was May 1, 2020.7

5 3. Appellant was placed on a 50% furlough from May 1, 2020 to May 20, 2020.

3 Subsequently, Employee was laid off effective May 20, 2020.8

4. DFS, Saipan Limited has been closed to date.

4 5. At the time of employment, Appellant was a Commonwealth Transitional Only Worker

5 (“CW_I”).

6 6. After marriage to Mr. Lawrence Camacho, Appellant submitted an 1765- Application for

7 Employment Authorization.” Subsequently, Appellant received an Employment

8 Authorization Card'® with the following credentials:

9 a. USCIS #: 200-755-497;

10 b. Category: C09;
1 c. Card #: MSC2091164908; and
2 d. Valid from June 18, 2020 to June 17, 2021.
3 V. CONCLUSIONS OF LAW
In consideration of the above-stated findings and applicable law, the undersigned issues the
14 following conclusions of law: :
15 1. Appellant’s employment was affected as a direct result of COVID-19.
16
17 Pursuant to Section 2102 of the CARES Act 0f 2020, Public Law 116-136, there are a number
8 of requirements to meet the eligibility standard of PUA. First, the claimant cannot be qualified
for regular unemployment, extended benefits under state or federal law, or pandemic emergency
1 . . .

? unemployment compensation (PEUC).!! Second, the claimant must show that he or she is able
20 |l and available for work,'? except they are unemployed, partially unemployed, or unable to work
21 |l or unable for work due to at least one of the following COVID-19 reason identified in Section
22 {12102 (a)(3)(A)(ii)(I) of the CARES Act:

23 (a) The individual has been diagnosed with COVID-19 or is experiencing symptoms of
24 COVID-19 and is seeking a medical diagnosis;
25
26
7 See Exhibit 4.
27 || ® See Exhibit 4.
® See Exhibit 3.
28 || '° See Exhibit 2.
' For claimants working solely in the CNMI, this is not an issue.
12 As defined by Hawaii Law
Administrative Order
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(b) A member of the individual’s household has been diagnosed with COVID-19;

(c) The individual is providing care for a family member or a member of the individual’s
household who has been diagnosed with COVID-19;

(d) A child or other person in the household for which the individual has primary
caregiving responsibility is unable to attend school or another facility that is closed as
a direct result of the COVID-19 public health emergency and such school or facility
care is required for the individual to work;

(e) The individual is unable to reach the place of employment because of a quarantine
imposed as a direct result of the COVID-19 public health emergency;

(f) The individual is unable to reach the place of employment because the individual has

been advised by a health care provider to quarantine due to concerns related to
COVID-19;

(g) The individual was scheduled to commence employment and does not have a job or is
unable to reach the job as a direct result of the COVID-19 public health emergency;

(h) The individual has become the breadwinner or major support for a household because
the health of the household has died as a direct result of COVID-19;

(1) The individual has to quit his or her job as a direct result of COVID-19;

() The individual’s place of employment is closed as a direct result of the COVID-19
public health emergency; or

(k) The individual is an independent contractor who is unemployed (total or partial) or is
unable or unavailable to work because of the COVID-19 public health emergency has
severely limited his or her ability to continue performing the customary job.

Based on the evidence and testimony provided, it is clear that Appellant’s employment was
affected as a direct result of COVID-19. Due to COVID-19, there was an immediate halt in
tourism. The lack of tourism greatly impacted the revenue streams of retail businesses, such as
DFS. Due to the lack of tourism and revenue in Saipan, which was prompted by COVID-19, the
employer had to reduce hours, furlough staff, and close the business. Accordingly, Appellant’s

employment was directly affected by a COVID-19 reason, indicated above.

2. Appellant is not a qualified alien eligible for PUA.
PUA and FPUC are federal public benefits as defined by 8 USC §1611(c). As a condition of

eligibility for any federal public benefit, the claimant must be a “qualified alien” at the time

relevant to the claim. 8 USC §1611(a). Pursuant to 8 USC §1641, the term “qualified alien” is:

1. An alien admitted for permanent residence under the Immigration and Nationality Act
(INA);

2. An alien granted asylum under § 208 of the INA;

3. A refugee admitted to the US under § 207 of the INA;

Administrative Order
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1 4. Analien paroled into the US under § 212(d)(5) of the INA for at least one year;
5. An alien whose deportation is being withheld under § 243(h) of the INA ... or whose
2 removal is being withheld under § 241 (b)(3) of the INA;
6. Analien granted conditional entry pursuant to § 203 (a)(7) of the INA;
3 7. Analien who is a Cuban or Haitian entrant as defined in § 501(e) of the Refugee
4 Education Assistance Act of 1980; or
8. An alien who (or whose child or parent) has been battered or subject to extreme cruelty
5 in the U.S. and otherwise satisfies the requirements of § 431(c) of the Act.
6 Here, Appellant argues she qualifies as either: (1) An alien admitted for permanent residence
7 ||under the Immigrational and Nationality Act (INA); or (2) an alien who is granted conditional
8 |[entry due to being the spouse or children of an alien lawfully admitted for permanent residence.
9 The undersigned finds that the evidence is insufficient to establish that the Appellant is a
10 || permanent resident or alien granted conditional entry. Sufficient evidence to establish permanent
11 ||residence is the INS Form I-551(commonly known as a green card) or an Unexpired Temporary
12 {|I-551 stamp in foreign passport or on the INS Form I-94. Evidence to establish alien granted
13 ||conditional entry is the INS Form I[-688B (Employment Authorization Card annotated
14 274a.12(a)(10)); INS Form 1-766 (Employment Authorization Document annotated A10); or an
s Order from an immigration judge showing deportation or removal withheld under the
Immigration and Nationality Act. No such documents have been provided or admitted into
16
evidence.
17
18 Instead, Appellant submitted her Approval Notice with respect to an employment
authorization application and her Employment Authorization Card.'’ The Employment
19
Authorization Document Card is a work permit that allows noncitizens to work in the United
20 States. The Employment Authorization Document Card indicates that Appellant was authorized
21 to work based on Category C09. Category CO09 is a code that USCIS utilizes for applicants
22 pending an adjustment in status. While Appellant may have submitted an application for
23 || permanent residence, the application for permanent residency has not been approved. Therefore,
24 || Appellant was not a qualified alien at the time of the weeks claimed.
25 |\
26\
27
28
13 See Exhibits 2 and 3.
Administrative Order
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V1. ORDER

For the reasons stated above, it is ORDERED that:

1. The CNMI Department of Labor’s Determination is AFFIRMED: and

2. The Appellant is NOT ELIGIBLE to receive PUA benefits for the period of April 23,

2020 to December 26, 2020.

Instructions and appeal rights with respect to second level appeals are pending clarification
from U.S. Department of Labor. Until then, any party aggrieved by this Order may request a
second level appeal with a signed letter to indicating why he or she disagrees with the decision.
The letter may be submitted to the Administrative Hearing Office in person (Building #1357,
Mednilla Ave) or electronically mailed to hearing@dol.gov.mp. Further action regarding second

level appeals will remain pending until further guidance from U.S. Department of Labor.
So ordered this 22nd day of September, 2020.
/s/

JACQUELINE A. NICOLAS
Administrative Hearing Officer

Administrative Order
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COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
DEPARTMENT OF LABOR
ADMINISTRATIVE HEARING OFFICE

In Re Matter of:
Caihao Zhang

Appellant,

CNMI Department of Labor,
Division of Employment Services-PUA,

)

)

)

)

)

)

V. )
)

)

)

)

Appellee. )
)

a

PUA Case No. 20-0005

ADMINISTRATIVE ORDER

Pursuant to Appellant’s appeal of the Department’s determination denying Pandemic

Unemployment Assistance benefits, this matter was scheduled for an Administrative Hearing on

September 21, 2020 at 1:30 p.m. before the undersigned. Prior to the Administrative Hearing,

Appellant submitted a written request to withdraw her appeal. As stated within the request,

Appellant sought legal counsel and no longer disagrees with the determination.
Accordingly, this matter is hereby DISMISSED. Further, the Administrative Hearing
scheduled for September 21, 2020 at 1:30 pm is VACATED.

So ordered this 21st day of September, 2020.

LTH REGISTER VOLUME 42 NUMBER 09

/s/

JACQUELINE A. NICOLAS
Administrative Hearing Officer
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