












































































































































































































































































































































































































































TITLE 100: NORTHERN MARIANAS HOUSING CORPORATION

(a) Under no circumstances shall any immediate family members (whether by blood, marriage
or adoption). spouse, parent (including a stepparent), child (including a stepchild), brother, sister
(including a stepbrother or stepsister), grandparent, grandchild, and in-laws of a covered person,
elected or appointed official of the CNMI government, NMHC’s Board of Directors, its officers,
agents, and employees participate in any HOME assisted project or activity: or. shall obtain a
financial interest or financial benefit from a HOME-assisted activity, or have a financial interest
in any contract, subcontract, or agreement with respect to the HOME-assisted activity, or the
proceeds from such activity, either for themselves or those with whom they have business or
immediate family ties. during their tenure or for one year thereafter. Other provisions in 24 C.F.R.
§ 92.356 shall also apply.

(b) Exceptions: Threshold requirements. Upon the written request of the participating
jurisdiction, HUD may grant an exception to the provisions above on a case-by-case basis when it
determines that the exception will serve to further the purposes of the HOME Investment
Partnerships Program and the effective and efficient administration of the participating
jurisdiction’s program or project. An exception may be considered only after the participating
jurisdiction has provided the following:

(1) A disclosure of the nature of the conflict, accompanied by an assurance that there has been
public disclosure of the conflict and a description of how the public disclosure was made; and

(2) An opinion of the participating jurisdiction’s or state recipient’s attorney that the interest
for which the exception is sought would not violate state or local law.

(c) Factors to be considered for exceptions. In determining whether to grant a requested exception
after the participating jurisdiction has satisfactorily met the requirements mentioned above, HUD
will consider the cumulative effect of the following factors, where applicable:

(1) Whether the exception would provide a significant cost benefit or an essential degree of
expertise to the program or project which would otherwise not be available;

(2) Whether the person affected is a member of a group or class of low-income persons
intended to be the beneficiaries of the assisted activity, and the exception will permit such person
to receive generally the same interests or benefits as are being made available or provided to the
group or class;

(3) Whether the affected person has withdrawn from his or her functions or responsibilities, or
the decision-making process with respect to the specific assisted activity in question;

(4) Whether the interest or benefit was present before the affected person was in a position as
described in paragraph (c) of this section;

(5) Whether undue hardship will result either to the participating jurisdiction or the person
affected when weighed against the public interest served by avoiding the prohibited conflict; and
(6) Any other relevant considerations.

Part 1200 - Miscellaneous
§ 100-100.2-1201 Acronyms Reference Section
[For Rehab & Homebuyer Policies and Procedures]

Page 34 of 37
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TITLE 100: NORTHERN MARIANAS HOUSING CORPORATION

(a
(b)
(©)
(d)
(e)
®
(8)
(h)
()
@)
(k)
0]
(m)
(n)
()
(P)
(@
(r)
(s)
(t)
(w)

AJA—American Institute of Architects

AMI—Area Median Income

CD—Corporate Director

CFR—Code of Federal Regulations
CNMI—Commonwealth of the Northern Mariana Islands
CPSC—Consumer Product Safety Commission
DCD—Deputy Corporate Director

DEQ—Department of Environmental Quality
DPW—Department of Public Works
DTI—Debt-to-Income Ratio

EA—Environmental Assessment

GFE—Good Faith Estimate

HOME Program—U.S. HUD Homeownership Investment Partnerships Program
HQS—Housing Quality Standards

MCD—Mortgage Credit Division

MPS—Minimum Property Standards

MPV—Maximum Property Value

NAHA—National Affordable Housing Act
NEPA—National Environmental Policy Act
NMHC—Northern Marianas Housing Corporation

NTP—Notice to Proceed

Page 35 of 37
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TITLE 100: NORTHERN MARIANAS HOUSING CORPORATION

(v)
(w)
(x)
(¥)
(z)
(aa)
(bb)
(cc)
(dd)
(ee)
(ff)
(g2)
(hh)

(i)

PITI—Principal, Interest, Taxes, and Insurance

PJ—Participating Jurisdiction

PTI—Payment-to-Income Ratio

PTR—Preliminary Title Report

RER—Rehab Environmental Review

RESPA—Real Estate Settlement Procedures Act

SCRA—Service members Civil Relief Act

SSI—Supplemental Security Income [Social Security]

TCD—Time Certificates of Deposits

TILA—Truth in Lending Act

U.S. HUD—United States Department of Housing and Urban Development
USDA RD—United States Department of Agriculture Rural Development
USPAP—Uniform Standard of Professional Appraisal Practice

VOE—Verification of Employment

§ 100-100.2-1205 Homeowner Rehabilitation Underwriting Guidelines and Referenced
Sections

(a)

to fifty-five percent provided that the applicant could still meet payment responsibilities.

(b)

Determining how much of a loan an applicant would be eligible for or if a loan can be
extended is determined by the applicant(s) gross annual income, repayment ability, and credit
worthiness. These could be found in §§ 100-100.2-205, 100-100.2-210, 100-100.2-220, 100-100.2-
225, 100100.2-230, and 100-100.2-350. An applicant(s) debt ratio should not exceed forty-five
percent of their gross annual income. However, on a case-by-case basis, the debt ratio could be up

The minimum and maximum loan assistance can be found in § 100-100.2-201 including

the type to be extended to an applicant(s) which are further explained in §§ 100-100.2-220, 100-
100.2-225, and 100-100.2230.

Page 36 of 37
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TITLE 100: NORTHERN MARIANAS HOUSING CORPORATION

(c) The affordability restrictions that will be imposed on the property, a loan will only be
extended to applicant(s) who will make their home-assisted unit their primary residence (see §
100-100.2-215(e)).

(d) Where it is applicable for homeowner rehabilitation, and in areas that are silent, the
concepts, methodology and technical underwriting guidelines shall mirror NMHC’s HOME
Homebuver Activities Policies and Procedures as outlined and detailed in Part 1200 § 100-100.1-
1201 & § 100-100.1-1205 on Subsidy Layering.

‘ Page 37 of 37
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Department of Finance

P.O. Box 5234 CHRB

Saipan, MP 96950
Phone: (670) 664-1100/ Fax: (670) 664-1115

PUBLIC NOTICE OF PROPOSED AMENDMENTS TO REGULATIONS to the
DEPARTMENT OF FINANCE, DIVISION OF CUSTOMS SERVICE

INTENDED ACTION TO ADOPT THESE PROPOSED AMENDED REGULATIONS:
The Department of Finance — Division of Customs Service intends to amend the Customs
Service Regulations, pursuant to the procedures of the Administrative Procedure Act (APA),1
CMC § 9104(a). If adopted, these amendments will become effective ten days after the
publication of a Notice of Adoption in the Commonwealth Register. 1 CMC §9105(b)

AUTHORITY: These amendments are promulgated under the authority set forth in the
Commonwealth Code, including but not limited to 1 CMC §2553, 1 CMC §2557, 1 CMC
§252021, 1 CMC §1104, 1 CMC §1402, 4 CMC §1425 and §1820.

THE TERMS AND SUBSTANCE: The purpose of the amendments to Customs Service
Regulations Chapter 70-10 is to establish policy and procedures to implement and provide
uniform enforcement of the laws of the Commonwealth of the Northern Mariana Islands
administered by Customs; to require Customs to control imports of all articles, wares, or
merchandise for the assessment and collection of taxes; and for the interception of harmful
elements and other contraband.

DIRECTIONS FOR FILING AND PUBLICATION: These proposed amended regulations
shall be published in the Commonwealth Register in the section on Proposed and Newly
Adopted Regulations (1 CMC § 9102(a)(1)) and posted in convenient places in the civic center
and in local government offices in each senatorial district, both in English and in the principal
vernacular. 1 CMC § 9104(a)(1)

TO PROVIDE COMMENTS: Interested parties may submit written comments on the proposed
regulations to David Dlg. Atalig, Secretary of Finance, via US mail to the Dept. of Finance, P O
Box 5234 CHRB, or via hand-delivery to the Office of the Secretary of Finance, Capitol Hill,
Saipan, MP. Comments, data, views, or arguments are due within 30 days from the date of
publication in this notice. 1 CMC § 9104(a)(2)

6
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Department of Finance
P O Box 5234 CHRB Saipan, MP 96950
670-664-1100 info@dof.gov.mp

7(15’(;0»0

Daté \

Submitted by: DAWD DLG. ATALIG
Secretary of Finance

N
)

—— o) 2z2lmo=0
Received by: MATHILDA. A. ROSARIO Date

Governor’s Special Assistant
for Administration

@MWT\ 07.23 200

File & Recorded by: ESTHER SN. NESBITT Date
Rehistran Commonwealth

Pursuant to 1 CMC § 2153(e) and 1 CMC § 9104(a)(3) the proposed regulations attached hereto
have begn reviewed and approved as to form and legal sufficiency by the CNMI Attorney
Generdl and shall be published, pursuant to 1 CMC § 2153(f).

Wéﬂ 7/23Lero

EDWARD MANIBUSAN Date
Attorney General

E 043857
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Department of Finance

P.O. Box 5234 CHRB

Saipan, MP 86950
Phone: (670) 664-1100/ Fax: (670) 664-1115

NUTISIAN PUPBLIKU NI MANMAPROPONI NA REGULASION SIHA PARA 1
DIPATTAMENTON I FINANSIAT, DIBISION I CUSTOMS

NUTISIA PUT I AKSION NI MA'INTENSIONA: I Dipattamenton i Finansiat, Dibision 1
Customs (Customs) ma'apl'ueba i pupblikasion i tinattiyi na amendasion siha para iyo-niha
Customs Service Regulations. Ma'intensiona para u ma'adapta esti siha na regulasion kumu
petrnanienti, sigun para i Aktun Administrative Procedures, 1 CMC § 91 04(a). Kwnu rna'
adapta, esti siha na regulasion siempri mu ifektibu gi Mlum dies (1 0) dihas dispues di
pupblikasion nu i Nutisian i Adaptasion gi M.lum i Rehistl'an Commonwealth. (1 CMC § 9
105(b))

ATURIDAT: Esti na amendasion siha para u macho'gui gi papa' i aturidat ni mapega mona gi
halum i Commonwealth Code iningklusi, lao ti chi-na para, 1 CMC § 2553, 1 CMC § 2557,1
CMC § 25201, 4 CMC § 1 104, 4 CMC § 1402, 4 CMC § 1425 yan 4 CMC § 1 820.

I TEMA YAN SVST ANSIAN I P ALARRA SIHA: [ intensiona i amendasion siha para i
Customs Service Regulations Chapter 70-10 para u ma'estapblesi i policy yan i manera siha ni
para u ma'implimenta ya mapribeni unifotmi na enforcement i lai | Commonwealth gi
Sangkattan na Islas Marianas ni mamanenea gi Customs; manisisita i Customs para u gubietna i
imports i todu articles, fektus, pat kosas para i ibaluasion yan kuleksion i tax siha; yan para i
inturompi i piligru na elements yan otru contraband.

DIREKSION PARA V MAPO'LV YAN MAPUPBLIKA: Esti i manmaproponi na amend as
ion siha debi na u mapupblika gi hruum i Rehistran i Commonwealth gi halum i seksiona ni
maproponi yan nuebu na ma'adapta na regulasion siha (1 CMC § 91 02(a)(1 )) yan u mapega gi
hlTlum i kumbinienti na lugat gi halum civic center yan gi hruum ufisinan gubietnarnentu siha gi
halum distritun senadot, parehu Englis yan gi lingguahln natibu (1 CMC § 9 104(a)(1)).

UPINON SIHA: I manintirisao na petsona siha sina manna'halum tinigi' upinon ni
manmaproponi na regulasion siha para i Sekriwian i Finansiat, David Dlg. Atalig, via U,S. mail
para Dipattamenton i Finansiat, P.O, Box 5234 CHRB, Saipan, MP 96950, pat intrega halum gi
Ufisinan i Sekritarian Finansiat. I upinon, data, views, pat agumentu siha nisisita u fanhruum gi
halum trenta (30) dihas ni tinattitiyi gi fetchan kalendariu gi pupblikasion nu esti na nutisia. 1
CMC 91 04(a)(2).
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epartment of Finance
O Box 5234 CHRB Saipan, MP 96950
70-664-1100 info@dof.gov.mp

QY

Nina’ halum as: a\ \ (Q, 2874

DAVID DLG-ATALIG Fetcha |
Sekritarian I Finansiilt

Rinisibi as:
ey o) ax| 2o
MATHILDA. A. ROSARIO Fetcha

Ispisiat Na Ayudanti Para
Atministrasion

Pine'lu yan = A 5

Ninota as; @WJ&T\NX 07"2 ) 'Q—PJ:H)
ESTHER SN. NESBITT Fetcha
Rehistran Commonwealth

Siguni 1 CMC § 2153(e) yani 1 CMC § 9104(a)(3) i manmaproponi na regulasion siha ni
manechettun guini ni manmaribisa yan manma'aprueba kumu fotma yan sufisienti ligat ginin i
Abugadu Henerat CNMI yan debi na u mapupblika, 1 CMC § 2153(f).

Yiatlonde 7 [23/2020

/ADWARD MANIBUSAN Fetcha -
Abugadu Henerat
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Department of Finance

P.O. Box 5234 CHRB
Saipan, MP 96950
Phone: (670) 664-1100/ Fax: (670) 664-1115

ARONGORONGOL TOULAP REEL POMMWOL LIIWEL NGALI
MWOGHUTUGHUTUL DEPATTAMENTOOL FINANCE, DIVISION OF CUSTOMS

ARONGORONG REEL MANGEMANGIL MWOGHUT: Depattamentool Finance, Division
of Customs (Customs) re atirow reel akkateewowul liiwel kka e amwirimwirtiw ngali
Mwoghutughutul Customs Service. Re mangemangil rebwe adoptaali mwoghutughut kkal bwe
ebwe lleghlo, sangi Administrative Procedure Act, 1 CMC § 9 104(a). Ngare re adoptaali, ebwe
bwungulo liiwel kkal 1101 seigh radl mwiril aal akkateewow reel Notice of Adoption llol
Commonwealth register. I CMC § 9105(b).

BWANGIL: Liiwel kkal nge aa ffil reel ffeerul faal bwangil iye ebwe mmwetelo mmwal 1lo]
Commonwealth Code ebwe bwal aschuulong, nge ese yoor pilil ngali, 1 CMC § 2553, 1 CMC §
2557, 1 CMC § 25201. 4 CMC § 1104, 4 CMC § 1402, 4 CMC § 1425 me 4 CMC § 1820.

KKAPASAL ME AWEEWEL: Bwulul liiwel ngali Customs Service Regulations Chapter 70-
10 nge ebwe itittiw afal me mwoghut ngali peiragh me rebwe ayoora bwe ebwe weewelo
enforcement reel alleghul Commonwealth me Teel Faluw kka Efang llol Marianas iye Customs
re lemeli; re mwuschel bwe Customs rebwe lemeli kkosas ikka e toolong me faluw kka akkaaw
reel alongal tappal kkosas, wares, ngare merchandise ngali assessment me collection reel tax; me
bwal atippa mil kka e nngaw ngaliir aramas me akkaaw ikka esoor bwangil ngare e nngaw nge re
bweibwoghlong.

AFAL REEL AMMWELIL ME AKKATEEWOWUL: Pommwol liiwel kkal nge ebwe
akkateewow llol Commonwealth Register loll talil pommwol me ffel mwoghutughut kka ra
adoptaali (1 CMC § 9102(a)(1)) me ebwe apascheta llol civic center me 1loll gobetnamento llol
senatorial district, fengal reel kkasal English me mwaliyaasch (1 CMC § 9 104(a) (L)

FOOS: Scho kka re mwuschel isiisilong iischil mangemang wool pommwol mwoghutughut kka
rebwe isch ngali David Dlg. Atalig, Sekkretoriyal Finance, via U. S. Mail ngali Depattamentool
Finance, P. O. Box 5234, CHRB, Seipel, MP 96950, ngare bwughilo reel Bwulasiyol
Sekkretoriyal Finance, Asungul, Seipel, MP, Isiisilongol mangemang, data, views, ngare
angiingi ebwe toolong llol eliigh (30) raal mwiril aal a kkateewow arongorong yeel. 1 CMC § 9
104(a) (2).

COMMONWEALTH REGISTER ~ VOLUME 42 NUMBER 07 JULY 28, 2020 PAGE 043860



Department of Finance
' P O Box 5234 CHRB Saipan, MP 96950
670-664-1100 info@dof.gov.mp

[saliyalong: w—\ 1 J 0 /2070

DAVID DLG. ATALIG Raal
Sekkretoriyal Finance

Bwughiyal: —_— 03 ,ﬂf{ l 20220
MATHILDA A. ROSARIO Raal
Special Assistant ngali
Administration

Ammwelil: @YW\Q(W\' 07. 023 - 202D
ESTHER SN. NESBITT Raal
Commonwealth Regist

Sangi 1 CMC §2153 (e) me 1 CMC § 9104(a)(3) reel pommwol mwoghutughut ikka e appasch
bwe ra tgkkal amwuri fischiiy me atirowa bwe aa ffil reel ffeerul me legal sufficiency sangi
Soulepdelemil Allegh Lapalapal CNMI me ebwe akkateewow. 1 CMC § 2153(f).

N 7/23f2

EDWARD MANIBUSAN Raal
Soulemelemil Allegh Lapalap
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Proposed Amendments as follows:
§ 70-10.1-050 Definitions

ADD Cannabis & Marijuana

“Cannabis” means all parts of the plant of the genus cannabis, the seeds thereof, and every
compound, manufacture, salt derivative, mixture, or preparation of the plant and its seeds
whether growing or not, regardless of moisture content. With the exception of cannabis
extracts intended for consumption, “cannabis” does not include items containing delta-9
tetrahydrocannabinol (THC) concentration of no more than three-tenths of one percent

(0.3%). Cannabis extracts intended for consumption include cannabidol, or “CBD”, in any

consumable form including, but not limited to, oils, tinctures, capsules, pills, and edibles.

“Marijuana” means all parts of the plant of the genus cannabis, the seeds thereof, and
every compound, manufacture, salt derivative, mixture, or preparation of the plant and its
seeds whether growing or not, regardless of moisture content, other than marijuana
extracts. “Marijuana’ does not include hemp, nor does it include fiber produced from the
stalks, oil or cake made from the seeds of the plant, sterilized seed of the plant which is
incapable of germination, or the weight of any other ingredient combined with marijuana

to prepare topical or oral administrations, food, drink, or other product.

“Terminal operator” means a firm that owns, leases or operates a facility that receives,
processes and staging of passengers; the receipt, transit, storage and marshalling of cargo;
the loading and unloading of modes of transport conveyances; and the manifesting and

forwarding of cargo and passengers to destination.

REDEFINE Customs Jurisdictions

The jurisdiction of the Customs Service shall include all official customs points of entry

into the Commonwealth and points of exit out of the Commonwealth, including the

1
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compounds thereon, as well as any future official customs points of entry that may be

established from time to time. Customs jurisdiction also extends to:

(1) all U.S. post offices located within the CNMI;

(2) all points of entry and exit within and between the islands of the Commonwealth
and within 200 miles of the shoreline of any island of the Commonwealth;

(3) destinations inside the Commonwealth, as provided in 6 CMC § 2304, where
Customs Service discovers or has probable cause to believe that contraband has entered
the Commonwealth; and

(4) K-9 unit screenings for the purpose of detecting illegal drugs and other contraband
at all seaports and airports within the Commonwealth including all inter-island outgoing

and incoming commuter flights as well as incoming and outgoing water crafts.

REDEFINE Official Customs Points of Entry
(1) All vessels and aircraft on international travel and authorized entry into the customs territory
of the Commonwealth must enter and obtain customs clearance from any of the following
official customs ports of entry:
(i) Saipan. The primary official customs ports of entry on the island of Saipan are Tanapag
Harbor (Charlie Dock) and Isley Field (Saipan International Airport) and U.S. Post Office or
other Postal Service Facilities. The secondary official customs ports of entry on the island of
. Saipan are Sugar Dock, Baker Dock, Smiling Cove, and Garapan Fishing Complex.
(i1) Rota. The official customs ports of entry on the island of Rota are the Harbor (West
Dock) and Rota International Airport and U.S. Post Office or other Postal Service Facilities.
(iii) Tinian. The official customs ports of entry on the island of Tinian are the Harbor and
West Tinian Airport and U.S. Post Office or other Postal Service Facilities.
Extended official customs points of entry are authorized points of entry, determined by the
Customs Division, and shall also include but not limited to terminal operator and freight
forwarder business locations.
(2) A vessel or aircraft in distress may anchor or land at any port in the Commonwealth but shall

immediately notify the nearest Customs Service office for immediate Customs clearance.

2
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REDEFINE Tobacco or Tobacco Substitute or Chewable Tobacco Product

Tobacco Products, Tobacco Substitutes, and Smokable Substances: Means all tobacco

products, other than cigarettes, and any smokable substances, materials or products
intended to create smoke, fumes, or vapor for inhalation and exhalation upon burning or
heating. Tobacco products include: all smokable tobacco, other than cigarettes; chewable
tobacco; snuffable tobacco; and vaporizer liquids containing nicotine. Smokable
substances include: vaporizer liquids not containing nicotine; smokable hemp products;

and any herbs intended for smoking.

§ 70-10.1-105 Rates

e ADD Cannabis and Marijuana 15% ad valorem

e RENAME “Tebacecoffebacco-Substitate” “T'obacco Products, Tobacco Substitutes, and

Smokable Substances”

70-10.1-115 Non-business Use Exemption

(1) Except as otherwise provided, arriving passengers may bring for personal use and
consumption exempt from the excise tax, an amount of smokable tobacco, chewable

tobacco, snuffable tobacco, and other smokable substances, other than cigarettes and

vaporizer liquids, not to exceed one pound, provided that such substance, material or

3
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product is not contraband. For vaporizer liquids, whether containing nicotine or not,
arriving passengers may bring for personal use and consumption exempt from the

excise tax, an amount not to exceed 300 milliliters or 10.14 fluid ounces.

§ 70-10.1-301 Master’s Responsibilities; Arrivals

(c) Boarding of Vessels and Aircraft. The customs agent may board and examine any vessel or
aircraft arriving in the Commonwealth at a point of entry when it is necessary to carry out the
provisions of applicable laws of the Commonwealth, or any rule or regulation promulgated
thereunder and require the master or captain thereof to exhibit for examination by the customs
agent the manifest or any documents or papers, or any trunk, package or cargo on board, or any
compartment, storage area, cabin, galley, cockpit, lavatory, or any section of the vessel or
aircraft. The master or captain of the carrier shall ensure the safety of the customs employees

from the time of boarding the vessel or aircraft until such employees disembark.

NEW / Proposed language for new section

§ 70-10.1 -537 545 - Extended Points of Entry
(a) In General. The Director shall have the authority to classify places in the
Commonwealth as extended points of entry in order to ensure effective enforcement of
chapter 4, division 1, of title 4 of the Commonwealth Code, the Controlled Substance Act,
the Weapons Control Act, the Anti-Drug Enforcement Act of 1991, and other laws and
regulations enforced at the points of entry.
(b) Extended Points of Entry. Extended points of entry are authorized locations, such
as terminal operator and freight forwarder warehouses, that receive, store, or maintain
custody of cargo pending Customs clearance.
(c) Requirements. For an extended point of entry location, the responsible party must
submit a plan, subject to the approval of the Director, outlining security measures taken to
prevent loss, theft, or unapproved release of cargo. The plan should include:

(1) A risk assessment identifying areas that pose security threats, vulnerabilities to

crimes, accidents and/or natural disasters, and measures taken to address any

4
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vulnerabilities, such as installing window shutters, locks, motion detectors, alarms,

closed circuit television systems (CCTYV), etc.;

(2) Policies for providing staff training on cargo release procedures and related security
measures;

(3) Measures for ensuring adequate lighting, which may include installing security
lighting if necessary. For example, motion-sensitive lighting may be necessary to ensure
that individuals cannot enter and exit the premises undetected and to permit CCTV
surveillance; and

(4) Any other information relating to alarm systems, plans for on-site security

personnel, and any other security measures.

5
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Commonwealth of the Northern Mariana Islands

Office of the Attorney General

2 Floor Hon. Juan A. Sablan Memorial Bldg.
Caller Box 10007, Capitol Hill
Saipan, MP 96950

EDWARD MANIBUSAN LILLIAN A. TENORIO
Attorney General Deputy Attorney General

OAG 20-01
July 23, 2020
Subject: Encroachment on Public Shorelines

Agency: Department of Public Lands

Opinion of the Attorney General
I.  QUESTIONS PRESENTED

1. Can the Department of Public Lands allow construction on public lands within 150 feet of
the shore’s high water mark?

2. If a person encroaches on public lands within 150 feet of the shore’s high water mark by
construction, what remedies are available to the Department of Public Lands?

11. SHORT ANSWER

1. As a general rule, DPL cannot allow permanent construction on public lands within 150
feet of the shore’s high water mark. DPL may only allow permanent construction on such
lands if that construction is for a public purpose.

2. DPL cannot charge fees or fines, or provide permits, because these remedies implicitly
grant an interest in the underlying public lands. DPL may prohibit the construction from
occurring, or require the construction to be removed. Alternatively, DPL may allow
permanent construction for a public purpose. Permanent construction could therefore be
allowed if that construction was transferred to DPL and that it is used solely for public
purposes.

111. BACKGROUND

When the Constitution of the Commonwealth of the Northern Mariana Islands (“CNMI
Constitution”) was ratified in 1977, it created the Marianas Public Lands Corporation
(“MPLC”)." The MPLC was established to act as a steward of DPL’s public lands for the benefit
of people of Northern Marianas descent within the context of several constitutional restrictions.?

! NMI Const. art. XI, § 4.
2 NMI Const. art. XI, §§ 4-5.

Civil Division Criminal Division Attorney General’s Investigative Division Domestic Violence Intervention Center
Telephone: (670) 237-7500 Telephone: (670) 237-7600 Telephone: (670) 237-7625 Telephone: (670) 664-4583
Facsijgile: (ATM.664-" .. oo Rgeshe" (677~ B D b8, (BOBO64-4589
‘ l 43867
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These restrictions included a prohibition on MPLC’s transfer of any interest in public lands
within 150 feet of the shore’s high water mark (“public shoreline”).?

The MPLC had a limited constitutional lifespan, and was dissolved in 1994.* Its responsibilities
were succeeded by the Board of Public Lands, the Marianas Public Lands Authority, and then
the Department of Public Lands (“DPL”).°> These entities inherited the MPLC’s fiduciary
responsibilities to people of Northern Marianas Descent (“NMDs”).6

In 2010, Article XI, Section 5 was found to be constitutionally inoperative by the
Commonwealth’s Supreme Court.” However, many of the limitations formerly placed on the
MPLC by Article XI, Section 5 of the CNMI Constitution have been re-enacted as statutes and
apply to DPL.® The prohibition on transferring any interest in public shoreline and power to
prohibit the constructlon of permanent structures on public shoreline are among these re-enacted
restrictions.’ Nevertheless DPL may authorize the construction of permanent structures for a
public purpose.!°

In recent years, DPL has discovered encroachments into public shoreline by various private
entities. DPL has inquired as to the scope of both the restriction and DPL’s remedies.

IV. ANALYSIS

1. DPL may not transfer any interest in public shorelines, and may only allow
pPermanent construction on public shorelines for a public purpose.

The original prohibition on transferring interests in pubhc shoreline was contained in Article XI,
Section 5 of the CNMI Constitution.!" This section is no longer constitutionally operative. 12
Thus, this prohibition no longer has a constitutional dimension.

Nevertheless, 1 CMC § 2806 currently prohibits DPL from transferring any interest in public
shoreline. It also gives DPL the power to prohibit permanent construction on public shoreline.!?
DPL may only al]ow permanent construction on public shoreline when that construction is for a
public purpose.'4

3 NMI Const. art. XI, § 5(¢).

4 See NMI Const. art. XI, § 4(f); Exec. Order 94-3.

5 See P.L. 15-2 (2006); P.L. 12-71 (2001); P.L. 12-33 (2000); P.L. 10-57 (1997).

8 See DPL v. Commonwealth, 2010 MP 14 9 12.

TId q23.

8 Compare NMI Const. Art XI, § 5 with | CMC § 2806.

%1 CMC § 2806(e) (“The Department may not transfer an interest, and may prohibit the erection of any permanent
structure, in public lands located within 150 feet of the high water mark of a sandy beach, except that the Department
may authorize the construction of facilities for public purposes™)

10 Id

I NMI Const. art. XI, § 5(e).

12 DPL v. Commonwealth, 2010 MP 14 9 23.

131 CMC § 2806(e)

. }
|
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If a statute’s language is clear and unambiguous, then that language must be given its plain
meaning.'® Here, 1 CMC § 2806(e) — like Article XI, Section 5 before it — is clear in its
statement of what is prohibited and what is allowed.'® DPL must therefore follow the statute’s
plain language:

-  DPL may not transfer any interest in public lands within 150 feet of the shore’s high water
mark.

- DPL may prohibit permanent construction on public lands within 150 feet of the shore’s
high water mark.

- DPL may allow permanent construction if that construction is for a public purpose.

2. DPL may require the encroaching construction to be removed or to be dedicated to a
public purpose.

As discussed, 1 CMC § 2806(e) prohibits DPL from transferring “any interest” in public
shoreline, generally allows DPL to prohibit “permanent construction” on public shoreline, and
allows DPL to approve of permanent construction if that construction is for a public purpose.!”
These limitations and language originate in Article XI, Section 5 of the CNMI Constitution. '8
Thus, despite the Commonwealth’s Supreme Court’s determination that Article X1, Section 5 is
constitutionally inoperative,'? it is appropriate to examine the policy that animates these
restrictions. These policies are contained in the fifth recommendation made to the CNMI
constitutional convention by the Committee on Personal Rights and Natural Resources (the
“Committee Report™).2

The Committee Report explains that the restrictions adopted in Article XI, Section 5(e) are being
adopted to “protect[] the availability of sandy beaches.”?! They further explain that this policy
exists to support both the Commonwealth’s commercial interest in tourism and the interests of
the Commonwealth’s people in accessing important nature resources.?? These concerns remain
equally important now that the prohibition on transfers is contained in a statute, rather than the
CNMI Constitution. Thus, any enforcement of the prohibitions of 1 CMC § 2806(e) should be
pursued with a preference toward ensuring open public access to public shorelines, for both
tourists and CNMI residents.

'5 Ishimatsu v. Royal Crown Ins. Corp., 2013 MP 2 9 4.

16 Compare NMI Const. Art X1, § 5 with 1 CMC § 2806.

'71 CMC § 2806(e) (“The Department may not transfer an interest, and may prohibit the erection of any permanent
structure, in public lands located within 150 feet of the high water mark of a sandy beach, except that the Department
may authorize the construction of facilities for public purposes™)

'8 Compare NMI Const. Art XI, § 5 with 1 CMC § 2806.

!9 DPL v. Commonwealth, 2010 MP 14 9 23.

2 See Committee Recommendation No. 5, Committee on Personal Rights and Natural Resources (Nov. 4, 1976),
reprinted in 2 Journal of the Northern Marianas Constitutional Convention 523 (1976) (hereinafter “Committee
Report”). See also DPL v. Commonwealth, 2010 MP 14 22 (analyzing Article XI, Section 5 based on the Committee

Report).
2! Committee Report at 15.
2.
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As a general rule, DPL addresses encroachment on public lands by charging the trespasser a fee
in lieu of rent and allowing encroachment on that basis.® After paying the fee, the encroaching
party’s encroachment is retroactively allowed for the period covered by the fee.?* This licenses
the encroachment, and thereby grants a temporary interest in the property being encroached upon
to the encroacher. It is consequently not allowable under 1 CMC § 2806(e).’

Similarly, other means of allowing non-public permanent construction to remain would violate 1
CMC § 2806(e) — the owner of the construction’s interest in their building and the public’s
inability to use the property creates an implicit—though illegitimate—interest in the property on
which that construction sits. Thus, DPL’s primary remedy is to use its power to prohibit
encroachment by permanent construction to stop such construction from occurring.2® If this is
impossible, then DPL can require that the offending construction be removed.?’

Finally, in the event that DPL does not wish to have the construction removed, DPL can require
that it be dedicated to public purposes.® At a minimum, this would require that ownership of the
construction be transferred to DPL. Further steps would depend on the nature of the encroaching
construction — a pavilion or dock might merely require removal of impediments to or charges for
use. In contrast, a boathouse or other area that could easily be controlled by the original owner
might require additional safeguards. This judgment would need to be made by DPL based on the
nature of the encroaching construction.

V. CONCLUSION

DPL may not transfer any interests in public lands, including charging fees or permits. It may
instead prohibit permanent construction, or require that such construction be removed.
Nevertheless, since DPL may allow construction for public purposes, otherwise impermissible
permanent construction may be allowed to remain if it becomes public — the transfer of
ownership rights to DPL and opening of access to the public.

WARD MANIBUSAN
Attorney General

3 See NMIAC § 145-70-210()(1) (setting the fee for encroachment at “8% of the estimated fair market value or 3%
of gross receipts if this amount is greater than the annual permit fee.”)

* See id. at (j)(2) (referring to the encroachment fee as an “annual fee.”)

* See 1 CMC § 2806(e) (prohibiting the transfer of “any interest” in public shorelines). The Attorney General
expresses no opinion on whether a purely punitive fine not accompanied by any occupancy rights would be consistent
with the limitations of 1 CMC § 2806(e).

% Id. (allowing DPL to prohibit the erection of a permanent structure encroaching on public lands).

¥ Cf 1 CMC §§ 2801 (giving DPL the power to “administer” public lands), 2806€ (allowing DPL to prohibit
construction on public shorelines). DPL’s statutes and regulations are currently silent on who must bear the cost of
this removal.

% See 1 CMC § 2806(e)

OAG 20-01
Pace A nf4d

PAGE 043870





