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BEFORE: MIGUEL S. DEMAPAN, Chief Justice, JUAN T. LIZAMA, Jugtice Pro Tem,
VIRGINIA S. SABLAN-ONERHEIM, Justice Pro Tem

DEMAPAN, Chief Justice:

[1,2] Defendants Chris Leon Guerrero [hereinafter Leon Guerrero] and Norbert Pua [hereinafter
Pua] [hereinafter collectively Defendants] appeal thelr convictions for misconduct in public office and
assault and battery, in violation of 6 CMC § 3202 and 6 CMC § 1202(a), respectively. The apped is
based on the argument that insuffident evidence was presented during the bench trial. This Court has
juridiction pursuant to Article 1V, Section 3 of the Congtitution of the Commonwealth of the Northern
Marianaldandsand 1 CMC § 3102(a). We affirm.

FACTUAL AND PROCEDURAL BACKGROUND

Onor about November 30, 1997, Francisco Eugenio [hereinafter Eugenio] wasalegedly beaten
by Department of Public Safety [hereinafter DPS] officerswhile in custody for questioningat DPS'sCentral
Officein Susupe. Eugenio wasasuspect inacommercid burglary during whichhe dlegedly struck apolice
officer withacrowbar. His arrest followed anidand-wide manhunt whichendedina chase through the Dan
Dan homestead. Subsequent to the arrest and alleged beating at DPS's Centra Office, Eugenio was
photographed and then taken to the Commonwealth Health Center [hereinafter CHC] for trestment.

Defendants and nine other police officers were each charged withmisconduct in public office and

assault and battery for the dleged beating of Eugenio.! Only Leon Guerrero and Pua were convicted of

L The charges against officer Hillary Tagabuel were based on aiding and abetting the commission of the
assault and battery.
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the charged crimes a the conclusion of the bench tridl.2

The court made the falowing findings, which are rdevant to this timely appedl, in its Written
Decision Following Trid [hereinafter Decision]:

(1) Eugenio attempted to eude police in the Dan Dan area. Asaresult of his consderable flight
efforts, Eugenio sustained scratches to his back and some bumps and bruises to his body. A civilian
witness, Mr. Gabutin, admitted that while assigting the policeinthe pursuit of Eugenio, he hit Eugenio with
alarge flashlight. In histestimony, Eugenio had attributed that beating to police officers, rather than Mr.
Gabutin.

(2) Eugenio continued to resst arrest after he was brought to the ground and, therefore, the force
used by the officers at the scene to subdue him was not excessive.

(3) Eugenio'stestimony was suspect because hewas maced and hisability toidentify any attackers
was impaired for some time after the arrest.

(4) Officer JulianCamacho'stestimony was suspect due to his conflicting testimorny onwhether he
had been promised some lenient trestment in another case pending againgt him in exchange for supplying
information againg his fellow police officers. In fact, Officer Julian Camacho perceived that DPS Interna
Affarshad promised himleniency evenif no such promise was actualy made by Internd Affairs. Assuch,

Officer Julian Camacho had ample motivation to implicate police officers when describing events.

2 Thetrial court dismissed the cases against defendants Diwain Stephan and Jesse Seman for lack of
evidence. In contrast, Jack Camacho's Motion for Directed Verdict of Acquittal was granted by the court on similar
evidentiary grounds. Defendants Jose Saures, Jesse Concepcion, and Jason Tarkong were found not guilty on the
grounds that "there was no evidence beyond a reasonable doubt that [those] officers. . . had physical contact with
the victim." Excerpts of Record Leon Guerrero [hereinafter Leon Guerrero E.R.] at tab C, 9. The court found
Defendants James De Leon Guerrero, Hillary Tagabuel, and Joaguin Salas not guilty on similar grounds. Leon
Guerrero E.R. a tab C, 6-7.
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(5) Condgdering the injuries sustained by Eugenio at the arrest scene, the number of assault and
batteriestegtified to by Officer JulianCamacho and Eugenio were not supported by the extent of Eugenio's
injuries. Therefore, their testimony would only be considered tothe extent it was supported by the evidence
of the injuries contained in the CHC intake report and the photographs of Eugenio.

(6) With regards to Eugene Babauta's testimony, the court found that no motive was shown that
would cause himto fabricate or embdlishhistestimony. Incontrast to Officer Julian Camacho, it appeared
difficult for Eugene Babauta to testify againg the Defendants. As such, the court found Eugene Babautas
testimony to be credible.

(7) Eugene Babauta testified that Pua had ddlivered a"'right cross' to the victim's face. There was
aso testimony that Pua had bragged, during an early morning gathering of officers, about having "kneed"
the victim. His bragging tended to corroborate that Pua came into contact with Eugenio and to establish
Puas gtate of mind on the night of the offense.

(8) Eugene Babautad so testified, as did Officer Julian Camacho and Eugenio, that Leon Guerrero
attacked Eugenio by ddlivering a downward kick to his back as Eugenio was leaning forward and facing
thefloor. Leon Guerrero had martid artstraining and the description of the method withwhichthe kick was
delivered suggested to the court that the kick was consstent with such training.

ISSUESPRESENTED AND STANDARDS OF REVIEW

The issues before this Court are:

l. Whether the Commonwedth proved beyond a reasonable doubt that Leon Guerrero and
Puaviolated 6 CMC § 1202(a), assault and battery;

1. Whether the Commonwesdlth proved beyond areasonable doubt that Leon Guerrero and
Puaviolated 6 CMC 8 3202, misconduct in public office.
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[3,4] We review these issues de novo. See Commonwealthv. Yan, 4 N.M.1. 334, 336 (1996);
Commonwealthv. Palacios, 4 N.M.I. 330, 333 (1996). The test of sufficiency of evidence iswhether,
after we examine the evidence presented at trid in alight most favorable to the Commonwedth, and then
drawing dl reasonable inferences in favor of the Commonwedth, the trier of fact could find that every
element of the crimes charged had been proven beyond areasonable doubt. Yan, 4 N.M.I. at 336.

ANALYSIS

Proof of Guilt Beyond a Reasonable Doubt

A Defendant Leon Guerrero

Appdlant Leon Guerrero argues that Eugene Babautas testimony was motivated by self-
preservation and is, therefore, suspect. Being suspect, Eugene Babuata's testimony should not have been
persuasive to the trid court and should not have served as the basis of Leon Guerrero's conviction for
assault and battery® and misconduct in office®. As such, Leon Guerrero argues that reasonable doubt
exiged as to his quilt and Eugene Babautas testimony provided inauffident evidence to sugain his
conviction.

This Court is deeply troubled by the circumstances surrounding Leon Guerrero's conviction.
Namdy, the fact that Eugenio sustained numerous injuries by a myriad of individuas during his

apprehension whose causes were not and cannot be specificaly identified, that Officer Julian Camacho's

3 The crime of assault and battery is defined by 6 CMC 8§ 1202(a) asfollows: “(a) A person commitsthe
offense of assault and battery if the person strikes, beats, wounds, or otherwise does bodily harm to ancther, or has
sexual contact with another without the other person's consent.”

46cMC § 3202 provides in pertinent part: “[e]very person who, being a public official, does any illegal act
under the color of office, or wilfully neglects to perform the duties of his or her office as provided by law, is guilty of
misconduct in public office. .. .”
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testimony and that of Eugenio was judged to be "suspect” by the court, that the CHC report which was
utilized to support Officer Camacho's and Eugenio'stestimony wasinconclusive at best, that the physician
who testified regarding the CHC report was not the physician who examined Eugenio, and that the
photograph showing Eugenio's injuries did not identify the aleged injury caused by Leon Guerrero.

[5] However, this Court isguided by the letter of the law and the limitations of its appellate power
when judging findings of fact. 1 CMC § 3103. In assessing whether there is sufficient evidence to prove
an dement of acrime, we review the evidence in the light most favorable to the prosecution to determine
whether any reasonable trier of fact could have found the eement beyond a reasonable doubt.
Commonwealth v. Delos Reyes, 4 N.M.1. 340, 342 (1996). Essentidly, when reviewing a non-jury
crimind conviction, wherethe evidenceconsistslargdly of oral testimony contradictory in nature, due regard
is given by this Court to the opportunity of the trial court to judge the credibility of the witnesses.
Commonwealth v. Kaipat, 2 N.M.I. 322, 329 (1991).

[6,7,8] In this case, the trid judge believed the testimony of Eugene Babauta. Such a credibility
decision is within the discretion of the tria court, despite the dlegations and evidence of bias presented
againg Eugene Babauta. Questions of credibility are for the trier of fact to decide and are generdly immune
from appellate review. United States v. Hodges, 770 F.2d 1475, 1478 (9th Cir. 1985). By andogy to
this Stuation, it has been held that an accomplice s testimony, athough suspect, can support aconviction.
United Sates v. Hibler, 463 F.2d 455, 458 (9th Cir. 1972). Indeed, the rule is that even though an
accomplice is in a pogtion to gain from the government by his testimony and even though there are
inconggencies in his sory, as has been dleged againg Eugene Babauta, an appellate court may not

disregard the witness testimony unlessit is "inherently implausible” See Lyda v. Unites States, 321 F.2d



111

112

788, 794-95 (9th Cir. 1963); United Statesv. Rojas, 554 F.2d 938, 943 (9thCir. 1977). While evidence
was presented that Eugene Babauta may have been biased, by the favorable treatment he allegedly
received fromthe Commonwedth, in light of the implied threat of his own crimind investigetion, we cannot
conclude that his testimony wasinherently implausible. Accordingly, viewed in the light most favorable to
the Commonwedth, the evidence is sufficient to support the tria court's verdict.

B. Defendant Pua

Pua, likeLeon Guerrero, chalengeshis convictionby attacking the credibility of Eugene Babauta's
testimony. Moreover, without elaborating further, Pua argues that the testimony of Officer Andrew
Tamanao [hereinafter Taimanao] and Officer Anthony Ayuyu [hereinafter Ayuyu] contradicted Eugene
Babauta's recollection of the night in question. In sum, Pua daims that the evidence presented by the
Commonwesdlth was inaufficient to convict him of assault and battery and misconduct in office because it
is based on Eugene Babautas " suspect” testimony.

[9] Again, we are asked to re-evduate the credibility of awitness judged to be bdievable by the
trier of fact. And, again, we must state that the trial court's assessment of Eugene Babautas testimony
cannot be disturbed by this Court unless his testimony is"inherently implausble” See Lyda, 321 F.2d at
794-95; Rojas, 554 F.2d at 943. While there may be incondstencies in the evidence, particularly in the
divergence between Eugene Babauta's and Taimanao's and Ayuyu's testimonies, those inconsistencies
affect the witness' credibility rather than the legd sufficiency of the evidence. We must point out that
"[c]halengesto the credibility of awitnessarenot . . . chdlengesto the sufficiency of the evidence. . . ."
United States v. Latouf, 132 F.3d 320, 330 (6th Cir. 1997), cert denied, 523 U.S. 1086, 118 S. Ct.

1542, 140 L. Ed. 2d 691 (1998) (quoting United Sates v. Farley, 2 F.3d 645, 652 (6th Cir. 1993),
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cert. denied, 510 U.S. 1030, 114 S. Ct. 649, 126 L. Ed. 2d 607 (1993)). In sum, issues of witnesses
credibility are for the trier of fact to decide. 1d.

[10] Specificaly, while Eugene Babauta'sin-court testimony conflicted with his previous statement
to the police, with regards to which side of Eugenio's face Pua alegedly punched, we cannot state that it
was "inherently implausible." Indeed, Taimanao and Ayuyu both provided testimony which, if it had been
believed, would have exonerated Pua. However, the trid court, presented with al of the evidence in this
matter, believed Eugene Babauta's testimony rather than that of Taimanao and Ayuyu. Such adecisonis
within the discretion of the trid court for, as previoudy dated, it isadear principle that "[t]he trier of fact
has a wide latitude in which to decide which witresses to believe or disbelieve” United States v.
Clevenger, 733 F.2d 1356, 1359 (9th Cir. 1984). Wethereforefind no basis for reversal after examining
the evidence presented a trid in a light mogt favorable to the Commonwedth, and then drawing al
reasonable inferences in favor of the Commonwedth. Palacios, 4 N.M.I. at 334.

CONCLUSION

Based on the foregoing andyss, we AFFIRM Leon Guerrero's and Pua's convictions.

DATED this 6th day of December 2001.

IS
MIGUEL S. DEMAPAN, Chief Judtice

IS
JUAN T. LIZAMA, Justice Pro Tem

IS




VIRGINIA S. SABLAN-ONERHEIM, Justice Pro
Tem



