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[p. 2]

BEFORE: DEMAPAN, Chief Justice, MANGL ONA, AssociateJustice,and LAMORENA, Specia
Judge?

DEMAPAN, Chief Judtice:

By this Petition for Writ of Mandamus, the Specid Administrator of the Estate of Larry Lee
Hillblom asks us to direct the Commonwed th Superior Court to vacateits order granting defendant Mary
Jane Conndl’ s (“ Conndl”) motionto dismiss, and instead exercise personal jurisdictionover Connell. Our
authority over extraordinary writsstems fromour genera supervisory powers. N.M.I. Const. art. 1V, 8 3;
1 CMC 83102(b). Becausewe find jurisdiction, we GRANT the petition.

FACTUAL AND PROCEDURAL BACKGROUND

Unlessotherwise noted, the following facts are from the order which is the subject of this origina
proceeding:?

A. Procedural Background

Diego Mendiolaisthe Special Adminidrator for the Estateof Larry LeeHillblom(“Hillblom™). The
Bank of Saipan isthe Executor of the Hillblom Estate. On December 3, 1999 the Specid Administrator
filed a Firss Amended Complaint in a legd mapractice action againg the law firm of Carlsmith Bal
Wichman Case & Ichiki (*Carlamith”) for dams dlegedly arisng out of its representation of the Hillblom

Estate in 1995 and 1996.3

! Honorable Alberto C. Lamorena lll, Presiding Judge of the Guam Superior Court, sitting by designation.

2 See Bank of Saipan v. Carlsmith Ball Wichman Case & Ichiki, Civ. No. 98-0973 (N.M.I. Super. Ct. July 6, 2000) (Order
Granting Mary Jane Connell’s Motion to Dismiss for Lack of Personal Jurisdiction).

8 See Bank of Saipan v. Carlsmith, Civ. No. 98-0973 (N.M.I. Super. Ct. Dec. 3, 1999) (First Amended Complaint for
Malpractice, Breach of Fiduciary Duty, Fraud, Constructive Fraud, Abuse of Process, Disgorgement, Direct Action
Against Insurers, and Declaratory Judgment).




The complant named the Carlamith firm, as well as Defendants Does, Roes and Moes. On
February 22, 2000 the Special Adminigtrator successfully moved to subgtitute the true names of Does 1-4,
which included Redl Party in Interest Mary Jane Conndl. On April 24, 2000, Connell filed a [p. 3]
motion to dismiss pursuant to Com. R. Civ. P. 12(b)(2) asserting a lack of minimum contacts and,
consequently, alack of persona jurisdiction. On July 6, 2000 the Superior Court granted Connell’ smotion
to dismiss

Thereisno indication in the record that the parties conducted discovery regarding Connell inthe
two months between the Firs Amended Complaint and Conndl’s motion to dismiss.

B. The Carlsmith Firm and its Partners

Carlamith initidly served as attorneys for the Executor. Carlsmithis a genera legd partnership
organized under Hawalian ate law with officesin Hawaii, Guam, Saipan, Washington, D.C., Cdifornia,
and Mexico City. Bank of Saipanv. Carlsmith, Civ. No. 98-0973 (N.M.1. Super. Ct. Apr. 20, 2000)
(Affidavit of Mary Jane Conndl in Support of Motion to Dismiss for Lack of Personal Jurisdiction
(“Conndl Affidavit”) at 2).

Connell is a partner of the Carlsmith firm. Shefiled an affidavit supporting the motion to dismiss,
attempting to demonstrate alack of contacts withthe Commonwedth (“CNMI”). In her afidavit, Connell
testified that her involvement with the Hillblom estate conssted of generd, procedural advice to David R.
Nevitt and other partners at the Saipan office of the Carlsmith firm. Conndl Affidavit a 4. Conndll
provided Nevitt with schedules and advice regarding payment of an estate executor. Id. She explained
to Nevitt the role of a persond representative and sent immaterids onthat topic. 1d. She arranged with
another Honolulu associate to obtain DNA samplesfromahospita inHawaii. 1d. She communicated with

other Carlsmith partners regarding the probate of alarge estate. 1d.




Connd| admits she has had 12 dients in the CNMI over the past 10 years, and has represented
one non-resident client in CNMI-related matters. Conndl Affidavit at 3. Her representation consisted of
generd advice and initid drafting of documents that were sent to the billing partner in Saipan. 1d. [p. 4]
Conndl admits she was involved in the probate of the Hillblom estate from June 1995 to January 1996.
Connell Affidavit at 4. She spent atota of gpproximately 50 hours of work on the Hillblom estate. 1d.

Inopposing Connd |’ smotionto dismiss, the Special Adminisirator submitteda printout of one page
of the Carlsamith website indicating the Carlsmith firm has offices in Saipan, Guam, severd locations in
Hawaii, Los Angeles, Washington, D.C. and Mexico City. Excerpts of Record (“E.R.”) a 71. The
websitestates: “A dient who walksinto any CarlsmithBdl officeiswaking into ten different officesaround
the Pacific and Northern America. Whatever areaof expertiseaclient needs, we can either meet that need
on the spot or quickly involve specidigts in one of our other offices” E.R. a 78. Another page of the
website indicates that the attorneys in Carlamith’'s Tax, Trusts, and Compensation Planning Section
“continudly ded withcompaniesdoing businessinthe Pacific Region, including the Commonwedth of the
Northern Mariana Idands, Guam, Hawaii, Cdiforniaand Mexico.” ER. a 73. Ancther webste page
indicates Conndl’s clients “have included residents of various jurisdictions induding the U.S., Guam,
Salpan, American Samoa, and Japan.” E.R. a 75. Although Conndl isonly licensed to practicein Hawaii,
the webgte indicates her work:

incdludes hdping to obtain vaues for estate assets, adviang clientson estate tax issues, and

handling ancillary probates for decedents who are not residents of Hawaii. Practice

emphasizes the resolution of complex issues that arise when non-resident aliens own
property in America, daifying multi-jurisdictiond issues arisng when descendants own
property in more than one state or country.

E.R. a 76.

The Specid Adminigtrator dso submitted a report indicating the Carlsmithfirm has been licensed




to do business within the CNMI since 1986 (E.R. a 84), and aWestlaw-generated list of 17 cases from
the CNMI for which the Carlamith firm was the atorney of record (E.R. at 86).

The Specid Adminigrator timely brought thiswrit petition. [p. 5]

ISSUES PRESENTED AND STANDARDS OF REVIEW
The issues before the Court are:

1 Whether sufficient grounds exist to issue awrit of mandamus againgt the Superior
Court, and if so,

2. Whether the Commonwed th courts may exercisejurisdiction over Connell dueto
her partners or her own contacts with the CNMI.

We discuss the standard for granting awrit petition below. Jurisdiction is a question of law subject to de
novo review. Montecillo v. Di-All Chem. Co., App. No. 97-020 (N.M.I. Sup. Ct. Nov. 23, 1998)
(Opinion at 1-2); Office of the Attorney Gen. v. Rivera, 3 N.M.I. 436, 441 (1993).

The plantiff hasthe burden of establishing jurisdiction. Data Disc, Inc. v. SystemsTech. Assoc.,
Inc., 557 F. 2d 1280, 1285 (9th Cir. 1977). In the absence of an evidentiary hearing, the plaintiff need
only make a prima facie showing of jurisdictiond facts. 1ssues of credibility or disputed issues of fact may
require an evidentiary hearing, in which case plantiff must prove jurisdiction by a preponderance of the
evidence. Data Disc at 1285.

Given the absence of an evidentiary hearing here, we will construe Petitioner’ s exhibits opposing
the motion to dismissin a light most favorable to Petitioner, and resolve dl doubtsin his favor. CutCo

Indus., Inc. v. Naughton, 806 F. 2d 361, 365 (2d Cir. 1986).

ANALYSIS




A. Writ Relief IsAppropriate

This Court has jurisdiction over extraordinary writs pursuant to its genera supervisory powers.
Taimanao v. Superior Court, 4 N.M.1. 94, 96 (1994); Tenorio v. Superior Court, 1 N.M.I. 1, 7
(1989). Inreviewing the request for a petitionof mandamus, this Court considersthe five factors set forth
in Tenorio:

@ The party seeking the writ hasno other adequate means, suchas direct appedl, to
attain the relief desired.

2 The petitioner will be damaged or pregjudiced in away not correctable on appedl.
3 The lower court’s order is clearly erroneous as a matter of law. [p. 6]

4 The lower court’s order is an oft-repeated error, or manifests a persistent
disregard of applicablerules.

) The lower court’s order raises new and important problems, or issues of law of
firg impression.

Tenorio at 9-10.

In goplying the guiddines to aparticular case, therewill not dways be a bright-line ditinction, and
the guiddines themsdlves often raise questions asto degree. 1d. a 10. Rardy if ever will a case arise
where dl guiddines point in the same directionor even where each guiddineis applicable* The decison
whether to issue awrit calsfor acumulative consideration and balancing of these factors. Villacrusisv.
Superior Court, 3 N.M.I. 546, 550 (1993).

The firgt two factors are smilar and may be considered together. Office of the Attorney Gen. v.

Superior Court (Fabricante), Orig. No. 99-001 (N.M.1. Sup. Ct. June 28, 1999) (Opinionat 8). Here,

4 The final two factors, by definition do not coexist: “[T]he fourth contemplates a case presenting an oft-repeated error,
and the fifth a case presenting a novel question. Where one of the two is present, the absence of the other is of little
or no significance” Nakatsukasa v. Superior Court, Orig. No. 99-006 (N.M.I. Sup. Ct. Dec. 27, 1999) (Opinion a 3 n.2)
(internal citation omitted).




while Petitioner will undoubtedly incur further expense in proceeding to trial before appeding the
jurisdictiond issue, unnecessary cost or delay done are not sufficient grounds for writ review:

Undoubtedly, the cost and delay occasioned by such erroneous rulings, in the aggregate,

are quite dgnificant and can be quite burdensome to theindividud litigant. If such harm

could support mandamus, however, then mandamus would no longer be an extraordinary

remedy and we will have effectively abandoned our tradition againgt piecemed appeds.
Id. a 9 (internd citation omitted).

However, in reviewing a writ petition pursuant to our supervisory mandamus authority, we are
concerned with more than the injury to the Petitioner; we are concerned with the effect of the chalenged
order onthe operationof the courts. Inre Cement Antitrust Litig, 688 F.2d 1297, 1303 (9th Cir. 1982).
In this case, resolving the jurisdictiona question will fogter the efficient operationand adminigration of the
courts, because it will be more efficent to settle the jurisdictiona questionnow instead of forcing the courts
to expend their precious resources on afull trid, appeal, and subsequent remand.  [p. 7]

Asfor thethird factor, a ruling is clearly erroneous as a matter of law where the Court isfirmly
convinced that the lower court haserred indeciding alegd question. 1d. 1306. However, alower court’s
order need not be “dlearly” erroneous in supervisory mandamus cases where the writ petition raises an
important question of law of first impresson, the answer to which would have a subgtantid impact on the
adminigrationof the lower courts. Nakatsukasa v. Superior Court, Orig. No. 99-006 (N.M.1. Sup. Ct.
Dec. 27, 1999) (Opinion at 3) (internd citation omitted). In casesin which the U.S. Supreme Court has
reviewed an gppellate court’s exercise of supervisory authority, it hasnot required that the district court’s
order be“dearly erroneous’ before granting mandamus relief. 1n re Cement Antitrust Litig at 1307. In

supervisory mandamus cases involving questions of law of mgor importance to the adminidration of the

courts, the purpose of our review and the reason for our correcting an error made by a tria judge is to




provide necessary guidanceto the courtsand to asss them intheir effortsto ensurethat the judicid system
operatesinanorderly and efficient manner. 1d. Thusthe Court will exerciseits mandamus authority even
though the lower court’s order cannot be said to be “clearly erroneous.”

As for thefifth Tenorio factor, this petition raises an issue of first impresson.  This Court must
decide under what circumstances anattorney fromaremote off-idand office who provides work product
for anactionprosecuted inthe CNM | courts has aufficent personal contactswiththe CNMI to satisfy due
process requirements and, dternatively, whether the partnership’ s contactswill confer jurisdictionover the
non-resdent partner. Theseare questionsof public policy and genera importance to the Commonwed th.
See Sekisui House, Ltd. v. Superior Court, Orig. No. 99-008 (N.M.I. Sup. Ct. Nov. 23, 1999) (Opinion
at 4).

B. The CNMI Courts May Exercise Per sonal Jurisdiction over Connell®

We apply a two-prong test to determine whether the CNMI courts may exercise personal
jurisdiction over a non-resdent defendant. First, we must find an agpplicable rule or gatute [p. 8]
conferring jurisdiction.  Second, we must find that exercise of such jurisdiction accords with the
condtitutiond principles of due process. Data Disc at 1286.

1 Therelsa statutory Basisfor Jurisdiction

The CNMI’ slong-arm statute extendsthe courts' jurisdictiontothe extent permitted by the federal

Condtitution, regardless of dtizenship or resdency, whena cause of actionarisesfrom, among other things

(@D} The transaction of any business within the Commonwedth;

* * %

5 Carlsmith does not deny that it is subject to the Court’ s jurisdiction.




5) Caugngtortious injury or damage withinthe Commonwealthby anact or omisson
done outside the Commonwedth by a person engaged in business or other acts
having impact within the Commonwesdlth, or who derivesincome or revenue from
supplying goods or services within the Commonwedth;

* % %

@) Any act done outsde the Commonwealth which causes or resultsin any harmful
impact, injury or damages, induding pollution of arr, land or water within the
Commonweslth; or
8 Any other act done within or outsde the Commonwedth from which a cause of
action arises and for which it would not be unreasonable, unfair or unjust to hold
the person doing the act legdly responsible in a court of the Commonwedth.
7 CMC §1102(a); Montecillo at 2-3. Section 1102 specifiesthat an individua may beligblefor her own
conduct, or the conduct of an agent:

Any person, whether or not acitizenor resdent of the Commonweglth, who in per son or

through an agent does any of the acts enumerated in this section, thereby submits such

person, and, if not anindividud, its persona representative, to the jurisdictionof the courts

of the Commonwedth as to any cause of action arisng from the doing of any of the

following acts. . . .

7 CMC 8 1102(a) (emphasis added). In enacting section1102, the Commonwed th Legidatureintended
that jurisdiction be coextengve with the minimum standards of due process as determined in the United
States federal courts. 7 CMC § 1102(e). Montecilloat 3. [p. 9]

Here, Petitioner dleges Conndl’s conduct in Hawalii had an impact in the CNMI, and that she
derived income or revenue for her servicesto a CNMI resdent. Conndll’s conduct is therefore sufficient
to submit her to the jurisdiction of the CNMI courts under the Commonwedth’ s long-arm Statute.

2. Exercising Jurisdiction Does Not Offend Due Process

Having found a statutory basis for jurisdiction over Connell, we next gpply the basic rule that a

defendant must have certain minimum contacts withthe Commonwed th, suchthat maintenance of alawsit




within the Commonwedth will not “offend traditional notions of fair play and substantid justice”
Montecillo at 2.

The due process requirement is met if a defendant has “fair warning that a particular activity may
subject aperson to the jurisdiction of a sovereign,” Shaffer v. Heitner, 433 U.S. 186, 218, 97 S. Ct.
2569, 2587, 53 L. Ed. 2d 683 (1977) (Stephens, J., concurring). “Fair warning” in turn means the
defendant has “purposefully directed” her activitiesa resdents of the forum and the litigation results from
dleged injuries that “arise out of or relate to” those activities. Montecillo at 2; Burger King Corp. v.
Rudzewicz, 471 U.S. 462, 472, 105 S. Ct. 2174, 2182, 85 L. Ed. 2d 528 (1985). “[T]he foreseeability
that iscriticd to the due process andyss . . . isthat the defendant’ s conduct and connectionwiththe forum
State are suchthat he should reasonably anticipate being hded into court there.” Burger King at 474, 105
S. Ct. at 2183 (citing World-Wide Volkwagen Corp. v. Woodson, 444 U.S. 286, 297, 100 S. Ct. 559,
567, 62 L. Ed. 2d 490 (1980)). The rdationship between the defendant and the forum must be such that
it isreasonable to requirethe corporation to defend the particular suit whichis brought there. World-Wide
Volkswagen at 292, 100 S. Ct. at 564 (citing International Shoe Co. v. Washington, 326 U.S. 310,
317, 66 S. Ct. 154, 158, 90 L. Ed. 95 (1945)).

We therefore gpply the test set forth in Data Disc: A court may exercise jurisdiction over a
nonresident defendant if her activitieswithin astae are “subgtantial” or “ continuous and systematic,” and
thereisasufficient rdaionship betweenthe defendant and the state to support jurisdictionevenif the cause
of actionisunreated to the defendant'sforum activities. If, however, the defendant's [p. 10] activitiesare
not so pervasive as to subject her to genera jurisdiction, the court must then determine whether (1) the
defendant has purposefully availed hersdf of the privilege of conducting activities within the forum, thereby

invoking the benefits and protections of its laws, (2) plaintiff’s clam arises out of or results from the




defendant'sforum-related activities, and (3) exercise of jurisdictionisreasonable. DataDiscat 1287. The
“purposeful avallment” requirement ensures that a defendant will not be hded into ajurisdiction solely as
aresult of “random,” “fortuitous” or “attenuated” contacts. Burger King at 475, 105 S. Ct. at 2183.
Thus, for example, where the defendant “deliberately” engagesinsgnificant activities within a State, or has
created “continuing obligations’ between hersdf and resdents of the forum, she manifestly has availed
hersdlf of the privilege of conducting business there, and because her activitiesare shielded by the “ benefits
and protections’ of the forum’slawsiit is presumptively reasonable to require her to submit to the burdens
of litigation in that forum aswell. Id. at 475-76, 105 S. Ct. at 2184.

Inthisjurisdictiona andysis, the Court may consider various conflicting interests: the defendant’s
burdenin defending hersdlf within the jurisdiction, the Commonwedth’ sinterest in adjudicating the dispute,
the plaintiff’ sinterest in obtaining convenient and effective rdief, the interdtate judicid system’sinterest in
obtaining the most efficient resolution of controversies, and the shared interest of the severa statesin
furthering fundamenta substantive socid policies. Id. at 477, 105 S. Ct. a 2184. The Commonwedth
generdly has a”manifest interest” in providing its resdentswitha convenient forum for redressng injuries
inflicted by out-of-state actors. Seeid. at 473, 105 S. Ct. at 2182. Moreover, where an individual
purposefully derivesbendfit fromher interstate activities, it may wel be unfar to alow her to escape having
to account in other states for consequences that arise proximately from such activities, the Due Process
Clause may not reedily be widlded as a territorid shield to avoid interstate obligations that have been
voluntarily assumed. Id. at 474, 105 S. Ct. at 2183. And because “modern transportation and
communication have made it much less burdensome for a party sued to defend hersdf in a State where
[she] engagesineconomic activity,” it usudly will not be unfar to subject her to the burdens of litigeting in

another forum for disputes relating to such activity. Id. at 474, 105 S. Ct. at 2183. [p. 11]




3. Application

There is not enough convincing evidence to establish generd jurisdiction. Conndl resides and
worksin Hawaii. Connell hasrepresented or worked on cases for twelve clients in the CNMI within the
past ten years. Sheisnot licensed to practice law inthe CNMI, and has not been admitted pro hac vice
before any CNMI court. Conndl’s activities do not gppear to be “continuous and systematic” s0 asto
submit her to the jurisdiction of the CNMI courts for al purposes.

Nevertheless, Conndl may be subject to jurisdiction in the CNM I based on her connectionto the
CNMI with respect to her representation of the Hillblom estate.

a. Purposeful Availment

The evidence suggests Conndl may have reached out to the CNMI for clients. The lower court
found the fifty hours of work Connell billed to the Hillblomestate was not sufficent to establishthat Connell
purposefully availed hersdf of the privilege of conducting business in the CNMI, because it was too
insubstantia a connection to the CNMI. The court apparently disregarded as insubstantia the Specia
Adminigrator’ sevidencethat the Carlamith firm, of which Conndll is a partner, actively marketed Conndll
as an attorney in their Tax, Trusts, and Compensation Flanning Sectionwho was available to assst clients
who do business in the Pacific Region, indluding Saipan, and whose previous clients included residents of
Sapan. Mog tdling isthe promise on Carlsmith’ swebsitethat “ A client who waksinto any Carlsmith Bdll
office is waking into ten different offices around the Padific and Northern America Whatever area of
expertise a dient needs, we can ether meet that need on the spot or quickly involve specidistsin one of
our other offices” While Connell may deny any part in her firm's webste development and marketing

drategy, asmple affidavit to this effect cannot satisfy her burden of rebutting Petitioner’ sprima fecie case;




before dismissing the case againgt Connell, the trial court should have permitted Petitioner to depose
Conndl on her activitiesin marketing hersdf and her firm to dlientsin the CNMI.  [p. 12]

The evidence further suggests Connell envisioned continuing and wide-reaching contacts with the
CNMI, in connection with exigting and potentid clients. See Burger King at 480, 2186. Thereis no
evidence, other thana conclusory affidavit, as to the nature of Conndl’scontactswiththe CNMI for each
of the CNMI dientsshe represented. Thereisjudt aslittle evidence regarding Connell’ s contects with the
CNMI inconnectionwithher work for theHillblomEstate. However, it appears Conndll did provide some
adviceto the Edtate, sent work product to the CNM I, and communicated withCNM | resdentsregarding
the Estate. Connell directed these activities to the CNMI, for use in representation of a CNMI resident
in the prosecution of a case in the CNMI courts. Again, the trid court should have permitted Petitioner
to depose Conndl or seek other discovery asto the nature and extent of Conndl’s representation of the
Hillolom Edtate.

b. Arigng Out Of

Petitioner’ sFirst Amended Complaint alegesmapracticedamsagaing severa Carlsamithpartners.
Petitioner hassubmitted evidencethat Conndl’ sareaof expertiseincludes probate adminigration, the exact
activitywhich led to the Estate’ s mdpractice clam againgt Carlsmith. Petitioner hasfurther demonstrated
that Connd |’ sfifty hours of work for the Hillblom Estate included giving indructions on handling an edtate,
the mishandling of which gave rise to the Edtate€ smapractice clam againgt Carlsmith. Thus, the EState’'s
malpractice dams may have arisenout of Connell’s conduct. There isinsufficient evidence on the record
for thetrid court to have found that Connell rebutted Petitioner’ s primafacie case in favor of jurisdiction.

C. Reasonableness

Once a plantiff has established its prima facie case in favor of jurisdiction, the defendant “must




present a compelling case that the presence of some other considerations would render jurisdiction
unreasonable.” Cartaret Savings Bank, FA v. Shushan, 954 F.2d 141, 150 (3d Cir. 1992). TheNinth
Circuit has identified seven relevant factors to be considered in assessing the reasonableness of asserting
jurisdiction over a non-resident defendant: (1) the extent of purposeful [p. 13] interjection into the forum
sate; (2) the burden on the defendant in defending in the forum; (3) the extent of conflict with the
sovereignty of the defendant’s state or country; (4) the forum gate' sinterest in adjudicating the dispute;
(5) the most effident judicid resolution of the controversy; (6) the importance of the forum to plaintiff’s
interest in convenient and effective rdief; and (7) the exisence of an dternative forum. Decker Coal Co.
v. Commonwealth Edison Co., 805 F.2d 834, 840 (9th Cir. 1986). These seven factors together
determine whether * under the totdity of the circumstances the defendant could reasonably anticipate being
cdled upon to present a defense in a digant forum . . . To determine reasonableness, we consider the
relative sgnificance of each factor and badancethem dl.” Id. (internd citations omitted).

Here, it appearsthat Conndl did purpossfully interject hersdf into the CNMI by soliciting clients
and providing her services in the Hillblom probate matter. As the Carlsmith partner most capable of
assiging inthe Hillblomprobate, and as one who sent work product inalarge probate caseintothe CNMI,
Conndl cannot serioudy contend she had no warning her conduct might subject her to jurisdiction in the
CNMI, in acase involving alegations of ma practice with respect to Connell’ s area of expertise.

Conndl clams a grester burden than Petitioner in litigating inthe CNM I, as Petitioner isa CNMI
resdent and iswell funded. Any inconvenience to Connell is not o greet as to condtitute a deprivationof
due process. For example, Conndll’ s burden is lessened inthat Carlsmithmaintains offices and attorneys
inthisforum. Additiondly, the Carlamith firm is dready reying on mainland counsd and loca counsd to

handle appearances. Conndl’s presence a pre-trid proceedings is highly unlikely given that she is




represented. Her presenceat tria need not be continuous, and air travel between Hawaii and the Northern
Marianas is frequent. While Connell’s presence in the court room might disrupt her schedule, it could
hardly “ severdy hinder [her] ability to maintain [her] law practiceinHawalii,” as she asserts. Technologica
advances have made the burden of defending in aforegn forumfar lessonerous. Modern communications
and transportation have made it much less burdensome for a party sued to defend hersdlf in a state where
she engagesineconomic activity. McGeev. International Lifelns. Co., 355 U.S. 220, 222-223, 78 S.
Ct. 199, 201, 2 L. Ed. 2d 223 [p. 14] (1957). Moreover, the hardship on trandferring this on-going
litigation to another jurisdiction would be a foreseeably greater burden on the parties. Suits based on
aleged losseshere can more conveniently be tried inthe CNM 1 where the witnesses would most likely be
located and where claims for losses would presumably be investigated.

States have animportant interest in providing aforumin which their resdents can seek redress for
injuries caused by out-of-state actors. Burger King at 483, 105 S. Ct. at 2187. The CNMI courts and
the Executor have put ggnificant effort into litigating the probate of the HillblomEstate. Severd partiesand
witnessesare resdentsand citizens of thisjurisdiction. The CNMI has a subgtantid interest in protecting
its dtizens agang potentidly hard-to-reach foreign actors whose acts give rise to clams within the
jurisdiction.

Given the long higtory of litigation involving the Hillblom Edtate, the CNMI is the location for the
mogt efficient judicia resolution of the litigation. Witnesses are located predominately in the CNMI and
not Hawai. The effects of the dleged mdpractice were felt inthe CNMI. The governing substantive law
isthat of the CNMI. Theexercise of jurisdiction inthe CNMI is hecessary to prevent piecemed litigation.

For the same reason, Petitioner dso has an interest in completing the litigation in asngle forum

whereit has dready commenced its action and where many of the key witnesses are located. However,




we acknowledge this case encompasses an international scope where witnesses will potentially be drawn
from around the world and especialy throughout the Pacific.

Petitioner’ sinterest in receiving convenient and effective rdlief is best met by litigating inthis forum.
Petitioner’ s chances of recovery will bediminished by forcing it to litigatein another forum suchas Hawaii,
because of that forum’s conflicting laws, such as the Revised Uniform Partnership Act, as well as the
practica burden of putting on a case with which the CNM I courtsare aware but which would have to be
re-presented to another state court.

No other jurisdiction is as involved, or as convenient, or has a greater interest inthis litigationthan
the CNMI. Judicid economy favors completing al of the proceedingsin onelocation. The answerability
of lawvyersin locd jurisdictions is furthered by continuing withthe proceedingsinthe [p. 15] CNMI. We
therefore find that jurisdiction over the Carlsmith partners, including those non-CNMI residents who
represented the Hillblom Estate, is reasonable and does not offend traditiona notions of fair play and
ubgtantid justice. Carlsmith’'s partners hoped to profit by the firm's activities in conjunction with the
Hillblom case in the CNMI; they must also bear the burden of defending themselvesin ajurisdiction, ina
case which arises out of their conduct here.

4, The CNMI Courts May Impute Personal Jurisdiction

Petitioner contends that because the Court has jurisdiction over the Carlsmithlaw firm, the Court
may exercisejurisdiction over Carlamith’sindividud partners because partners are agents for each other.
Neither Commonwedlth statutory nor case law addresses this issue.  As the trid court noted, the

Restatement provides no guidance onthe issue of imputed jurisdictionover apartner.® We must therefore

& It is well established that the Commonwealth may look to the law of other United States jurisdictions where the
Commonwedlth’s written law, local customary law, and the Restatements lack guidance. 7 CMC § 3401; Ada v. Sablan,
1 N.M.I. 415, 423 (1990).




look to the common law of partnershipsin other jurisdictions, especidly where it developed prior to the
Statutory adoption of the Uniform Partnership Act (“UPA”).’

Conndl and the Superior Court relied on Sher v. Johnson, 911 F.2d 1357 (9th Cir. 1990) to
support Connell’ sdismissd for lack of persond jurisdiction. InSher, aCdiforniaresdent brought alegd
malpracticelawsuit ina Cdifornia digtrict court againgt aHoridalaw firmand its partnersin connectionwith
representation by the Florida firmin Florida. Sher solicited the law firm's business in its home date of
Horida. While representing Sher, the firm and two of its partners engaged in telephone communications
with the client, received checks drawn on Cdifornia banks, and one partner traveled to Cdifornia to meet
withSher. Id. at 1360. Plaintiff alsoissued adeed of trust encumbering red etatein Cdifornia, assecurity
for hislegd expenses. [p. 16]

The court firgt concluded that the phone cdls, vistsand paymentsdid not establishjurisdictionover
the partnership, because these contacts were only made to accommodate the dient in connection with
litigationin Forida. 1d. at 1362. These contacts were incident to the firm's representation of Sher in
Florida, and could therefore not be seen as activities intended to promote business in Cdifornia. Id.
However, by obtaining the deed of trust encumbering California property, the law firm was purposefully
avaling itsdf of the protections of Cdifornia to secure its right of payment. Id. at 1363. The deed
contemplated ggnificant future consequences in Caifornia — filing the deed there, and obtaining and

enforcing ajudgment under Cdifornialaw. 1d.

" Cases predicated upon state or any other statutory scheme are of minimal assistance. Under the common law prior to
the adoption of the UPA, partnerships were viewed under the aggregate theory, an assemblage of individuals, each the
agent of the other, rather than under the entity theory where the partnership is viewed as an entity separate from the
partners. See People v. Farsight, 75 Cd. Rptr. 2d 858, 861 (Cal. App. 1998) (noting “recent trend of case law” leaning
toward recognition of partnership as separate legd entity, rather than as aggregete of individuals with each partner
acting as agent for other partners).




Having found jurisdictionover the partnership, the Sher court declined to impute jurisdiction over
the individud partners. The court explained:

Liability and jurisdiction are independent. Liability depends on the reationship between

the plaintiff and the defendantsand betweenthe individud defendants; jurisdiction depends

only upon each defendant’ s relationship with the forum. Regardless of their joint liability,

jurisdiction over each defendant must be established individualy.
Id. at 1365 (internd citations omitted).

[W]hile each partner is generdly an agent of the partnership for the purposes of its

business, he is not ordinarily an agent of his partners. Thus, a partner’ s actions may be

imputed to the partnership for the purpose of establishing minimum contacts, but ordinarily

may not be imputed to the other partners.
Id. at 1366.

Sher isdidinguishable fromthis case because in Sher, the court relied onlaw specific to Cdifornia
and the UPA. That law does not apply in the CNMI. See Miller v. McMann, 89 F. Supp. 564, 568
(D.N.J. 2000) (citing New Y ork, Wisconain, 10th Circuit and digtrict court cases which permit imputed
jurisdictionover one partner due to another partner’ sconduct as hisagent); id. at 569 (distinguishing Sher
v. Johnson as based on Cdifornialaw that partners are not ordinarily agents for each other); Durkin v.
Shea, 957 F. Supp. 1360, 1367 (SD.N.Y. 1997) (explaining, “[A]lthough ligbility and jurisdiction are
independent,” generd principles of agency law can appropriately inform the jurisdictiond inquiry” and
concluding New Y ork court would not adopt Sher rule againgt imputing jurisdiction). [p. 17]

In finding jurisdiction over eachindividud partner for the actions of only afew, the court in Miller
V. McMann disinguished Sher:

The [Sher] ruling, however, rested on Cdifornia law to the effect that a partner is not

ordinarily an agent of the other partners. The ingtant matter can therefore be distinguished

from Sher because under both New Jersey and Maryland law, apartner is an agent of the
other partners.




Miller a 569 (internal citations omitted). The court in Durkin v. Shea disinguished Sher on amilar
grounds, finding that under New Y ork law a partner is an agent of his fdlow partners, as wel as of the
partnership. Durkin at 1366-67; see also CutCo Industries at 366 (recognizing traditiona agency law
principle that partner acts as both principal and agent); I nter continental Leasing, Inc. v. Anderson, 410
F. 2d 303, 305 (10th Cir. 1969) (holding “Through the indrumentdity of the partnership, the individud
partners purposefully availed themselves of the privilege of conducting business activities in Kansas and
invoked the benefits and protections of itslawsto satisfy ther personal economic desires. That is enough
to invoke the long-arm statute and to subject them to persond jurisdiction”).

We are persuaded by the reasoning of the above cases which apply traditiona principles of
partnership and agency law. We dso note that here, Connd| actudly performed work for the Hillblom
Estate, and therefore participated in the conduct giving rise to the ma practice clams. We therefore hold
that, under the facts of this case, the Carlamith partnersin Sai pan acted as agents of their off-idand partner
Conndl. Assuch, jurisdiction over the Carlsmith partnersin Saipan confers jurisdiction over Conndll.

Moreover, wherethe Court is caled upon to formulate acommonlaw rule based on public palicy,
the policy mugt beimplicated inether local law or arecognized need to safeguard the welfare of the generd
public. Castro v. Hotel Nikko Saipan, Inc., 4 N.M.l. 268, 275 (1995). We find such a need here.
Carlamith and its partners solicited business in the CNMI. The firm and its partners, including Conndll,
marketed their abilitiesto severd jurisdictions, claming aclient in one jurisdiction who hired the firm was
essentidly hiring amulti-jurisdictiona range of attorneys. We cannot permit Carlsmith and its partners,
induding Conndl, to avoid trid inthe CNMI simply [p. 18] because some of those partnersrepresenting
the CNMI dient remained outside the boundaries of this jurisdiction while deriving benefits from the

juridiction.




CONCLUSION

For the foregoing reasons, weGRANT the petitionfor writ of mandamus. WethereforeORDER
the Superior Court to vacate its order dismissing Mary Jane Conndl and instead issue an order denying
Conndl’s mation to dismiss, because the Commonwedth courts may properly exercise jurisdiction over
her.

Daed this_21 day of _February 2001.
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