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CASTRO, Acting Chief Justice:

[1] This matter is before us on a Petition for Writ of Mandamus brought by the Office of the
Attorney General and the Divisonof Immigration Services of the Commonwedth of the Northern Mariana
Idands (* Government™) fallowing the Superior Court’ sissuance of an interim order which stated that two
immigrationcases would remain under submiss onpending the outcome of another case currently on appeal
inthis Court. We havejurisdiction to issueextraordinary writs pursuant to our general supervisory powers.
SeeN.M.I. Congt. art. 1V, 8 3; 1 CMC 8§ 3102(b). For the reasons set forth below, we decline to issue
awrit of mandamus againgt the Superior Court.

ISSUE PRESENTED AND STANDARD OF REVIEW
[2] We mug determine whether this Court should issue awrit of mandamus where the Superior

Court issued an interim order retaining Fabricante and Chi’ simmigration cases under advisement pending
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the outcome of another immigration case involving Smilar issues now on gpped to this Court! The
issuance of a writ requires the balancing of the five factors enunciaied in Tenorio v. Superior Court, 1
N.M.l. 1,9 (1989). Seeinfra.

FACTUAL AND PROCEDURAL BACKGROUND

Fabricanteisa citizen of the Republic of the Philippines who entered the Commonwedlth under a
non-resident worker entry permit sometime in1991. Chi isacitizen of the People sRepublic of Chinawho
entered the Commonwed th under a short term business entry permit sometimein 1995. 1t is undisputed
that Fabricante has overstayed the period of her entry permit by at least Sx yearsand Chi has overstayed
by at least three years.

On October 15, 1998, the Government filed a Petitionfor Order to Show Cause and supporting
documents in Fabricante' s case, aleging that her entry permit expired on September 11, 1992. Excerpts
of Record (“E.R.") a 1-7.

OnNovember 11, 1998, the Government filed a Petitionfor Order to Show Causeand supporting
documents in Chi’ scase, dleging that her business entry permit expired on November 23, 1995. E.R. a
10-21.

On December 17, 1998, the Presiding Judge entered an order consolidating Chi’s case with
Fabricante’s. Office of the Attorney General v. Chi, Min Yue, Civ. No. 98-1248 and Office of the
Attorney General v. Alicia Fabricante, Civ. No. 98-1147 (N.M.I. Super. Ct. Dec. 17, 1998)
([Unpublished] Order Consolidating Cases For Briefing and Hearing). The order stated that the cases
were being consolidated “for judicia economy because the issues presented regarding agrant of voluntary
departure to an dien parent with a United States citizen child presents smilar facts and legd issues” 1d.

A hearing was held on January 5, 1999, during which the trid court granted counsd for
Respondents motionto strike certain scandalous and impertinent statements fromthe Government’ sbrief.
The court then stated that it would try to issue a decision within two weeks and took the matter under

advisement. On January 15, 1999, thetrid court entered an order which stated:

1 In Office of the Attorney General v. Sagun, Civ. No. 98-1022 (N.M.l. Super. Ct. Oct. 26, 1998) ([Unpublished] Order) the
trial court entered a judgment granting voluntary departure relief. The Government, represented by the same counsel
asin the present deportation cases, appeal ed the Sagun decision by filing a notice of appea on November 5, 1998.
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The Court issues thisinterim order based on its earlier statement that it would try to issue
itsdecisoninthis matter by today’ sdate. It appears, however, that due to the gpped filed
in Civil Action Case No. 98-1022B, Office of the Attorney General and the Division
of Immigration Services v. Gemma S Sagun, Appea No. 98-041, the consideration
of this matter pending a decision by the Supreme Court would be imprudent. Since the
Petitioners, in that gpped, have chalenged the Court’ s authority and jurisdiction to grant
the relief that is being requested in these cases, the Court must await the outcome of that
apped beforeit can issue aruling.

Now therefore, this matter will remain under submissionuntil the Supreme Court rules on
the above specified apped.

Office of the Attorney General v. Chi, Min Yue, Civ. No. 98-1248 and Office of the Attorney General
v. AliciaFabricante, Civ. No. 98-1147 (N.M.I. Super. Ct. Jan. 15, 1999) ([Unpublished] Order). The
Government timely filed this Petition for Writ of Mandamus.
ANALYSISAND DISCUSSION

[3,4] When a party is aggrieved by an action of the trid court, there are two paths to seeking
appellate review — appeds and extraordinary writs. Under anormal appedl, the appellate court is asked
to evduate the actions of aparticular judge after a find judgment has been entered. The gppellate court
therefore receivesthe case after the trid court hasresolved dl claims presented, after the parties have had
the chance to raise every argument, and after the facts have been fully developed. Calderon v. United
Sates Dist. Court, 163 F.3d 530 (9th Cir. 1998).2

[5,6] A petition for awrit of mandamus, on the other hand, is an origina proceeding and differs
fromthe normd appellateprocessindl of the foregoing respects. 1d. Moreover, therelief requested under
awritisanorder againg thetrid court as an entity, eventhough only one judge’ sruling isbeing chalenged.
Hence, this Court’s exercise of its supervisory jurisdiction to issue a writ is reserved for extraordinary
gtuations. Mundo v. Superior Court, 4 N.M.1. 392, 393 (1996).

There are dangers to an unprincipled use of peremptory writs, as for example, the

possihility that its use would be an impermissble dterndive to the normal appellate

Bg\:/een' tr%éﬂs ?é%o Sgllljgctie%%%r%e to undermine the mutua respect generdly existing
Tenorio, 1 N.M.I. a 8. We mug, therefore, carefully look to the five factors delineated by the Ninth

Circuit Court of Appealsin Bauman v. United States Dist. Court, 557 F.2d 650 (9th Cir. 1977) before

2 Stated differently, cases are tried in the lower court and judges are tried in the appellate court.



111

112

113

granting awrit of mandamus

(1) The party seeking the writ has no other adequate means, such as adirect
apped, to atain therelief dedred.

(2) The petitioner will be damaged or prejudiced in away not correctable on
appedl.

(3) The lower court’s order is clearly erroneous as a matter of law.

(4) The lower court’s order is an oft-repeated error, or manifests a persistent
disregard of applicablerules.

(5) The lower court’ s order raises new and important problems, or issues of
law of firgt impresson.

Tenorio, 1 N.M.I. a 9-10 (citations omitted).

[7] “Ingpplying these guiddinesto a particular casetherewill not dways be a bright-line digtinction;
the guiddines themselves often raise questions of degree; the congiderations are cumulative; and proper
dispositionwill requirea baancing of conflictingindicators.” Mafnasv. Superior Court, 1 N.M.I. 74,78
(1990).

Beforeweexaminetheseguiddines, it isimperative that we address four very serious and important
matters thet have arisen in this case.

1. Improper Remarksin Appelant’sBrief

At the January 5, 1999 hearing before the trid court, counsel for Fabricante and Chi moved to
drike certain language included in the Government’s brief entitled, “Memorandum Re: Children as
Deportation Shields,” which was offengve to both women and persons of Asan descent. The language
objected to included the following:

Respondents(likeso many alien parents) pretend to believethat dropping babieson
CNMI soil somehow immunizes them from our immigration laws.

Supplemental Excerpts of Record (“S.EE.R.”) at 20 (emphasis added).
An alien’s uterusis not a license to violate our immigration laws with impunity.

Id. (emphasis added).
If the shield argument were given any credence, thousands and thousands of alien
women would drop babies here in order to avoid returning home to China, the
Philippines and other less prosperous countries.

SER. a 21 (emphasis added).



114

115

116

117

[L] est the CNMI become an Asian baby factory.
Id. (emphasis added).

The Superior Court granted the motionto strike these statements fromthe bench. See Respondent
Superior Court’'s Answer to Petition for Writ of Mandamus at 11; Appellant’s Petition for Writ of
Mandamus (“Petition”) at 5 n.3. Yet despite the language being stricken below, the Government has
incredibly included the exact same language inthe ingant Petition. See Petition at 8, 11-12. We can think
of no judtification for or rdlevance of the incluson of the stricken language.

Counsd for the Government is hereby warned never to use such offengve language againin a brief,
motionor other court document. ThisCourt will not hesitate to suspend or eventerminate an attorney from
practicing law before the courts of this Commonwedth for engaging in suchunnecessary pleading tactics.
2. Unprofessional Criticism of a Trial Court Judge

Throughout its Petition, the Government repeatedly criticizes the triad court judge by name and
includes statements such asthe judge “ refusestofollowthelaw,” “ refusesto deport overstays,” and “ dlearly
violatedthelaw.” Peition at 1, 16. These statementswerereported intheloca media. We acknowledge
that criticismis common to dl public officids. We further concede that criticism againgt judges and ther
decisons areinevitable. After dl, in every casethere will be at least one disappointed party. However,
itisonething to dlege that ajudge has made an error in judgment but quite another to accuse a judge of
intentionally violating the law which he or she has been sworn to uphold.

[8] The importance of maintainingand protecting the integrity of the judiciary isreflected by the rule
that prohibitslawyersfrommeaking“astatement that the lawyer knowsto be fase or withrecklessdisregard
as to its truth or falsty concerning the qudifications or integrity of ajudge. . ..” MODEL RULES OF
ProFEssIONAL ConDucT Rule 8.2(a) (1998). This rule helpsto ensure that such fdse statements by a
lawyer will not unfairly undermine public trust and confidence in the adminigration of justice. 1d. Rule 8.2
cmt. [1]. Thisrule becomeseven moreimportant in our idand community because acriticiam of onejudge
isautomaticaly reflected on dl the other judges of this Commonwedlth. Because judges are restrained by
tradition and the judicid canons from responding to criticisms leveled againgt them or their decisions,

sustained and inaccurate criticism would not only erode public trust and confidence in the judges but dso
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in the Commonwedth Judiciary itsdlf.
3. Judicial Integrity

Although we disapprove of the Government’ sreckless criticismof thetrid court judge, we cannot
hep but note that the judge’ s response to such criticiam in this matter fdl short of the normal judicial
restraint expected of ajudge.

[9] In explaining to this Court how counsd for the Government has been actively providing
scandalous materid to the media, the trid judge reveded his own dedlings with the media On January 20,
1999, reporters from the local newspapers and television stationvisted the tria judge in his chambers for
comment on agory. See Declaration of Timothy H. Bellas, Exhibit A to Respondent Superior Court’s
Answer to Petition for Writ of Mandamus. Upon learning that the story was about the deportation cases
in this matter, the trid judge correctly informed the reporters that he could not comment about a pending
case. |d. However, thetria judge then proceeded to accept areporter’ s offer to fax to him acopy of the
Government’ s Petition for Writ of Mandamus whichwas not yet filedwiththis Court. 1d. Thetriad judge's
moative for obtaining this information is unclear fromthe record before us. If thejudge intended to seek the
discipline of counsd, the proper method would have been to file a complaint with the Disciplinary
Committeeof the N.M.I. Bar Association. See Com. Disc. R. 4. Once acomplaint isfiled, itisup tothe
Disciplinary Committee to investigete and gather evidencethat may be relevant. By inquiring into how the
Petition was provided to the media in this case, the trid judge himsdf acted as an investigator and
contributed fud to the fire of which he now complains.

[10] Asjudgesin this Commonwesdlth, we must observe “high standards of conduct so that the
integrity and independence of the judiciary may be preserved.” Canon 1, Com. C. Judic. Cond. Wemust
aso have high tolerance of criticism, even when unfairly received.®
4. Relief requested vs. the Applicable law

[11] Initspetition, the Government appearsto be asking this Court to ether order the deportations
of Respondents Fabricante and Chi or direct the Superior Court to order their deportations. Neither

8 The tria judge should seriously consider whether a personal bias or “the appearance of impartiality” will prevent him
from sitting on cases involving the same counsel for the Government, and in particular on those immigration cases
currently pending before him.
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request for relief is appropriate under this Court’s supervisory jurisdiction. The remedy of mandamus is
adrastic one, and should only be granted to confine aninferior court to alawful exercise of its prescribed
jurisdiction or to compd it to exercise its authority when it isits duty to do so. Tenorio, 1 N.M.I. a 9.
Under no circumstances can this Court, however, order alower court to decide a case in a certain way
before the lower court has entered afind decision.
The Writ of Mandamus

[12] Let us now examine the five factors delineated by the Ninth Circuit Court of Appedlsin

Bauman v. United Sates Dist. Court, 557 F.2d 650 (9th Cir. 1977), to wit:

(1) The party seeking the writ has no other adequate means, such as adirect
apped, to atain therelief dedred.

(2) The petitioner will be damaged or prejudiced in away not correctable on
3ppedl.

(3) The lower court’s order is clearly erroneous as a matter of law.

(4) The lower court’s order is an oft-repeated error, or manifests a persistent
disregard of applicable rules.

(5) The lower court’s order raises new and important problems, or issues of
law of firg impresson.

Tenorio, 1 N.M.I. a 9-10 (citations omitted).
A. No adequate meansto attain therelief desired and preudice not correctable on appeal.

Greater waght is placed on these firg two factors in determining whether a writ of mandamus
should issue. Mafnas, LN.M.Il. a 79. Moreover, the firg two factorsare smilar and may be considered
together. Calderon, 163 F.3d at 534.

[13] When it issaid that alitigant has no other adequate means for relief, or that he or she will be
prejudiced in away not correctable on gpped, it does not mean that the litigant has been made to suffer
unnecessary cost and delay by atrid court’s erroneousruling. 1d. at 534-35 (citing Mortgages, Inc. v.
United States Dist. Court, 934 F.2d 209, 211 (9th Cir. 1991); Inre Sugar Antitrust Litig., 559 F.2d

4 The Government has confused the issues by misrepresenting to this Court that a decision on the merits of

the deportation cases was entered by the trial court. Had counsel seriously analyzed the five factors governing issuance
of writs from Tenorio v. Superior Court, 1 N.M.I. 1, 9-10 (1989), rather than arguing the merits of the cases, we do not
think this Petition would be before this Court today.
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481, 484 & n.1 (9th Cir. 1977)).

That happens every sngle time alitigant loses a summary judgment motionthat he or she
should have won, every time a digtrict court mistakenly thinks federal jurisdiction exists
when it does not, and every time a meritorious motion for judgment as a metter of law is
denied. Undoubtedly, the cost and delay occasioned by such erroneous rulings, in the
aggregete, are 3uite ggnificant and can be quite burdensome to the individud litigant. If
such harm could support mandamus, however, then mandamus would no longer be an
extraordinary remedy and we will have effectively abandoned our tradition against

piecemed appedls.

Id. at 535. Rather, the petitioner must demonstrate some burden imposed by a clearly erroneous order
of thetrid court, other than mere cost and delay. Id.

[14] The Government contends that there is no other adequate means, suchasa direct appedl, to
obtain review of an “indefinite day,” and that the indant petition for a writ is the only means available of
obtaining the relief requested, i.e., the immediate deportationof Fabricanteand Chi. Evenif thetrid court's
interim Order retaining Fabricante and Chi’s cases under advisement had the effect of a stay, we do not
agree with the Government’ s characterization of the stay asindefinite. Decisions of the Superior Court,
aswdl as the Supreme Court, musgt be rendered within one year from the time the case is taken under
submission. 1 CMC § 3404.5 Thus, by law thetria court may only retain a case under advisement up to
amaximum period of one year. No showing has been made by the Government that the trial court will not
issue afind decisionwithinthe one year period prescribed by statute.® Oncethetrid court renders afind

5 We note that the one year rule was enacted prior to the passage of House Legislative Initiative 10-3 (ratified by the
voters on November 1, 1997 and certified by the Board of Elections on December 13, 1997) which amended Article IV of
the Commonweadth Constitution to recognize that the judiciad branch of the government is co-equal with and
independent of the executive and legislative branches. The U.S. Constitution has aways recognized the judiciary as a
co-equal branch of government, and the modern trend in the United States is that the monitoring of cases under
advisement is left to the internal operations of the courts.

& The Government contends that the general one year period provided in 1 CMC § 3404 is superseded by the deportation
statute, which mandates immediate deportation. We do not agree with the Government’s interpretation. The deportation
statute states: “[i]f the tria court makes a determination of deportability, an order of deportation shall be entered and
the respondent shdl forthwith be deported.” 3 CMC § 4341(f) (emphasis added). Section 4341(f) specifies a time frame
for deportation only after the tria court makes a finding of deportability. The statute, however, does not specify any
time period in which the trial court must make that determination of deportability.

In contrast, a good example of a statute which does contain specific time limitations is 6 CMC § 5321 et seq.,
governing the procedures for the protection of abused or neglected children. For instance, if a child is taken into
protective custody, the statute sets forth the following court procedures:

[t]he child shall be released within 48 hours unless during that period the Attorney General files a

petition in the Commonwealth Trial Court to have the child declared a ward of the court. The hearing
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decison, the Government isfreeto chalenge suchdecisionthrough the normal appellate process. Clearly,
the Government has the adequate remedy of an appeal if the writ isnot granted. Smilarly, the Government
has not demonstrated prejudice or injury that cannot be corrected on apped. The aleged damageto the
integrity of Commonwed thimmigrationl awsand the credibility of the Commonweslth’ senforcement efforts
is not the type of non-correctable injury warranting issuance of awrit.

B. Clear error asa matter of law

[15] Thethird Tenorio factor isthat the petitioner must show that the lower court order is clearly
erroneous as a metter of law. If arationa and substantia lega argument can be made to support the
questioned ruling, the case is not gppropriate for mandamus rdief, eventhough areviewing court may find
reversble error onnorma appeal. Sablanv. Superior Court,2N.M.I. 166, 168 (1991) (citing Tenorio,
1N.M.I. a 5).

[16] The ruling in question here is the trid court’s Order retaining two deportation cases under
submission pending the outcome of the Sagun apped.” Although we do not condone the tria court’s
postponement of its decison, the trid court may take up to one year to issue its opinion, as explained
above. Thisisnot to say that the trid court should wait until the eleventh hour to decide acase. The
purpose behind the one year ruleisto alow sufficient time for research and writing, for example, if the case
involves complex issues or if the court’s docket is overburdened. The one year period was not intended

to dlow judges to ddlay issLing decisions arbitrarily.®

shall be conducted before the close of the following judicial day and in no event more than 48 hours

after the petition isfiled.
6 CMC § 5323(a) (emphasis added). See also 6 CMC § 5324(a) (“Within 30 days of a temporary wardship finding, the
court shall determine whether the wardship should be continued.”).

" The Government misstates the questioned ruling by alleging that the trial court’s refusal to deport Fabricante and Chi
is clear error. This presumes that the trial court has decided the merits of their cases. As aready mentioned, the only
ruling made by the trial court is the order stating that the cases would remain under advisement. The merits of the
deportation cases are not properly before this Court on this petition for awrit of mandamus.

8 Immigration cases, in general, are not especially complex that they would require months or weeks for a tria judge to
issue a written decision. The same trial judge had rendered his prompt decision in the Sagun case now pending before
this Court. There is no legal reason why this same trial judge should delay making a final ruling in the Chi and Fabricante
cases so that the parties could decide their next litigation forum. It is for these reasons that the trial judge is now urged
to issue a prompt decision in these matters taken under advisement. The entire public has a vested interest in seeing
that immigration cases are disposed of in atimely manner without resorting to the one year written opinion rule or waiting
for what the Supreme court might do in the pending Sagun appeal.
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[17] In the present matter, we find no direct or circumdantid evidence that the tria court
purposefully delayed its decision to frudtrate the Government. We note, however, the danger that due to
the close proximity in time between the filing of the appeal in Sagun, supra and the issuance of the
chdlenged Order, the trid court’ sactionmay givethe appearanceof retaliation against Government counsel
for gppedling the Sagun decison. Thewiser course, therefore, may have been for the tria court to enter
adecison, notwithstanding the pending apped on the same issue. Despite our disagreement with thetrial
court on this point, however, we do not find that the tria court interim order in question was clearly
erroneous. To the contrary, 1 CMC 8 3404 explicitly grantsthe court up to one year to issue its decison.
The Government’ s attempt to chalenge the trid court’ sOrder by way of thiswrit is therefore premature.
C. Oft-repeated error or persistent disregard of applicablerules

[18] The fourth factor that may support issuance of awrit of mandamusisif the trid court order
isanoft-repeated error or manifestsapers stent disregard of gpplicablerules. 1n an attempt to demonstrate
the presence of this factor, the Government cites twenty five cases as evidence that the trid court’s ruling
is part of a recurring, widespread pattern of abusive and arbitrary immigration decisons. Appdlant’'s
Opening Brief at 16-18. Yet, except for Office of the Attorney General v. Sagun, supra, none of the
cases cited by the Government are before this Court, on regular gppedl or otherwise. At ora argument,
counse for the Government stated that many of the cited cases are not find gppedlable orders and that
limited resources prevent the Government from appealing or seeking a writ in as many cases asit would
like.

While this Court is not unsympathetic to the Government’ spredicament, it does not change the fact
that the Government’ scited cases are not properly beforethis Court. Thus, we cannot determine whether
any of the cases are pertinent to the issue of whether the tria court’ sorder inthe indant deportation cases
was erroneous. As such, we will not rely upon the Government’s examples as evidence of persstent
disregard of applicable law.

[19] In addition, we note that the trid judge in this case has not received any prior warnings that
the type of order objected to hereis erroneous. The absence of any such prior warningsis an indication

that no showing of persistent disregard of gpplicable ruleshas been made. See Bauman, 557 F.2d at 661.
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To our knowledge, this Court has not previoudy held that an order of the type chdlenged here is
erroneous. Seeid. (where neither the Ninth Circuit Court of Appeds nor United States Supreme Court
had previoudy hdd that type of order being reviewed is erroneous, “persistent disregard” concept was
amply not applicable to case at bar). Accordingly, wefind that the Government has not demonstrated an
oft-repeated error or persistent disregard of the law.

D. Issueof First Impression or New Question of Law

The fifth factor is the opposite Sde of the same coin asthe fourthfactor. Calderon, 163 F.3d at
536 (citing Admiral Ins. Co. v. United Sates Dist. Court, 881 F.2d 1486, 1491 (9th Cir. 1989)).
Thus, the fourth and fifth factors are rarely ever present at the sametime. 1d. at 534.

[20] At firgt glance, the Superior Court’s Interim Order seems to suggest or raisean issue of firg
impression or new question of law in the sense that the question of whether the trial court may grant
voluntary departure after deportation proceedings have commenced is not settled in the Commonwedth.
Indeed, the practice over the years has been that the trid court has permitted voluntary departure relief
pursuant to ipulations by the Office of the Attorney Generd. See, e.g., Office of the Attorney General
v. Tobias, Civ. No. 97-1144 (N.M.I. Super. Ct. Dec. 1997) ([Unpublished] Stipulated Motion for
Stay/Dismissd and Rdief from Order of Deportation/Order); Office of the Attorney General v.
Cabusao, Civ. No. 96-0366 (N.M.I. Super. Ct. June 17, 1997) ([Unpublished] Stipulation Re Motion
for Stay/Dismissal and Rdief from Order of Deportation/Order); Office of the Attorney General v.
Mendoza, Civ. No. 96-0659 (N.M.I. Super. Ct. Sept. 13, 1996) ([Unpublished] Stipulated Motion to
Dismiss with Prgjudice Pursuant to 3 CMC Section 4343 — Voluntary Departure and Order).

[21] In any event, we note that the Order in question here did not grant voluntary departure. At
most, the Order may indicate an intention by the trid judge to grant voluntary departureif the Supreme
Court decides that such authority exigts. If the trial court actually enters an order granting voluntary
departure, review would then be appropriate. See Bauman, 557 F.2d at 661 (where class certification
order objected to only reveded trid judge’ s intention to permit class membersto opt out of class, review
would be more appropriate of order actudly excluding opting-out membersif such order is ever made).

The risk of unnecessarily and prematurdly reviewing an issue of first impresson is avoided by proceeding



inthisway. 1d. (citation omitted).
135 Thus, even assuming that the trid court Order at issue here raises anew question of law or issue
of first impression, review would be premature at this point.
CONCLUSION
136 For the foregoing reasons, we find that the Government falled to demondirate that it is entitled to
the extraordinary relief of mandamus as enunciated in Tenorio v. Superior Court, supra. The petition for
aWrit of Mandamus against the Commonwedlth Superior Court is, therefore, DENIED.




