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BACKGROUND 

 his m a t t e r  i n v o l v e s  a  d i s p u t e  among c e r t a i n  members 

and members- elect  of  t h e  Seven th  Commonwealth S e n a t e .  I n  o r d e r  

t o  r e s o l v e  t h e  d i s p u t e ,  t h e  p l a i n t i f f  f i l e d  f o r  d e c l a r a t o r y  and 

i n j u n c t i v e  r e l i e f .  

The d e f e n d a n t s  do n o t  oppose  t h e  form of a c t i o n  b u t  

embrace i t  i n  t h e i r  r e s p o n s e  and answer i n  which t h e y  a s k ,  i n  

e f f e c t ,  f o r  t h e i r  own d e c l a r a t o r y  r e l i e f .  

I n  a n a l y z i n g  t h e  c o m p l a i n t ,  i t  e s s e n t i a l l y  a s k s  f o r  

d e c l a r a t o r y  r e l l e f .  Any l n j u n c t l v e  r e l i e f  i s  d i r e c t e d  a t  t h e  

FOR PUBLICATION 



I / f i n a n c e  o f f i c e r ,  Eloy I n o s , s o  t h a t  he w i l l  n o t  d i s b u r s e  f u n d s  

I! c u r r e n t  c o n c e r n .  

/I I n  an a c t i o n ,  such a s  t h i s  o n e ,  d e c l a r a t o r y  r e l l e f  i s  

I/ a v a i l a b l e  t o  o b t a i n  r a p i d  r e l i e f .  Rule 5 7 ,  Com.R.Civ.Pro. ,  which 
I 

p a r r o t s  t h e  f e d e r a l  r u l e  on d e c l a r a t o r y  r e l i e f ,  s t a t e s  t h a t :  

1 "The c o u r t  may o r d e r  a  speedy h e a r i n g  o f  an a c t i o n  f o r  a  
I 

d e c l a r a t o r y  judgmenl a n d  may advance  l t  on t h e  c a l e n d a r . "  P h i s  
I / 
1 i s  what was done by t h e  i s s u a n c e  of t h e  Order  t o  Show Cause on 
I I 
I J a n u a r y  1 0 ,  1 9 9 0 .  The d e f e n d a n t s  responded w i t h  p o i n t s  and // 

a u t h o r i t i e s  and an a n s w e r . l /  

A d e c l a r a t o r y  r e l i e f  a c t i o n  i s  n o t  a n  a c t i o n  f o r  

li e q u i t a b l e  r e l i e f ,  b u t  r a t h e r  a  s t a t u t o r y / r u l e  remedy p r o c e d u r e ,  

I Hargrove v .  American Cent .  I n s .  Co. ,  125 F.2d 225 ( C A 1 0 ,  1 9 4 2 ) .  I / 
I / Under Rule 5 7 ,  t h e  t r i a l  c o u r t  has  b road  d i s c r e t i o n  i n  

1 f a s h i o n i n g  d e c l a r a t o r y  r e l i e f  where i t  i s  a p p r o p r i a t e .  i I 
Marchwlnskl v .  O l i v e r  Tyrone C o r p . ,  4 6 1  F . S .  1 6 0  (WD PA,  1 9 7 8 ) .  

I The a v a i l a b i l i t y  of d e c l a r a t o r y  r e l i e f  depends  on 

! w h e t h e r  
t h e r e  i s  a  l i v e  d i s p u t e  between t h e  p a r t i e s .  Powell  v .  

I McCormack, 395 U.S. 486, 8 9  S . C t .  1 9 4 4  1 1 9 6 9 ) .  That  t e s t  i s  
I 

more than  a d e q u a t e l y  met h e r e .  The p l e a d i n g s  of  t h e  p a r t i e s  and 

I I 
1/ - 
Although p l a i n t i f f ' s  c o m p l a i n t  i s  p r i m a r i l y  f o r  

d e c l a r a t o r y  r e l i e f  and t h e  r e q u e s t  a t  o r a l  argument was t o  
d e c l a r e  t h e  p l a i n t i f f  t h e  P r e s i d e n t  of t h e  S e n a t e ,  p l a i n t i f f ' s  
c o u n s e l  i n t e r m i t t e n t l y  a s s e r t s  t h i s  i s  a  temporary  r e s t r a i n i n g  
o r d e r  h e a r i n g  p u r s u a n t  t o  Rule 6 5 .  T h i s  I s  no t  s o .  The 
p l a l n t , f f  o r i g L n a l l y  r e q u e s t e d  a  temporary  r e s t r a i n i n g  o r d e r  o n  
J a n u a r y  1 0 t h  b u t  t h e  c o u r t  r e f u s e d  t o  i s s u e  i t  and amended t h e  
proposed o r d e r  t o  an o r d e r  t o  show c a u s e .  



r e s p o n s e  t o  t h e  mot ion  b y  t h e  d e f e n d a n t s  p r e s e n t  a  c l e a r  c u t  and 

1 d e l L n i t i v e  d i s p u t e  r i p e  f o r  d e c l a i a ~ u l ,  , ~ d g m e n i  r e l ; ~ F .  Tlot 

i 

l I  ill t i  c ~ ~ - y l ; p ; i ~ - ; n n  of Rule 5 7  s e r v e  a  u s e f u l  p u r p o s e  I n  

ll c l a r i f y i n g  and s e t t l i n g  t h e  l e g a l  I s s u e s ,  i t  w i l l  t e r m i n a t e  t h e  

1 d i s p u t e  and a f f o r d  r e l i e f  from u n c e r t a i n t y ,  i n s e c u r i t y ,  and 

c o n t r o v e r s y  g i v i n g  r i s e  t o  t h e  p r o c e e d i n g .  Maryland C a s u a l t y  

Co. v .  Rosen,  445 F.2d 1 0 1 2  ( C A 2 ,  1 9 7 1 ) .  

While d e c l a r a t o r y  judgment r e l i e f  i s  made a v a i l a b l e  t o  

litigants, i t  d o e s  n o t  mean j u r i s d i c t i o n  i s  c r e a t e d  a u t o m a t i c a l l y  

i n  t h e  c o u r t .  Barr  v .  Uni ted  S t a t e s ,  478 F.2d 1 1 5 2  (CA10, 1 9 7 3 ) ,  

c e r t .  ? e n .  4 1 4  U . S .  910. T h e r e f o r e ,  i f  i t  i s  d e t e r m i n e d  t h e  

c o u r t  h a s  j u r i s d i c t i o n ,  t h e  c o u r t  may t e r m i n a t e  t h e  d i s p u t e  and 

a f f o r d  r e l i e f  from t h e  u n c e r t a i n t y  and c o n t r o v e r s y  now e x i s t i n g  

between t h e  p a r t i e s .  

Of major  conce rn  t o  a l l  p a r t i e s  i s  t h e  need t o  r e s o l v e  

t h e  d i s p u t e  a s  soon a s  p o s s i b l e .  C o n s i s t e n t  w i t h  t h a t  need and 

i n  an e f f o r t  t o  a v o i d  an o b f u s c a t i o n  of t h e  i s s u e s ,  a  d e c u r a t e  

o u t l i n e  of t h e  p l a i n t i f f ' s  c o m p l a i n t  w i l l  be  s e t  f o r t h .  

THE DISPUTE 

I n  t h e  o r g a n i z a t i o n  of t h e  S e n a t e  on J a n u a r y  8 ,  1990,  a  

d l s p u t e  a r o s e  a s  t o  who would b e  t h e  p r e s i d i n g  o f f i c e r .  A s  a  

r e s u l t ,  two s e n a t o r s ,  G u e r r e r o  and I n o s ,  i n  two d i f f e r e n t  

mee t ing  p l a c e s  " o r g a n i z e d "  t h e  s e n a t e  .L/ 
I n  t h e  s e s s i o n  p r e s i d e d  o v e r  by S e n a t o r  G u e r r e r o ,  two 

s i g n i f i c a n t  e v e n t s  o c c u r r e d .  The c r e d e n t i a l s  commit tee  r e f u s e d  

2/ - 
For t h e  p u r p o s e s  of simplicity, r e f e r e n c e  w i l l  be made 

t o  t h e  " G u e r r e r o  s e s s i o n "  and t h e  " I n o s  s e s s i o n " .  Both o c c u r r e d  
a t  a b o u t  t h e  same t;me. 



t o  s e a t  members- elect  I n o s ,  M a r a t i t a ,  R o r j a  and San N i c o l a s  and 

t h e n  w i t h  t h r e e  s e r l a t o r  s  vot ' ~ q ,  e l e c t e d  S e n a t o r  ~ s f n a s ,  t h e  

p l a L n t i f f  h e r e l n ,  a s  P r e s i d e n t  of t h e  S e n a t e .  

I n  t h e  I n o s  s e s s i o n ,  p r e s i d e d  o v e r  b y  member- elect  I n o s ,  

t h e  c r e d e n t i a l s  commit tee  approved t h e  c r e d e n t i a l s  o f  a l l  

members- elec t  and t h e n ,  w i t h  s i x  s e n a t o r s  v o t i n g ,  e l e c t e d  

S e n a t o r  I n o s  a s  P r e s i d e n t  of t h e  S e n a t e .  

The t h r u s t  of t h e  p l a i n t i f f ' s  complainL i s  t o  have t h e  

c o u r t  d e c l a r e  t h e  s e s s i o n  p r e s i d e d  o v e r  by S e n a t o r  G u e r r e r o  a s  

t h e  l a w f u l  o n e  and t h e r e f o r e  t o  r e a f f i r m  t h e  s e l e c t i o n  of  t h e  

p l a i n t i f f  a s  t h e  P r e s i d e n t  of t h e  S e n a t e  and t o ,  i n  e f f e c t ,  l i m i t  

t h e  members of t h e  S e n a t e  t o  t h e  p l a i n t i f f ,  G u e r r e r o ,  Manglona 

and Torres..?/ I t  i s  f u r t h e r  asked  o f  t h e  c o u r t  t o  d e c l a r e  any 

a c t i o n s  and s e l e c t i o n s  o f  o f f i c e r s  i n  t h e  I n o s  s e s s i o n  t o  be n u l l  

and v o i d .  P a r a l l e l i n g  t h i s  r e q u e s t e d  r e l i e f  i s  t h e  p l e a  of t h e  

p l a i n t i f f  t o  e n j o i n  anyone o t h e r  t h a n  t h e  G u e r r e r o  s e s s i o n  

o f f i c e r s  from a c t i n g  i n  any o f f i c i a l  c a p a c i t y  and t h a t  d e f e n d a n t ,  

Eloy I n o s ,  a s  f i n a n c e  d i r e c t o r  of  t h e  government ,  be  e n j o i n e d  

from d i s b u r s i n g  any f u n d s  t o  t h e  I n o s  s e s s i o n  g r o u p . 4 /  

3/  - 
S e n a t o r  Manglona i s  a  h o l d o v e r  s e n a t o r  b u t  who 

p a r t i c i p a t e d  I n  t h e  l n o s  s e s s i o n .  S e n a t o r  T o r r e s  i s  a  member- 
e l e c t  whose c r e d e n t i a l s  were approved and a t t e n d e d  t h e  G u e r r e r o  
s e s s i o n .  One o t h e r  S e n a t o r ,  J e s u s  S a b l a n ,  was approved  by t h e  
c r e d e n t i a l s  commit tee  of t h e  G u e r r e r o  s e s s i o n  b u t  s i n c e  he 
a t t e n d e d  t h e  I n o s  s e s s i o n  he d i d  n o t  t a k e  h i s  o a t h  i n  t h e  
G u e r r e r o  s e s s i o n .  The p l a i n t i f f  a s s e r t s  t h a t  u n t i l  he d o e s  
t h i s ,  he  i s  n o t  p r o p e r l y  s e a t e d .  

4,' - 
The E x e c u t i v e  Branch,  t h r o u g h  t h e  A t t o r n e y  G e n e r a l ' s  

Of fLce ,  h a s  s t a t e d  t h a t  no f u n d s  w i l l  b e  d i s b u r s e d  t o  t h e  S e n a t e  
u n t i l  t h i s  m a t t e r  i s  r e s o l v e d  and a s t i p u l a t e d  o r d e r  h a s  been 
f i l e d  i n  t h i s  r e s p e c t .  

I 



I t  Ls c l e a r  from t h e  o u t s e t  t h e  d i s p u t e  c o n c e r n s  t h e  

vtr, b a s L c  f u n ~ t I o - ~ ~ r : g  a l i i  ~ i a b i  l i t ,  J €  L , .L  Stiiclte.  P , l t 1 1  thc 

u n c e r t a i n t y  a s  t o  which f a c t i o n  i s  t h e  o f f ; c , a l  body t o  d e a l  

w i t h ,  t h e  o t h e r  house of t h e  L e g i s l a t u r e ,  t h e  House of 

R e p r e s e n t a t i v e s ,  a s  w e l l  a s  t h e  E x e c u t i v e  Branch a r e  unab le  t o  

conduct  b u s i n e s s  w i t h  t h e  S e n a t e .  T h i s  r e s u l t s  I n  a l e g l s l a t l v e  

impasse and c u r t a i l m e n t  of t h e  normal l e g i s l a t i v e  p r o c e s s .  T h u s ,  

t h e r e  Ls an urgency t o  t h e  m a t t e r  and a need t o  have t h e  m a t t e r  

r e s o l v e d  a s  q u i c k l y  a s  p o s s i b l e .  The i s s u e s  p r e s e n t e d  a r e  

indeed  i n t r i g u i n g  and a r e  ones  which a r e  r a r e l y  ( f o r t u n a t e l y )  

p r e s e n t e d  t o  a  c o u r t .  However, "No m a t t e r  how t a n t a l i z i n g  a  

problem may b e ,  a . . .  c o u r t  canno t  s c r a t c h  i n t e l l e c t u a l  i t c h e s  

u n l e s s  I t  h a s  j u r i s d i c t i o n  t o  r e a c h  them."  D i r e c t o r ,  OWCP v 

Bath I r o n  Works Corp . ,  853 F . 2 d  11, 13  (1s t  C i r .  1 9 8 8 ) .  

I t  I s  t o  t h e  q u e s t i o n  of whether  t h i s  c o u r t  s h o u l d  

p roceed  t o  e n t e r t a i n  t h e  m a t t e r  t h a t  t h e  c o u r t  now t u r n s . ? /  

D O E S  THE COURT HAVE J U R I S D I C T I O N  
IN T H I S  MATTER AND, I F  SO, S H O U L D  IT E X E R C I S E  I T ?  

T h i s  l i t i g a t i o n  o f f e r s  food f o r  though t  i n  s e v e r a l  

s e n s e s  o f  t h e  p h r a s e ,  "S tand ing  of t h e  p l a I n t I f f , "  " p o l i t i c a l  

q u e s t i o n "  and " s e p a r a t i o n  of powers" a r e  j u d l c i a l  and l e g a l  

buzzwords which raLse  significant c o n c e r n s .  The knee- je rk  

r e a c t i o n  of any c o u r t  i s  t o  avb ld  even t h e  appearance  o f  

5 /  - 
N e i t h e r  p a r t y  has  r a i s e d  t h e  i s s u e  of t h e  p r o p r i e t y  of 

t h e  c o u r t  h e a r i n g  t h i s  m a t t e r .  However, i t  ;s beyond c a v i l ,  t h a t  
j u r ; s d l c t i o n  i s  s o  b a s i c ,  t h e  c o u r t  m u s t  raise ; t  sua s p o n t e .  - 
T h L s  i s  p a r t i c u l a r l y  t r u e  where,  a s  h e r e ,  t h e  d o c t r i n e  of t h e  
s e p a r a t i o n  of  powers comes i n t o  p l a y .  



I 

meddling I n  t h e  i n L e r n a l  a f f a i r s  of a  c o- e q u a l  b ranch  of t h e  
I 

g ~ v ~ r n m ~ n t .  T ~ ; c  ; C  p a r t i ~ u l a ! - l 1 ~  t r u e  1:) s u i t ?  h r ~ i ~ q h t  

/ j 
I /  members of a  l e g i s l a t i v e  body. 

1 One c l a s s  o f  su i t s  a r e  t h o s e  b rough t  by a  member o r  
I 

I members o f  a  l e g i s l a t i v e  body which c h a l l e n g e s  an a c t i o n  of t h e  
I 

1 '  e x e c u t i v e  b ranch  a s  i n j u r i o u s  t o  some i n t e r e s t  he o r  s h e  c l a i m s  

ii 
I ' t o  have a s  a  l e g l s l a t o r . 6 /  

1 1  The o t h e r  t y p e  of s u i t  i s  t h e  one  p r e s e n t e d  i n  t h i s  i 1 
I a c t i o n  which i n v o l v e s  a  d i s p u t e  among t h e  members of a  

I l e g i s l a t i v e  body and t h e  p r o p e r  p r o c e d u r e s  t o  be f o l l o w e d  i n  i 
1 t h e  o r g a n i z a t i o n  of t h e  S e n a t e  which r e s u l t s  i n  i t s  s u b s e q u e n t  

1 
I; A .  S t a n d i n g .  

1 I n  o r d e r  t o  p r o v i d e  t h e  c o u r t  a s  a  forum f o r  t h e  

I p l a i n t i f f ,  he m u s t  i n i t i a l l y  show t h a t  he h a s  s t a n d i n g  which 

means he m u s t  a l l e g e  an i n j u r y  t h a t  i s  - j u d i c i a l l y  c o g n i z a b l e .  

Vander J a q t  v .  O ' ~ e l l 1 ,  6 9 9  F .2d  1 1 6 6  ( D . C .  C i r .  1 9 8 3 ) .  The 
I 

m a t e r i a l  a l l e g a t i o n s  of t h e  c o m p l a i n t  m u s t  be  c o n s t r u e d  i n  1; 
f a v o r  of  t h e  compla in ing  p a r t y .  Warth v .  S e l d i n ,  4 2 2  U.S. 490, 

501,  9 5  S . C t .  2 1 9 7 ,  2206 ( 1 9 7 5 ) .  

I 
j l  S e n a t o r  Mafnas h a s  a l l e g e d  t h e  e v e n t s  l e a d i n g  up t o  and 

; end ing  I n  t h e  f o r m a t i o n  of  two f a c t i o n s  i n  t h e  S e n a t e  w i t h  two 
I - 
I 
I s e t s  of  o f f i c e r s  of t h e  S e n a t e ,  C l e r k s ,  and S e r g e a n t s  a t  Arms. 
1 
I 

i The c o m p o s i t i o n  and o r g a n i z a t i o n  of  t h e  S e n a t e  i s  p l a c e d  i n  

I - 
S e e ,  McGowan, Conqressman i n  C o u r t :  The I l e w  

1 '  P l a i n t i f f s ,  15  G A  L.Rev. 2 4 1  ( 1 9 8 1 ) .  
I 



d o u b t  a n d  t h i s  r e s u l t s  I n  i n j u r y  n o t  o n l y  t o  Mafnas  a s  a n  

i n d i v i d u a l  b u t  t o  t h e  v e r y  body which h e  p u r p o r t q  t o  h e a d .  I t  i s  

a p p a r e n t  f r o m  t h e  a l l e g a t i o n s  o f  t h e  c o m p l a i n t  t h a t  w i t h  t h e  

S e n a t e  o r g a n i z a t i o n  a n d  c o m p o s i t i o n  l n  d i s a r r a y ,  t h e  o t h e r  

b r a n c h e s  o f  t h e  g o v e r n m e n t  c a n n o t  l n t e r a c t  n o r  r e l a t e  t o  t h e  

S e n a t e .  T h i s  Ls t a n t a m o u n t  t o  a  n u l l i f i c a t i o n  o f  S e n a t o r  M a f n a s '  

v o t e  I n  t h e  S e n a t e  a n d  t h i s  h a s  b e e n  h e l d  t o  b e  s u f f i c i e n t  i n j u r y  

t o  s u p p o r t  s t a n d i n g .  R i e g l e  v .  F e d e r a l  A 0 ~ n  - Marke t  C o m m i t t e e p  

6 5 6  F . 2 d  8 7 3  (D.C. C i r .  1 9 8 1 ) .  Even i f  i t  c a n  b e  s a i d  t h a t  

S e n a t o r  M a f n a s  s t i l l  h a s  t h e  r i g h t  t o  v o t e  t h e r e  a r e  a l l e g a t i o n s  

t h a t  w i t h  t h e  I n o s  f a c t i o n  p u r p o r t i n g  t o  b e  i n  p o w e r ,  M a f n a s '  

i n f l u e n c e  h a s  b e e n  d i m i n i s h e d .  T h i s  s i t u a t i o n  t o o  h a s  b e e n  

s u f f i c i e n t  t o  g i v e  s t a n d i n g .  V a n d e r  J a q t ,  s u p r a ,  a t  1 1 6 8 .  

A d d i t i o n a l l y ,  u n t i l  t h e  m a t t e r  i s  r e s o l v e d  no f u n d s  w i l l  be 

d i s b u r s e d  f o r  e x p e n s e s ,  s a l a r i e s ,  o r  t h e  l i k e  f o r  a n y  members o f  

t h e  S e n a t e  i n c l u d i n g  t h e  p l a i n t i f f .  

I n  s h o r t ,  Mafnas  may i n v o k e  t h i s  c o u r t ' s  a u t h o r i t y  

b e c a u s e  h e  h a s  shown a c t u a l  o r  t h r e a t e n e d  i n j u r y  a s  a  r e s u l t  of 

t h e  p u t a t i v e l y  i l l e g a l  c o n d u c t  o f  t h e  d e f e n d a n t s .  V a l l e y  F o r g e  

C h r i s t i a n  C o l l e q e  v .  A m e r i c a n s  U n i t e d  f o r  S e p a r a t i o n  o f  C h u r c h  & 

S t a t e ,  454 U.S. 4 6 4 ,  102  S . C t .  752 ( 1 9 8 2 ) ;  G l a d s t o n e ,  R e a l t o r  v .  

V i l l a g e  o f  B e l l w o o d ,  4 4 1  U . S .  9 1 ,  99 S . C t .  1 6 0 1  ( 1 9 7 9 ) .  

O f  c o u r s e ,  wha t  h a s  b e e n  s a i d  a s  i t  r e l a t e s  t o  t h e  

p l a i n t i f f ,  l i k e w i s e  a p p l i e s  t o  t h e  d e f e n d a n t  I n o s  a n d  t h e  o t h e r  

S e n a t o r s  o f  t h e  S e v e n t h  S e n a t e .  S t a n d i n g  I s  a c c o r d e d .  

B .  S e p a r a t i o n  o f  P o w e r s .  

T h e  r e s o l u t i o n  o f  t h e  s t a n d i n g  i s s u e  d o e s  n o t  r e s o l v e  



t h e  p rob lems  of  t h e  s e p a r a t i o n  of powers  and a  d i f f e r e n t  and 

c i L s ~ L r l c t  a n a l y s i s  L~ r e q d l ~ e d .  i . i h s t  \ i .  Cu:len, . 8 3  a t  

97,  88 S o c k .  1 9 4 2  a t  1951 ( 1 9 6 8 ) ;  Vander J a a t  b v .  O ' i l ~ i l l ,  s u p r a ,  - 

a t  1 1 6 9 .  

T h i s  a n a l y s i s  m u s t  t a k e  i n t o  c o n s i d e r a t i o n :  

( 1 )  t h e  t h r e e  e q u a l  b u t  s e p a r a t e  b r a n c h e s  of t h e  

Commonwealth Government a s  e s t a b l i s h e d  i n  A r t i c l e s  11, 

111, and I V  of t h e  Commonwealth Constitution; and 

( 2 )  t h e  p e r t i n e n t  p r o v i s i o n s  of A r t i c l e  11, 

S e c t i o n  1 4  a )  and b )  of t h e  ~ o n s t i t u t i o n . ~ /  

The S u p e r i o r  Cour t  has  o r i g i n a l  j u r i s d L c t i o n  o v e r  a l l  

c i v i l  a c t i o n s ,  i n  law and i n  e q u i t y  and may i s s u e  a l l  w r i t s  and 

o r d e r s  n e c e s s a r y  and a p p r o p r i a t e  t o  t h e  f u l l  e x e r c i s e  o f  i t s  

j u r i s d i c t i o n .  1 CMC S 3202. I n h e r e n t  i n  t h i s  power i s  t h e  

need t o  d e t e r m i n e  whether  t h e  c i v i l  a c t i o n  p r e s e n t s  a  

non- j u s t i c i a b l e  " p o l i t i c a l  q u e s t i o n . "  P u t  i n  t h e  c o n v e r s e ,  a  

d e t e r m l n a t i o n  m u s t  be made by t h e  c o u r t  whether  t h e  c l a i m  of 

t h e  p l a i n t i f f  i s  j u s t i c i a b l e  and t h i s  means whether  " t h e  d u t y  

a s s e r t e d  can  be j u d i c i a l l y  i d e n t i f i e d  and i t s  b r e a c h  j u d i c i a l l y  

d e t e r m i n e d ,  and whether  p r o t e c t i o n  f o r  t h e  r i g h t  a s s e r t e d  can  

7 /  - 
" a )  Each house of t h e  l e g i s l a t u r e  s h a l l  be t h e  f i n a l  

judge of t h e  e l e c t i o n  and q u a l i f l c a t l o n s  of i t s  members and t h e  
1 e g L s l a t u r e  may v e s t  i n  t h e  c o u r t s  t h e  j u r l s d l c t L o n  t o  d e t e r m i n e  
c o n t e s t e d  elections of members . . . .  

b) Each house of t h e  l e g i s l a t u r e  s h a l l  c h o o s e  i t s  
p r e s i d i n g  o f f l c e r  from among Lts members, e s t a b l i s h  t h e  
commi t t ees  n e c e s s a r y  f o r  t h e  conduc t  of i t s  b u s i n e s s ,  and 
p r o m u l g a t e  r u l e s  and r e g u l a t i o n s  . . . . "  



be j u d l c l a l l y  molded ."  Baker v .  C a r r ,  3 6 9  U . S .  186 ,  198 ,  82 

S.Ct. 691, 7 0 0  ( 1 9 G 2 ) .  

I t  I s  a l s o  w e l l  e s t a b l i s h e d  i n  t h e  f e d e r a l  c o u r t s  t h a t  

t h o s e  c o u r t s  w i l l  n o t  a d j u d i c a t e  p o l i t i c a l  q u e s t i o n s ,  S e e ,  e . g . ,  

Coleman v .  M i l l e r ,  3 0 7  U.S. 433, 59 S . C t .  1 9 7 2  ( 1 9 3 9 ) ;  O e t j e n  v .  

C e n t r a l  L e a t h e r  Co.,  2 4 6  U.S. 2 9 7 ,  38 S . C t .  309 ( 1 9 1 8 ) .  That  

such  a  p r i n c i p l e  s h o u l d  a p p l y  i n  t h e  Commonwealth makes sound 

j u d i c i a l  s e n s e ,  

I t  i s  w i t h  t h i s  backdrop t h a t  t h e  p e r t i n e n t  i s s u e s  be 

f i r s t  examLned t o  d e t e r m i n e  If t h e  c o u r t  s h o u l d  p r o c e e d  t o  

c o n s i d e r  t h e  m a t t e r  a n d  i f  s o ,  what r e l i e f ,  i f  a n y ,  I s  t o  be 

r e n d e r e d .  

THE DISPUTE OVER THE PROCEDURES 
TO BE FOLLOWED I N  ORGANIZING THE SENATE 

P u r s u a n t  t o  A r t i c l e  11, S e c t i o n  1 4  b )  of t h e  

C o n s t i t u t i o n ,  t h e  S i x t h  S e n a t e  p romulga ted  Rule  1, S e c .  2 which 

e s s e n t i a l l y  s t a t e s  t h a t  i n  t h e  a b s e n c e  of t h e  P r e s i d e n t  of  t h e  

S e n a t e ,  t h e  member w i t h  t h e  l o n g e s t  c o n s e c u t i v e  s e r v i c e  i s  t o  be 

t h e  p r e s i d i n g  o f f i c e r  f o r  o r g a n i z a t i o n a l  p u r p o s e s .  The p l a i n t i f f  

a s s e r t s  t h i s  I s  S e n a t o r  G u e r r e r o  s i m p l y  b e c a u s e  he I s  a member 

a t  t h e  t i m e  o f  t h e  o r g a n i z a t i o n  of  t h e  s e n a t e 8 1  and S e n a t o r  

I n o s ,  hav ing  been r e - e l e c t e d ,  i s  n o t  a  member b u t  a 

member- elect  u n t i l  t h e  c r e d e n t i a l s  committee a p p r o v e s  h i s  

c r e d e n t i a l s  and he i s  d u l y  sworn i n .  

- 
A r t i c l e  11, S e c t i o n  13  of t h e  C o n s t i t u t l o n  p r o v i d e s  

t h a t  t h e  l e g i s l a t u r e  s h a l l  meet on t h e  second Monday of J a n u a r y  
i n  t h e  y e a r  following t h e  r e g u l a r  g e n e r a l  e l e c t i o n  t o  o r g a n i z e .  
For t h e  p u r p o s e s  of t h e  Seven th  L e g i s l a t u r e ,  t h i s  was J a n u a r y  8 ,  
1990.  



O b v i o u s l y ,  S e n a t o r  I n o s  t a k e s  umbrage w i t h  t h i s  

p c s l t i o n  a L d  a r g u e s  t h a t  t h e  S c n z t c  I s  no t  a  cont;i,:;;s bod; 

and t h e r e f o r e  t h e  S i x t h  S e n a t e  c a n n o t  b i n d  t h e  Seven th  S e n a t e  

w i t h  Ru le  1, S e c .  2 and i t  h a s  no a p p l i c a t i o n .  

Thus ,  t h e  two f a c t i o n s ,  a r r i v i n g  a t  d i f f e r e n t  v iews  of  

t h e  p r o c e d u r e s  t o  be fo l lowed  now come b e f o r e  t h e  c o u r t  and 

r e q u e s t  a r e s o l u t i o n .  

T h I s  I s  no t  t h e  s i m p l e  c a s e  of  a uni fLed l e g i s l a t i v e  

body i n t e r p r e t i n g  i t s  own r u l e s  of  p r o c e d u r e .  I n  such a c a s e ,  

t h e  c o u r t  must g i v e  g r e a t  we igh t  t o  t h e  l e g i s l a t i v e  b o d y ' s  

c o n s t r u c t i o n  t h e r e o f .  Uni ted  S t a t e s  v .  S m i t h ,  286 U.S .  6 ,  52 

S.Ct. 4 7 5  ( 1 9 3 2 ) .  

I t  i s  when t h e  members of  t h e  l e g i s l a t i v e  body c o n t e s t  

among t h e m s e l v e s  t h e  meaning o r  c o n s t r u c t i o n  o f  t h e i r  own r u l e s  

t h a t  a  more i n c i s i v e  e x a m i n a t i o n  need be made t o  d e t e r m i n e  

whether  a  c o u r t  s h o u l d  e n t e r  t h e  f r a y .  

I n  Vander J a g t ,  s u p r a ,  t h e  R e p u b l i c a n s  c l a imed  t o  have 

been s h o r t- c h a n g e d  on commit tee  a s s i g n m e n t s  p u r s u a n t  t o  t h e  

House r u l e s .  The Uni ted  S t a t e s  C o n s t i t u t i o n ,  A r t i c l e  I ,  § 5 ,  

C l a u s e  2 ,  g r a n t s  t o  each  house  o f  Congress  t h e  power " t o  

d e t e r m i n e  t h e  r u l e s  o f  i t s  Proceedings." The t r i a l  c o u r t  i n  

Vander J a g t  h e l d  t h a t  t h i s  p r o v i s i o n  provLded a  " t e x t u a l  

commitment of  t h e  i s s u e  t o  t n e  House ( a n d )  would o u s t  t h e  

c o u r t ' s  j u r i s d i c t i o n  . . . ."  
The Cour t  of Appeals  h e l d  t h a t  n o t w i t h s t a n d i n g  t h e  

C o n s t i t u t i o n a l  p r o v i s ; o n ,  t h e  c o u r t  had t h e  power and d u t y  t o  

rev;ew t h e  r u l e  a s  a p p l i e d  i n  a  c o n s t i t u t i o n a l  i n f L r m i t y  



c o n t e x t .  I n  a d d l t i o n ,  t h e  Cour t  of Appea l s  n o t e d  t h e  t r e n d  

Coward more j u d L c i a l  1nvolvernen1- Ln such  m a t t e r s  on a 

t h e  law r e v i e w  a r t i c l e  by Judge  McGowan..?/ The conc1us ;ons  

r eached  by J u d g e  McGowan ( a n d  t h e  Vander J a g t  c o u r t )  were t h a t  

t h e r e  i s  a  p r o p e r  r e s p e c t  by t h e  c o u r t s  f o r  t h e  o t h e r  p o l i t i c a l  

b r a n c h e s  and a  d l s l n c l i n a t i o n  t o  i n t e r v e n e  u n n e c e s s a r i l y  i n  

t h e ; r  d L s p u t e s .  However, t h e  c o n c e r n s  of  r e s p e c t  and 

i n c l i n a t i o n  n o t  t o  a c t  a r e  t r a n s l a t e d  i n t o  p r i n c i p l e  

d e c i s i o n m a k i n g  t h r o u g h  t h e  d L s c r e t i o n  of  t h e  c o u r t  t o  g r a n t  o r  

w i t h h o l d  ; n j u n c t ; v e  o r  d e c l a r a t o r y  rel;ef. 

See  R i e q l e  v .  F e d e r a l  Open Market Commit tee ,  6 5 6  

F . 2 d  8 7 3  ( D . C .  Clr. 1 9 8 1 ) .  

Fo l lowing  t h e  d i c t a t e s  of  Un i t ed  S t a t e s  v .  B a l l i n ,  1 4 4  

U . S .  1,  1 2  S , C t .  5 0 7  ( 1 8 9 2 ) ,  t h ; s  c o u r t  i s  n o t  t o  b e  conce rned  

w i t h  t h e  a d v a n t a g e s  o r  disadvantages, t h e  wlsdom o r  f o l l y ,  of 

any s e n a t e  r u l e .  The Lssue i s ,  I f  t h e  c o u r t  d e t e r m i n e s  t o  

r e s o l v e  t h e  d i s p u t e  ove r  t h e  r u l e s  of  p r o c e d u r e ,  who is t h e  

p r e s i d i n g  o f f l c e r  f o r  t h e  p u r p o s e s  of o rgan izLng  t h e  S e n a t e  f o r  

t h e  S e v e n t h  L e g i s l a t u r e  and t h u s  which s e s s i o n  was t h e  p r o p e r  

and l e g a l  o n e .  

Examining t h i s  s p e c i f i c  d i s p u t e  ove r  t h e  p r o c e d u r e s  t o  

be  f o l l o w e d  on a  " case- by- case"  b a s i s ,  t h e  c r u c i a l  and d e c i d i n g  

f a c t o r  I n  t h e  c o u r t ' s  m i n d  Ls t h e  s t a l e m a t e  and impasse  w l t h l n  

t h e  S e n a t e  which h a s  o c c u r r e d  b e c a u s e  of  t h e  i n a b i l i t y  o f  t h e  

9,' - 
S e e ,  f o o t n o t e  6 .  



members of t h e  S e n a t e  t o  r e s o l v e  t h e  m a t t e r .  Wi thout  a  

r e s o i u t ; o n ,  t h e  S e n a t e  I s  onab le  t o  a c t  meaningfully and w i t h  

L n t e q r i t y  whlch t h e  o t h e r  b r a n c h e s  of government can rely a n 6  

depend upon. 

" [ F l o r  many y e a r s ,  our  n a t i o n  - w i t h  s u r p r i s i n g  

c o n s e n s u s  - h a s  r e l i e d  on t h e  j u d i c i a r y  t o  remedy l o n g s t a n d i n g  

f l a w s  i n  t h e  p o l i t i c a l  sys tem which impede e q u a l  p a r t i c i p a t i o n  

i n  t h e  g o v e r n m e n t a l  p r o c e s s . ' '  Vander J a g t ,  s u p r a ,  a t  1170.  

Such a  f l a w  i s  p r e s e n t e d  i n  t h e  f a i l u r e  of t h e  S e n a t e  

t o  a g r e e  on i t s  p r o c e d u r e s  and t h e  r e s u l t i n g  i n a b i l i t y  of  t h e  

S e n a t e  t o  f u n c t i o n .  

I n  t h e  c o n t e x t  t h e  i s s u e  i s  p r e s e n t e d ,  i t  a p p e a r s  t h a t  

a l l  t h e  g e n e r a l  c o n s i d e r a t i o n s  f o r  j u s t i c i a b i l i t y  a r e  s a t i s f i e d  

a s  s e t  f o r t h  i n  Baker v .  C a r r ,  s u p r a .  The p a r t i e s  have a sked  

f o r  t h e  c o u r t ' s  " i n t e r v e n t i o n "  i n  t h i s  p o l i t i c a l  c o n t r o v e r s y  and 

i t  s h a l l  do s o  w i t h  c a u t i o n  and w i t h  r e s p e c t  f o r  t h e  i n t e g r i t y  

of t h e  S e n a t e .  

ANALYSIS 

A. A R E  THE RULES OF THE SIXTH SENATE BINDING 
ON T H E  SEVENTH SENATE? 

T h e  plaintiff maintains t h a t  l n  conducting t h e  

o r g a n L z a t i o n a 1  meet ing  of t h e  Seven th  S e n a t e ,  t h e  members 

a t t e n d i n g  t h e  G u e r r e r o  s e s s i o n  were mere ly  f o l l o w i n g  t h e  

" O f f i c i a l  R u l e s  o f  t h e  S e n a t e "  a s  a d o p t e d  by t h e  S i x t h  S e n a t e .  

These  r u l e s  p u r p o r t e d  t o  be permanent  r u l e s ,  b i n d i n g  on 

s u c c e e d i n g  S e n a t e s .  S e e ,  e . g . ,  Rule  1 ,  SectLon 3 .  

I f  t h e  S e n a t e  i s  a  c o n t i n u o u s  body,  t h e n  t h e  r u l e s  of 



t h e  S i x t h  S e n a t e  a r e  b;nding upon t h e  Seven th  S e n a t e .  I f  i t  i s  

n o t  c o r ~ t l n u o u s  b o d y ,  tiler1 Lhe r u l e s  of L i~e  S i x t h  S e n a t e  d ~ t  

n o t  b i n d i n g  upon t h e  Seventh  S e n a t e ,  5 9  AmJur2d, P a r l i a m e n t a r y  -- 

Law § 2 ;  S u t h e r l a n d  S t a t u t o r y  C o n s t r u c t i o n ,  § 7 . 0 1  ( 4 t h  E d . )  - 1  

The b e g i n n i n g  (if not  t h e  e n d )  o f  t h e  answer t o  t h i s  

q u e s t i o n  i s  found I n  A r t i c l e  11, S e c t i o n  13 o f  t h e  CNMI 

C o n s t i t u t i o n  which p r o v i d e s ,  i n  p e r t i n e n t  p a r t :  

"The l e g i s l a t u r e  s h a l l  meet f o r  
o r g a n i z a t i o n a l  p u r p o s e s  on t h e  second Monday 
of J a n u a r y  i n  t h e  yea r  f o l l o w i n g  t h e  r e g u l a r  
g e n e r a l  e l e c t i o n  a t  which members of t h e  
l e g i s l a t u r e  a r e  e l e c t e d  and s h a l l  be a  
c o n t i n u o u s  body f o r  t h e  two y e a r s  between 
t h e s e  organizational m e e t i n g s  . . . . "  

T h u s ,  each  S e n a t e  meets  i n  s e s s i o n  f o r  a  p e r i o d  of  two 

y e a r s  and i s  t h e n  ad journed  and r e p l a c e d  by a  new S e n a t e .  

Moreover ,  on J a n u a r y  5 ,  1990 t h e  S i x t h  S e n a t e  a d j o u r n e d  

s i n e  d i e .  Such an adjournment  i s  a f i n a l  a d j o u r n m e n t ,  which - - 

c a l l s  a House t o  c l o s e  w i t h o u t  f u r t h e r  m e e t i n g s .  The new S e n a t e  

I S  composed of  d i f f e r e n t  p e r s o n s  and i s  a d i f f e r e n t  body from 

t h e  o l d  S e n a t e .  French v .  S e n a t e  of  S t a t e ,  80 P .  1031 ,  1033 

( C a l .  1 9 0 5 ) .  I t  i s  concluded t h a t  t h e  S e n a t e  i s  n o t  a  

c o n t i n u o u s  body b u t  one which i s  of l i m i t e d  d u r a t i o n .  

Another  r eason  d i c t a t e s  a g a i n s t  t h e  v L a b i l i t y  of t h e s e  

p a r l i a m e n t a r y  r u l e s ,  p a r t i c u l a r l y ,  R u l e  1, S e c t i o n  2 a .   hat 

r u l e  p u r p o r t s  t o  d e s i g n a t e  who t h e  p r e s i d i n g  o f f i c e r  w L l l  be f o r  

t h e  o r g a n i z a t i o n  of succeed ing  s e n a t e s .  T h i s  d o e s  n o t  comport 

w i t h  A r t i c l e  I f ,  SectLon 1 4  b )  which directs t h a t  each  House 

s h a l l  s e l e c t  Lts p r e s i d i n g  o f f i c e r  froir, among i t s  members. The 



o b v l o u s  f a c t  Ls t h a t  t h e  memhershLp of t h e  S i x t h  S e n a t e  Ls no t  

v .  S e n a t e  of  State, s u p r a .  

The members of one  s e n a t e  s imply  canno t  d e c i d e  m a t t e r s  f o r  t h e  

membershLp of a n o t h e r  s e n a t e .  

L a s t l y ,  A r t i c l e  11, S e c t i o n  1 4  b) a l s o  p r o v i d e s  t h a t  

each  house  of t h e  l e g i s l a t u r e  s h a l l  p r o m u l g a t e  I t s  r u l e s  of 

p r o c e d u r e .  The t e r m  "each 1'  m u s t  mean n o t  o n l y  t h e  respective 

houses  of t h e  b i c a m e r a l  l e g i s l a t u r e  b u t  a l s o  every new 

l e g i s l a t u r e  which i s  o r g a n i z e d  on t h e  second Monday of J a n u a r y  

I n  t h e  y e a r  f o l l o w i n g  t h e  r e g u l a r  g e n e r a l  e l e c t i o n .  

The p l a i n t i f f  a r g u e s  t h a t  d e f e n d a n t  J o s e p h  I n o s  c a n n o t  

be  h e a r d  t o  a t t a c k  t h e  c o n s t i t u t i o n a l i t y  of  t h e  r u l e s  sLnce he 

p r e v i o u s l y  s u p p o r t e d  them, a b i d e d  by them, and o s t e n s i b l y  

a s s i s t e d  i n  p r o m u l g a t i n g  them. C ' t '  I ,ng ,  American D i s t i l l i n g  

Company v .  S t a t e  Board of  E q u a l i z a t i o n ,  301 P.2d 495 ( D C A ,  C a l .  

1 9 5 6 ) .  American D i s t i l l i n g  conce rned  a  d i s t i l l i n g  company 

which r e l l e d  on a C a l i f o r n i a  s t a t u t e  t o  s e l l  d i s t i l l e d  s p L r l t s  

t o  r e t a i l e r s  and y e t ,  a t  t h e  same t i m e ,  a s s e r t e d  t h e  s t a t u t e  

was u n c o n s t i t u t i o n a l  because  I t  imposed c e r t a i n  c o n d L t l o n s  on 

t h e  p r i v i l e g e  of s e l l i n g  d i r e c t  t o  r e t a i l e r s .  The C a l i f o r n L a  

c o u r t  s t a t e d  t h a t  t h e  company c o u l d  n o t  r e l y  on t h e  s t a t u t e  t o  

s e l l  t o  r e t a i l e r s  w h i l e  a t  t h e  same t i m e  a t t a c k  t h e  c o n d i t i o n s  

imposed. T h L s  c a s e  i s  n e i t h e r  a n a l o g o u s  nor  a p p l i c a b l e  t o  t h e  

c a s e  s u b  j u d L c e .  A c l o s e r  a n a l o g y  would be  a  d e c 1 a r a t ; o n  by a  - 

c o u r t  t h a t  once  a  l e g i s l a t o r  v o t e s  f o r  a  certain b L l l  he canno t  

l a t e r  a t t a c k  i t s  c o n s t i t u t ; o n a l ; t y .  No a u t h o r i t y  f o r  such  a 

p r o p o s i t i o n  h a s  been  found and i t  I s  d o u b t f u l  ; f  any e x ; s t s .  



Another  argument  advanced by t h e  p 1 a ; n t i f f  is t h a t  

s ; : , c e  t : l c  S e n s t e  iias t r ; l ~ ; t ~ o n a l l y  r e - a d o p t ~ a  t i le  1 ~ i i i l t . r  r u l e s  

2. t h ~  t empora ry  r u l e s  f o r  o r g a n ; z a t ; o n a l  p u r u o s p s ,  t h e  r u l e q  

of t h e  S L x t h  S e n a t e  become t h o s e  of t h e  Seven th  S e n a t e .  

Hodever,  t h i s  ;s p u t t i n g  t h e  p r o v e r b l a l  c a r t  b e f o r e  t h e  h o r s e .  

I t  m u s t  be  shown t h a t ,  i n  f a c t ,  s u c h  a  r e - a d o p t i o n  of t h e  

former r u l e s  o c c u r r e d  i n  t h e  G u e r r e r o  s e s s l o n  which bLnds t h e  

d e f e n d a n t s .  

U n l e s s  t h e  Seven th  S e n a t e  p r o p e r l y  a d o p t s  t h e  r u l e s  of 

t h e  S i x t h  S e n a t e ,  I t  i s  no t  bound by I t s  p r e d e c e s s o r ' s  

rules..!&!./ I n  l i g h t  o f  t h i s  i n i t i a l  d e t e r m i n a t i o n ,  two f u r t h e r  

q u e s t i o n s  a r e  r a i s e d .  F l r s t ,  how d o e s  t h e  o r g a n i z a t i o n  of a 

new S e n a t e  commence and ,  second,  a r e  s e n a t o r s - e l e c t  e q u a l  

p a r t i c i p a n t s  w i t h  ho ldover  s e n a t o r s  I n  t h i s  p r o c e s s ?  I n  o r d e r  

t o  t r e a t  t h e s e  q u e s t i o n s  i n  an o r d e r l y  and l o g i c a l  f a s h i o n ,  t h e  

c o u r t  a d d r e s s e s  t h e  second q u e s t i o n  f i r s t .  

B.  W H O  ARE MEMBERS OF THE SENATE FOR 
ORGANIZATIONAL PURPOSES? 

I n  Wer ts  v .  Roger s ,  (NJ) 2 8 A  7 2 6  ( 1 8 9 4 ) ,  t h e  New 

J e r s e y  Supreme Cour t  answered t h i s  ques tLon  i n  a  c a s e  i n v o l v i n g  

-- 
, The p 1 a ; n t i f f  a l s o  a r g u e s  t h a t  s I n c e  a p p a r e n t l y  

S e n a t o r s  I n o s  and Manglona vo ted -. fo r  t h e  "permanent"  r u l e s  In  
t h e  S i x t h  S e n a t e ,  t h e y  a r e  somehow c h a r g e d  w l t h  "bad f a ; t h l '  and 
" u n c l e a n  hands"  i n  denyLng t h e  r u l e s  now. How and I n  what way 
this would a l t e r  t h e  r e s u l t  a t t a i n e d  h e r e  i s  n o t  discerned. 
P e r h a p s  a  c l o s e r  a n a l o g y  would be  t o  s a y  t h a t  S e n a t o r s  I n o s  and 
Manglona a r e  " e s t o p p e d "  from us;ng t h e  r u l e s  t h e y  v o t e d  f o r  
previously. However, no a u t h o r i t y  i s  given f o r  any of t h e s e  
p r o p o s i t i o n s .  I n  any e v e n t ,  an o b t u s e  r e s u l t  would p e r t a i n  l f  
S e n a t o r s  I n o s  and Manglona a r e  bound b y  o n e  s e t  of S e n a t e  r u l e s  
while t h e  rema;n;ng s e n a t o r s  can  a b ; d e  by o t h e r s .  P o l l t L c i a n s ,  
j u s t  a s  anyone  e l s e ,  can  p r a c t i c e  t e r g l v e r s a t l o n .  



h o l d o v e r s  and newly e l e c t e d  members of t h e  New J e r s e y  s e n a t e  .g/ 

Tile lje~q J e r s e y  s e n a t e  hdd 2 1  s e a t s  a t  t h e  t,rne. A f t e r  

an e l ~ c - t - L o n ,  Derriocrats he ld  1 0  s e a t s  a n d  Pepuhl L C ~ I I S  h e l d  

11 s e a t s .  Nine o f  t h e  1 0  Democrats  were h o l d o v e r s  whLle o n l y  

seven  of  t h e  RepublLcans were h o l d o v e r s .  A s  Ln t h e  c a s e  b e f o r e  

t h L s  c o u r t ,  t h e  Democrats  l n  Wer ts  had t h e  m a j o r l t y  of  sworn 

s e n a t o r s  a t  t h e  commencement of t h e  s e s s L o n .  

The o r g a n i z a t i o n a l  meet;ng began w i t h  o n l y  t h e  n l n e  

h o l d o v e r  Democrats  p r e s e n t .  They v o t e d  one  of  t h e L r  members a s  

p r e s L d e n t  p r o  tem who p roceeded  t o  t a k e  t h e  r o l l .  The n l n e  

ho ldover  Democrats  were t h e  o n l y  o n e s  t o  answer .  L a t e r ,  t h e  

11 Republicans t o o k  t h e l r  s e a t s  I n  t h e  chambers  and a n o t h e r  r o l l  

was t a k e n ,  b u t  o n l y  t h e  13 ho ldover  s e n a t o r s  were c o u n t e d  121 

f o r  p u r p o s e s  o f  a quorum. The s e v e n  R e p u b l i c a n s  s e n a t o r s - e l e c t  

were Lgnored b y  t h e  DemocratLc president p r o  tem. A quorum was 

d e c l a r e d  and a  r e s o l u t L o n  was Lnt roduced f o r  t h e  a p p o i n t m e n t  of 

a credentials commi t t ee .  

A R e p u b l i c a n  s e n a t o r - e l e c t  r o s e  t o  speak  b u t  was t o l d  

t o  be s e a t e d .  He r e f u s e d .  The s e r g e a n t - a t - a r m s  was d i r e c t e d  

t o  s e a t  hLm.  A t  t h a t  p o i n t ,  t h e  s e n a t o r - e l e c t  l e f t  t h e  

chambers  and I n v L t e d  h ; s  c o l l e a g u e s  t o  j o l n  hLm i n  t h e  s e n a t e  

l o b b y .  

11/ - 
The f a c t s  of Wer ts  a r e  r e c o u n t e d  Ln t h ; s  op lnLon,  i n  

p a r t ,  t o  L l l u s t r a t e  t h e l r  s t r l k l n g  s l m ; l a r ; t y  of t h e  f a c t s  i n  
t h e  c a s e  a t  b a r .  

1 2 /  - 
Nine Democrats  and f o u r  R e p u b l i c a n s .  



w h i l e  t h e  Democrats c o n t i n u e d  t h e i r  meet ing  i n  

chambers ,  t h e  R e p u b l i c a n s  announced t h e y  were h o l d i n g  t h e  

o r c ? n ; z 3 t -  i o n a l  meet ;ng i n  t h e  s e n a t e  l o b b l l .  ?t the;r roll 

c a l l ,  11 RepublLcan s e n a t o r s  answered inc1ud;ng t h e  seven 

s e n a t o r s - e l e c t .  A p r e s i d e n t  p r o  tern was e l e c t e d  and t h e  

s e n a t o r s - e l e c t  h a d  t h e ; r  c r e d e n t i a l s  approved and were sworn I n .  

The governor  sued  both  a l l e g e d  p r e s i d e n t s  t o  d e t e r m i n e  

t h e  l e g i t i m a t e  p r e s i d e n t  and t h e  c o u r t  i s s u e d  an o r d e r  t o  show 

c a u s e .  

The Democrats i n  Werts j u s t i f i e d  t h e i r  a c t i o n s  b y  

a r q u i n g  t h a t  t h e  s e n a t e  was a c o n t i n u n u s  body w h ; c h  was  ; i ? reac?y  

e x i s t i n g  and o n l y  t h e  holdover  s e n a t o r s  a l r e a d y  a d m i t t e d  c o u l d  

o r g a n i z e  t h e  S e n a t e .  I t  was f u r t h e r  a rgued  t h a t  by v i r t u e  of  

t h e ; r  e x i s t i n g  membership s t a t u s ,  ho ldover  s e n a t o r s  c o u l d  

p r e v e n t  s e n a t o r s - e l e c t  from be ing  s e a t e d  and p a r t i c i p a t i n g  I n  

s e n a t e  p r o c e e d i n g s  u n t i l  t h e ; r  c r e d e n t i a l s  were approved .  T h e  

p l a i n t i f f  j u s t i f i e s  t h e  G u e r r e r o  s e s s i o n ' s  a c t i o n s  on precisely 

t h e  same l o g i c .  

A f t e r  f i n d i n g  t h e  New J e r s e y  S e n a t e  was n o t  a 

c o n t i n u o u s  body and t h a t  t h e  Democra ts '  argument  was w i t h o u t  

m e r ; t ,  t h e  c o u r t  looked t o  s t a t e  c o n s t i t u t ; o n a l  mandates  

r e q u l r l n g  t h a t  each  s e n a t e  d i s t r i c i  be p e r p e t u a l l y  r e p r e s e n t e d  

and have a  v o i c e  Ln  t h e  s e n a t e  on e v e r y  measure t h a t  comes 

b e f o r e  i t ,  whatever  Lts n a t u r e  may b e .  I d .  a t  7 6 0 .  T h e  c o u r t  - 

concluded t h a t  t o  e x c l u d e  s e n a t o r s - e l e c t  from p a r t i c i p a t i n g  In  

t h e  o r g a n l z a t l o n a l  meetLng was t o  deny t h o s e  s e n a t e  d L s t r i c t s  

the;:  c o n s t l t u t ; o n a l  r i g h t  t o  r e p r e s e n t a t i o n  a n d  f u r t h e r m o r e  i t  



would be a  c o n s p i c u o u s  v i o l a t i o n  of t h a t  g r e a t  f u n d a m e n t a l  law 

u n d e r l y i n g  all o u r  ; n s t ; t u t I o n  - t k - '  ,, , L  ;I- L; t h e  :<;I; ~f t : , ~  

m a j o r i t y  of t h e  p e o p l e  t h a t  i s  supreme.  I d .  a t  751. The c o u r t  - 

r e c o g n i z e d  t h a t  t o  ho ld  o t h e r w i s e  would t u r n  t h e  b a l a n c e  of  

power i n  t h e  s e n a t e  u p s i d e  down. 

T h i s  c o u r t  f i n d s  t h e  same g u a r a n t e e s  of r e p r e s e n t a t i o n  

i n  A r t i c l e  11, § 2 ( a )  of  t h e  C N M I  C o n s t i t u t i o n .  Moreover ,  

§ 203(c) o f  t h e  Covenant t o  E s t a b l L s h  a  Commonwealth of t h e  

N o r t h e r n  Mariana I s l a n d s  i n  P o l i t i c a l  Union w i t h  t h e  U n i t e d  

S t a t e s  o f  America,  s t a t e s  i n  p e r t i n e n t  p a r t :  

I s l a n d s  w i l l  p r o v i d e  f o r  e q u a l  r e p r e s e n t a t i o n  
f o r  each  of  t h e  c h a r t e r e d  m u n i c i p a l i t i e s  . . .  
i n  o n e  house of a b i- camera1  l e g i s l a t u r e .  

T o  a c q u i e s c e  i n  t h e  p l a i n t i f f ' s  t h e o r y  o f  s e n a t e  

membership and a d m i s s i o n  t h e r e t o  would be  t o  a l l o w  a m i n o r i t y  

t o  c o n t r o l  t h e  m a j o r i t y .  The Wer t s  c o u r t  r e c o g n i z e d  t h i s  

danger  when i t  concluded "when t h e  power t o  o r g a n i z e  I s  mere ly  

a l e g a l  I n t e n d m e n t ,  t h e  power c o n s i s t s  I n  a  r i g h t  t o  o r g a n i z e  

i n  t h e  cus tomary  manner and I t  t h e r e f o r e  e x c l u d e s  t h e  n o t i o n  o f  

a  m i n o r i t y  r u l i n g  i n  t h e  t r a n s a c t i o n . "  Wer ts  a t  7 6 1 .  

Based upon t h e  w e l l  r e a s o n e d  and h i g h l y  instructive 

o p i n i o n  of t h e  Werts  c o u r t  g/ and c o n s t i t u t ; o n a l  p r L n c i p l e s  of 

e q u a l  r e p r e s e n t a t i o n ,  t h e  c o u r t  c o n c l u d e s  t h a t  a l l  d u l y  e l e c t e d  

1 3 /  
T h i s  c o u r t  h a s  found no c a s e s  o r  a u t h o r i t i e s  a n d  none 

have been p r e s e n t e d  t o  i t  t h a t  c o n t r o v e r t  o r  a r e  i n  o p p o s i t i o n  
t o  t h e  Wer t s  c o u r t ' s  c o n c l u s i o n s  o f  law. 



s e n a t o r s  r e g a r d l e s s  of t e n u r e  o r  s t a t u s ,  e n t e r  t h e  s e n a t e  

chambers  on an e q u a l  f o o t i n g .  

above by a r g u i n g  t h a t  t h e r e  i s  a  c l e a r  d ; s t ; n c t i o n  drawn 

between a  member and members- elect  i n  Rule  1, S e c t i o n  2 ( a )  and 

S e c t i o n  5 .  However, t h e s e  r u l e s ,  i f  a p p l i e d  a s  p l a i n t i f f  

s u g g e s t s ,  d e n i g r a t e  both  t h e  c o n s t i t u t i o n a l  and s t a t u t o r y  

mandates  f o r  membership i n  t h e  S e n a t e .  1 CMC 5 6 4 2 7  p r o v i d e s  

t h e  s i g n l f L c a n t  s t e p  f o r  t h e  i s s u a n c e  of  a  C e r t i f i c a t e  of 

E l e c t i o n  t o  o n e  who h a s  q u a 1 ; f i e d  t o  t h e  p o s i t i o n  of  S e n a t o r  by 

a  v o t e  o f  t h e  f r a n c h i s e d  v o t e r s .  T h e  Issuance o f  t h e  

c e r t i f i c a t e  i m p l i c a t e s  A r t i c l e  V I I I ,  S e c t i o n  4 o f  t h e  

C o n s t i t u t i o n  which s t a t e s :  

" O f f i c e r s  e l e c t e d  a t  t h e  r e s u l a r  " 

g e n e r a l  e l e c t i o n  s h a l l  t a k e  o f f i c e  on t h e  
second  Monday of J a n u a r y  of t h e  y e a r  
f o l l o w i n g  t h e - y e a r  i n  which t h e  e l e c t i o n  was 
h e l d . "  ( e m p h a s i s  a d d e d ) .  

T h i s  c l e a r  c o n s t i t u t i o n a l  d i r e c t i v e  makes i t  a b u n d a n t l y  

c l e a r  t h a t  t h e r e  i s  no d i s t i n c t i o n  t o  b e  made between members 

and members- e lec t .  

The Commonwealth S e n a t e  c o n s i s t s  of  n i n e  members and 

on J a n u a r y  8 t h  t h e r e  were t h a t  number a t t e n d i n g .  140 d i s t i n c t i o n  

i s  t o  b e  made between h o l d o v e r s ,  newly e l e c t e d  o r  r e - e l e c t e d  

s e n a t o r s .  

C .  A R E  MEMBERS OF THE SENATE WHO HAVE 
E L E C T I O N  CONTEST COMPLAINTS F I L E D  A G A I N S T  
THEM E X C L U D E D  FROM THE O R G A N I Z A T I O N  PROCESS? 



The status of senators-elect belng resolved, the 

I 

questlon now becomes whether the filing of an electlon 

off ice and hence participating in the organizational meeting. 

The court in In re Gunn, (Kan.), 32 P. 470 (1893) 
i !  
/ /  addressed this very issue. In Gunn the court was asked to 

- 1  

I I 
1 1  pass on which of two House of Representatives was validly 
1; 
I organized. The constitution provided for 125 members. At the 
/ i  
/ I  organizational meeting, 64 members appeared on the majority 
/ I  
: I  

/I side and 58 members appeared on the minority side. The 

1 '  m a j o r  group elected Douqlas as speaker. T ~ P  mLnority q r o u p  

6 withdrew from this meeting and commenced its own meeting in a 1 1  

I different part of the hall. The minority group elected 

i 1 Dunsmore as speaker. The minority group called the roll but 

' 1  excluded the names of 10 majority group members whose seats I 
I li were contested.=/ The minority group counted 58 present and 

I I 

answering (their faction), 57 present and not answering (the 

/ majority faction). The minority group's presiding officer 

j concluded that there was a majority present (115 of 125). 

The Douglas and Dunsmore houses continued to operate, 

I each claimlng a quorum. The issue was whether the Dunsmore house 
I '  

1 1  was correct in excluding conte~Led majority group members from 

I / the ranks of the house membership in determining its quorum. 

14/ - 
The Dunsmore house went on to unseat the 10 contested 

members and install the;r own candidates. The Dunsmore house 
was recognized by both the governor and senate as the 
legitimate house. 



The issue found its way into the courts when the 

I Douqias house summoned Gunn to appear before L L  and be ta,led 

I to do so. When thp nouqlac i l o u s ~  ~ ~ r q ~ i n ?  i f  i i r r n ~  I I ~ I P ~ I  P-J 

Gunn, Gunn petitioned the court for a writ of habeas corpus 

1 challenging the authority of the Douglas house to issue 
1 1  1 warrants. 

/ / After finding Lt had the power to exercise jurisdiction 

in the matter, the Supreme Court of Kansas reviewed the leadLng 

!! treatises on the organization of legislative bodies citing 
/ I  

Section 229 of "Cushingls Law and Practice of Legislative 

Assemblies." The court found that the right to assume the 

functions of a member in the first instance and to participate 

1 in the preliminary proceedings and organization depends wholly I, 
/ /  and exclusively upon the returns of the certificate of election. 
ll 

at 472. Moreover, citing from the same volume the court 

1 found every person duly returned is a member, whether legally 
1 

i elected or not, until his election is set aside. Id. at 472. - 

The court also relied on Judge McGraryls "A Treatise ' on the American Law of Electionsf1 (4th ed. 1987) for guldance. / 1 

I The court took particular note of section 509 of McGrary's 

i j  treatise which says: I; 
It is to be observed in the outset that when 
a number of persons-come together, claiming 
to be members of a legislative body, those 
persons who hold the usual credentials of 
membership are alone entitled to participate 
in that organization. Id. at 471. - 

1; Judge McCrary agreed that the certificate of election 

1 is ihe sole determLner of the right to office. "It is . . . a 
I \  
I 



w e l l  s e t t l e d  r u l e  t h a t  where t h e r e  has  been an a u t h o r i z e d  

e l e c t i o n  f o r  an o f f L c e ,  t h e  c e ~ t ~ r l c a t e  of e l e c t L o n ,  whlch ;s  

t h e  o f f i c e . "  - I d .  a t  4 7 1 .  

The c o u r t  immedia te ly  recognized t h e  i m p l i c a t i o n s  of 

a l l o w i n g  o n l y  n o n- c o n t e s t e d  members t o  p a r t i c i p a t e  i n  t h e  

o r g a n i z a t i o n a l  mee t ing .  " I f  one  member, b e f o r e  o r g a n i z a t i o n ,  

can  o b j e c t  Lo any o t h e r  member d u l y  r e t u r n e d  and having  a  

c e r t i f i c a t e ,  t h e n  a l l  members can  be  o b j e c t e d  t o ,  and t h e r e  

c o u l d  be  no o n e  l e f t  t o  o r g a n i z e  any  h o u s e . "  I d .  a t  4 7 3 .  - 

Moreover,  a g a i n  c i t ; n g  Judge  M c ~ r a r y ' s  t r e a t i s e ,  t.he c o u r t  was 

aware of t h e  p o t e n t i a l  f o r  such a  p r a c t i c e  t o  t h w a r t  t h e  

c o n t e s t e d  member's c o n s t i t u e n t s  r i g h t  of r e p r e s e n t a t i o n .  " I f  

t h e  o f f i c e  were  t o  remain v a c a n t  p e n d i n g  t h e  c o n t e s t ,  i t  might  

f r e q u e n t l y  happen t h a t  t h e  g r e a t e r  p a r t  of  t h e  t e rm would 

e x p i r e  b e f o r e  i t  c o u l d  be f i l l e d ;  and t h u s  t h e  i n t e r e s t  of t h e  

p e o p l e  might  s u f f e r  f o r  t h e  want of a  p u b l i c  o f f i c e r . "  I d .  a t  - 

The c o u r t  a l s o  took n o t e  o f  J u d g e  McCra ry l s  warning  

t h a t  such  a p r o c e d u r e  c o u l d  be abused  f o r  p a r t i s a n  p u r p o s e s .  

B e s i d e s ,  i f  t h e  mere i n s t i t u t i o n  of a  
c o n t e s t  were deemed s - u f f i c i e n t  t o  p r e v e n t  
t h e  s w e a r i n g  i n  o f m " t h e  p e r s o n  h o l d i n g  t h e  
u s u a l  c r e d e n t i a l s ,  I t  i s  e a s y  t o  s e e  t h a t  
v e r y  g r e a t  and s e r i o u s  i n j u s t L c e  mlght be 
done . . .  i t  would o n l y  be n e c e s s a r y  f o r  an 
e v i l - d L s p o s e d  p e r s o n  t o  c o n t e s t  t h e  r i g h t  of 
h L s  s u c c e s s f u l  r i v a l ,  and t o  p r o t r a c t  t h e  
c o n t e s t  a s  long  a s  p o s s L b l e ,  i n  o r d e r  t o  
d e p r l v e  t h e  l a t t e r  of h ; s  o f f ; c e  f o r  a t  
l e a s t  a p a r t  of t h e  t e rm;  and t h L s  mlght be 
done by a  c o n t e s t  having  l i t t l e  o r  no m e r i t  



on his side, for it would be impossible to 
dlscover in advance of an investigatLon the 
absence of r n e r l i .  

The G u n n  court xent on to adopt the r ~ l ! ~  t h a t  a p e r s o p  

holding the ordLnary credentials shall be qua1if;ed and allowed 

to act pending a contest and until a decision can be had on the 

merits. 

As in Gunn, the key to determining who is a duly 

elected member of Lhe Seventh Senate is the certLflcate of 

election issued by the CNMI Board of Elections pursuant to 

1 CMC 5 6427. 

Under the election laws of the Commonwealth, a 

I certificate of election Is the culmination of a series of 

1 events and a demonsicaLion that the reciyIent has satisfLed 

I various legal requirements. These include cornplylng with the 

noninaLion procedures ( 1  CVC 6 5  6311 - 6315) and, of course, 
1 1  

garnering the requisite number of voLes to gain electlon. 

The declaration of the result of an electlon is an 

1 indispensable adjunct to the election process. The declaration 

1 furnishes the only authentic evidence of what the choice Ls and 
I ! 

I I by whlch the person can know he ;s entitled to the offlce. 

!I 26 AmJurZd, Elections, S 304. The certificate of election 
I ' entLtles the reclplent to take the offLce as agaLnst an 

incumbent whose term has expLred, notwithstanding the pendency 

i of a proceeding to contest the electlon Lnstltuted by the 
I 

' incumbent or another. He has the rlght to exerclse the I 
1 

functLons of the off;ce untll the true result of the electLon 

I is determLned. Id, at 5 305. I! - 
I 
I 
I 

I 
I '  
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