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FOR PUBLICATION

IN THE SUPERIOR COURT
FOR THE
COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS

SECRETARY OF PUBLIC WORKSJUAN S| Civil Action No. 03-0052E

REYES and TANO GROUP, INC.,
ORDER GRANTING PLAINTIFFS
Hantiffs, MOTION FOR SUMMARY
JUDGMENT
V.

RITA H. INOS as Commissoner of Education,
HERMAN S. SABLAN as Director of
Procurement and Supply, HERMAN T.
GUERRERO as Chairperson of the CNMI
Board of Education, and the CNMI PUBLIC
SCHOOL SYSTEM,

Defendants.

. INTRODUCTION

THIS MATTER came before this Court for a hearing on Plantiff’s Motion for Summary
Judgment and Defendant’ sCross-Motionfor Summary Judgment on June 26, 2003. ThePlaintiffsJuan
S. Reyes, Secretary of Public Works, and Tano Group, Inc., were represented by Benjamin Sechsand
Rexford C. Kosack respectively. The Defendants, RitaH. Inos, Commissioner of Education, Herman S.
Sablan, Director of Procurement and Supply, Herman T. Guerrero, Chairperson of the CNMI Board of
Education, and the CNMI Public School System, were represented by Robert O’ Connor and Hegther L.
Kennedy.

I[I. FACTS

The essentid factsare not in dispute. This case involves a contract dispute over payment for the
congtruction of an elementary school on Rota.

Onduly 27, 1999, the Legidaturepassed PL 11-89. Section 4(a) of that law included a provison
for the congtruction of the Singpalu Elementary School on Rota. See PIs” Ex. A. Tano Group, Inc.
(“Tano”) was awarded the contract for construction of the school. See PIs” Mot. For Summ. J. at 2.
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Lieutenant Governor Jesus R. Sablan submitted a letter to the Legidature acknowledging a conflictinsaid
law because of the designations of the Secretary of Public Works and the Commissioner of Educationboth
as Expenditure Authority.  See FIs’ Ex. B. The Legidaurethen, through PL 11-100 amended Section
6 of PL 11-89, relating to “ Expenditure Authority” to Sate:

Expenditure Authority. Expenditure authority for the funds appropriated by this Act shall

be the Commissoner of the Public School System in consultationwiththe Chairperson of

the Board of Education and in coordination with the CIP Adminigtretor in the Officer of

the Governor. The contracting officer of the projectsidentified in Section 4 of Public Law

11-89 shdl be the Secretary of the Department of Public Works.
PL 11-100, 81 (see PIs’ Ex. C).

The subsequently issued congtruction contract provided that the Contracting Officer, soldly, had

the power to bind the Commonwealthregarding the project. See PIs” Ex. E, Agreement and Contract for
Construction (“Contract™), Clause 7(a).

The complete contract pricewas $1,783,585, and the project wasto becompleted 225 days from
the commencement of work. Contract, Clause 1(a). Tano completed the project 244 days after the
origindly scheduled completion date. See PIs” Mot. For Summ. J. a 3. Department of Public Works
Secretary, Juan S. Reyes (Flantiff) determined that Tano was entitled to an excusable delay of a 125-day
extendon, but was subject to liquidated damages for the additional 119 days of late performance. 1d.
Tota liquidated damages were assessed at $500 per day totaling $59,500. Id. Secretary Reyes
concluded the project was complete according to specification and that Tano was due an additiona
$51,271.19 for extrawork performed. I1d. The $51,271.19 was subtracted fromthe $59,500 liquidated
amount, with Tano findly owing $8,228.81. The remaining balance due to Tano under the origind contract
price was $241,274.94, which then had the amount Tano owed subtracted, to reach the find figure of
$233,046.31. 1d. The Commissoner of Education, RitaH. Inos (Defendant) declined approval of the
change order detaling the figuresabove. 1d. A change order isessentialy alegd amendment to a contract
dtering the terms, i.e., granting an extension of time for performance, or authorizing additiona work
beyond the scope of the origind contract. Because the change order was not approved, Tano remans
uncompensated for the amount designated in the order. Id at 4.

Tano requested that the Office of Procurement and Supply (“P&S’) evduate the issue and
determine tha the Expenditure Authority (Commissioner of Education) was bound by the actions of the
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Contracting Officer (Secretary of Public Works). Id. P& Sruled against Tano on December 31, 2002.
Id. Examining the issue through its own regulaions, CNMI Procurement Regulations, 23 Com. Reg.
17,856 (May 24, 2001) (* Procurement Regulations’), P& Stendered itsruling on two basic conclusions.
Fird, that the term “Contracting Officer” does not exist anywhere within the Procurement Regulations
universe. Second, that the Commissioner of the Public School System (“PSS’) (ak.a. Commissioner of
Educetion) isthe officid with contracting authority, precluding the Secretary of the Department of Public
Works (“DPW”) (ak.a Secretary of Public Works) fromhaving any power to bind the Commonwedth.
See PIs’ Ex. K, P&S Decision of December 31, 2002 (“P& S Decision”) at 9.

The Maintiffs gppeded the case to this Court for a determination on the matter. The Defendants
submitted a cross-motionfor summary judgment. Both sides agree that theissuesin thismatter are entirely
legd, and as such, warrant adjudication by summary judgment.

[11. DISCUSSION
1. Jurisdiction

This Court’ s jurisdiction to review the agency action arises from Commonwedth Code, Title 1,
Section 9112. Under Section 9112(b), “a person suffering legal wrong because of agency action, or
adversdly affected or aggrieved by agency action, is entitled to judicia review . . . in the Commonwedth
Superior Court.” 1 CMC § 9112(b)

A. Agency Action

Under 1 CMC §9112(b), agency actionisathreshold requirement of conduct by an adminidrative
entity that must be shown to trigger judicid review. The Adminidrative Procedure Act, 1 CMC 889101,

et seg. (“APA”) definestheterms “agency,” “agency action,” “decison,” and “ order.” “* Agency’ means
each authority of the Commonwedth government, whether or not it is within or subject to review by
another agency.” 1 CMC § 9101(b). “*Agency action’ includes the whole or party of an agency rule,
order, license, sanction, rdidf, or the equivaent or denid thereof, or fallure to act.” 1 CMC § 9101(c).
“‘Decison’ means the whole or part of a fina dispogtion of an agency in a hearing on a proposed
regulation.” 1 CMC § 9101(e). And “‘[o]rder’ means the whole or part of afind dispostion, whether
affirmative, negative, injunctive, or declaratory in form, of an agency inamatter other than rule-making but

including licenang.” 1 CMC § 9101(h).
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Adminigrative decisons mugt be find in order to be reviewed by the Superior Court. Bitoy v.
Rodeo, Civ. No. 93-1073 (Super. Ct. May 5, 1994) (Decisonand order Granting Complaintants Motion
to Dismissa 3-5). An adminigrative decison isfind whereit has arrived a its adminidrative concluson
S0 that the proposed judicid involvement will be determinative. 1d. at 3.

Agency action is ‘find’ if aminimumof two conditions are met: *first, the actionmust mark

the consummation of the agency's decision making process. It must not be of a merely

tentative or interlocutory nature. And second, the action must be one by which rights or

obligations have been determined, or from which legal consegquences will flow.’
Gallo Cattle Co. v. U. S. Dep't of Agric., 159 F.3d 1194, 1198-99 (9th Cir. 1998).

The P& S decison marked the end of the adminigtrative review of the contract dispute. Assuch,
the administrative decison was find and provides this Court with jurisdiction to hear the matter.

B. Lega Wrong Suffered From Agency Action

Tano dams it suffered financia detriment based on the decision rendered by P& S condtituting a
legd wrong. DPW Secretary Reyes clams he suffered a lega wrong when he logt the ability and the
authority to administer the Contract he believed he was responsible for, as provided by law.

2. Standard of Review

A. Agency Actions
The standard for judicid review of agency action is set forth at 1 CMC § 9112(f). Camacho v.

N. Marianas Ret. Fund, 1 N.M.I. 362, 367 (1990). Section 9112(f) requires a reviewing court to
“decide d| rdevant questions of law, interpret congtitutiona and statutory provisions, and determine the
meaning or gpplicability of the terms of an agency action.” 1 CMC 8§ 9112(f). Adminidrative agency
decisons are reviewed at thetrid court de novo. Inre San Nicolas, 1 N.M.I. 329, 333-34 (1990).

B. Summary Judgment

Summary Judgment provides litigants with the ability to resolve matters withthe use of pleadings,
interrogatories, admissons and affidavits, provided there is “no genuine issue as to any materid fact and
that the moving party is entitled to judgment as ameatter of law.” Com. R. Civ. P. 56(c). Whereno genuine
issue of materid fact exists, the moving party is “entitled to judgment as a matter of law.” Eurotex
(Saipan), Inc. v. Muna, 4 N.M.I. 280, 283 (1995). Judgment is determined based on an application of
the substantive law. Santos v. Santos, 4 N.M.I. 206, 209 (1994). Both partiesagreed, intheir pleading
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and during ord presentation at the hearing onthis matter, that no genuine materid fact issuesexig, and that
this matter must be resolved as matter of law.

3. The Procurement and Supply Decision

Although the focus of this matter centers around one single question, the main issue evolvesinto
many drainsof andyss. The question isthis: does the Secretary of the DPW, as Contracting Officer, or
the Commissioner of the PSS, as Expenditure Authority, have the capacity to bind the Commonwedlth
regarding the Contract for constructionof aRotaschool? Althoughtheissue issingular, the parties present
entirely different avenuesin ng the answer to our contractud quagmire.

A. Blantiffs Contention

The thrugt of Plantiffs argument centers around the decison issued by P&S. Precisdy, the
Pantiffs believe that P& S reached its incorrect decision largely on the basis that the term “Contracting
Officer” as identified in PL 11-100, exists nowhere in the Procurement Regulations. In Plantiffs view,
P& S’ sdecisioncondtituted flawed reasoningbased onthe hierarchy of statutes over regulations. If PL 11-
100 created the pogtion of “Contracting Officer,” then aclaim by P& S, that the podtion does not exig,
cannot be valid. Essentidly, the statute should control, and since the positionwas created by Statute, the
gtatute should be read in conjunction with the Contract to give the Contracting Officer the authority the
Legidature intended through enacting the legidation.

The Paintiffs contend that while the term Contracting Officer does not exigt in the Procurement
Regulations, it does exist extensvely in the Federd contract regulation scheme. The legidative history of
PL 11-89 and the addition of a “Contracting Officer” through amendment of PL 11-89 by PL 11-100,
provide the suppogtion that the legidature intended the Contracting Officer to have the powers detailed
above.

B. Defendants Contention

The Contract itsdf provides, that for guidance purposes, the parties should |ook to the Procurement
Regulations toresolvedisputes. The Procurement Regul ations definetherole of the Expenditure Authority,
but do not define precisdy what a Contracting Officer is. A plain meaning review of the Procurement
Regulaions weighs in favor of providing the Expenditure Authority with the power to make the
determinations regarding the Contract.
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The Defendants assert that the legidative history supports this position, based on an andys's of
bond, when taken in conjunction with the amendment. An amendment to PL 11-89 was made for the
purpose of conforming the bond requirement designating the Commissioner of the PSS as the Expenditure
Authority. In so doing, the Legidature provided the Expenditure Authority withthe power the Legidature
origindly intended, in proposed House Bill N0.11-443 (prior to itsamendment to House Bill No. 11-443,
House Draft 1). The Defendants state that any other interpretation would amount to fraud on behdf of the
Legidature. Ataminimum, thelegidativehistory suggeststhat decisionsshould be made by the Contracting
Officer and the Expenditure Authority in tandem.

Finally, the Defendants assert that the Commissioner of the PSS cannot be estopped from using
her authority inmatters concerning the Contract. Because she could not effectively waive her power, then
the decision making authority was never trandferred to the Contracting Officer.

4. Does the Contracting Officer or the Expenditure Authority Have the Power to Bind the
Commonweath?

The Plaintiffs accurately characterize the issue as “not who gets to make payments, but who gets
to decide whether payment isdue.” The statute clearly crestes the role of Contracting Officer concerning
the congtructionof the school. PL 11-100, 8 1. Reaffirming that distinction, the L egidature again amended
the law, but |ft the designationof the Secretary of the DPW as the Contracting Officer withinthe statutory
text. PL 12-62, 8 2.

It is a basc legd premise that statutes control over regulaions and regulations control over
contracts. Farrell v. United States, 313 F.3d 1214, 1219 (9th Cir. 2002). Additiondly, satutes void
aregulationwhenit conflictswiththe statute. K-Mart Corp. v. Cartier, Inc. 486 U.S. 281, 294 (1988).
The P& S decison refused to acknowledge the existence of a Contracting Officer Sating:

In the Federal regulatory scheme, a Contracting Officer performs these responsihilities.

In the CNM I contracting scheme, as set out inthe CNMI_PR, the Expenditure Authority

has these responsibilities. Thereisno “Contracting Officer” in the CNMI-PR.

P&S Decisonat 7. Any application of regulations, as stated above, must conform to the applicable
datutes. Basing an agency decisionon the notionthat something that does not exist within the confines of
its own regulations, when it does exigt within the universe of Commonwedlth statutes, is error.

The Contract requires alayered gpproach concerning interpretation of the instrument:
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Interpretation and Vaidity

(8 This contract shdl be interpreted under the lawsof the Commonwedth of the

Northern Marianaldands. Whereno loca law isavalable to resolve a particular

lhe matir i iepte ntelng o Fecere AcoLiation Reguistion and deuSons

interpreting it, aswell as scholarly treatise on U.S. federa procurement law.
Contract, Generd Condition5(a). Thefirgt sentence done demandsrecognition of the Contracting Officer
as created by PL 11-100. The second sentence requires that where no local law exists on the subject,
andogous federa dternatives should be examined. The basis of the P& S decision was that the position
of “Contracting Officer” did not exigt within the Procurement Regulations, and the agency was obligated
by the Contract provisions to determine what the role of “Contracting Officer” entailed. Within Generd
Condition 5(a) is guidance for understanding the role of the Contracting Officer, and that guidance occurs
through andlyss of federal procurement law, cases, regulaions, decisons and treatises. P& Sfailed to
follow that step.

Contracting Officersare “those individuas withthe authority to execute contractual documentsthat
bind the Government and to Sgn determinations and findings and other interna documents” J. CiBNIC &
R. NAsSH, ADMINISTRATION OF GOVERNMENT CONTRACTS 34 (3d ed. 1995). Furthermore, Federa
Acquistion Regulations define Contracting Officers as those persons “with the authority to enter into,
adminigter, and/or terminate contracts and make related determinations and findings” 48 C.F.R. §2.101
(2003). P& S was required to look to the federal scheme in interpreting the Contract provisons. Using
these resources to define the authority and understand the role of the Contracting Officer was the proper
course of action for P& Stotake. Thisisespecidly soin light of the following satement by P& S. “[t]he
Genera Conditions which have been made part of this contract are virtually identical with Federa
provisons giving findity to Contracting Officer decisons regarding time extensons and equitable
entittement.” P& S Decisonat 7. P& S recognized the Contract’ s General Conditions as being smilar to
federd provisons, and in absence of law setting forth the responghbilitiesand authority of the Contracting
Officer in the CNMI, P& S should have used available federa resourcesto aid in interpretation, per the

Contract provisons.

A. Lepidative Hisory

“Itisappropriateto turnto legiddive history for guidance where astatute * may reasonably be read
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in two ways, or where no single path of meaning clearly gppears.” Babauta v. Superior Ct., 4 N.M.I.
309, 312 n.18 (1995) (quoting Songao v. Commonwealth, 4 N.M.I. 186, 190 n.18 (1994)). When a
satuteis clear and unambiguous thereis no need to go beyond the language of the Statute for interpretation
purposes. Aguon v. Marianas Pub. Land Corp., 2001 MP 4 { 30.

However, when a Satute is unclear, the Court's objective then is to ascertain and give

effect to the intent of the legidature. In discerning legidativeintent, the statute must be read

asawhole, and not asisolated words contained therein. The intent of the legidature may

a so be determined fromirrdevant legidative history, induding standing committee reports,

which are highly persuasive evidence of legidative intent.

Id. (internd citations omitted). This Court must look to the legidative history in order to ascertain who the
Legidature intended to have the authority to bind the Commonwedlth.

House Draft 1 of House Bill No. 11-443 (which became PL 11-89), the genes's of the Contract,
amended the designation of “ Expenditure Authority,” changing the designation from the Commissioner of
the PSS to the Secretary of the DPW. See Pls’ Ex. M. This change in who was to assume the role of
Expenditure Authority was precipitated by Rep. Hofschneider. See PIs.” Ex. N, Journal of House of
Representatives Session at 45. Speaker of the House Benavente stated during that session:

[T]his should be separated fromthe ideaof a expenditure authority for operations of PSS

versus expenditure authority for construction of buildings and in this case, yes, we are

taking about congruction of buildings our classooms. But whenever we have

condruction of buildings for this government we provide that over to the Department of

Public Works where they have the technica people to review those particular projects .

Id at 49. After some deliberation on the maiter, including consdering whether DPW or the Commissioner
of the PSS should possess the authority, the amendment to House Bill No. 11-443 was adopted. 1d. at
51.

Acting Governor Sablan determined that, based on the representationinthe bond for this project,
the Commissioner of the PSS should be granted Expenditure Authority, in order to avoid losng funds
associated with the project. See PIs” Ex. B, Governor Sablan’s Tranamittal Letter. House Bill No. 11-
455, House Draft 1, Senate Draft 1 (which became PL 11-100) amended Section 6 of PL 11-89 to
designate the Commissioner of the PSS as the Expenditure Authority and the Secretary of the DPW asthe
Contracting Officer. See PIs” Ex. P. Rather than provide the Commissioner of the PSS with the sole

authority over the contract, the Legidature sought to retain the power it had granted to the Secretary of
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DPW, through the creation of the Contracting Officer role. That role should not havebeenignored by P& S
inising its decison.

It seems clear that the Legidature intended for the Contracting Officer to have authority over the
Contract, particularly over the technica aspects. The intent of the Legidature made its way into the
language of the Contract itsdlf. 1t istherefore, dso important to note the role of the Contracting Officer as
expressed in the contract:

Authorities and Limitations

(AL s g ot sty e g

Commonweathand toexercisetheri ghts, responsibilities, authoritiesand functions

vested in him by the contract documents. . . .
Contract, Clause 7(a). The Commissioner of the PSS executed the Contract with the above provison
included. P& S aso submitted a certification that the “ contract isincompliancewith CNMI Procurement
Regulaions” SeePls’ Ex. E.

Government agencies involved in the same contract are bound by the actions of the Contracting
Officer. United States v. Mason & Hanger Co., 260 U.S. 323, 326 (1922). “A dtizenhastheright to
expect far deding from his government, and this entailsin the present context tresting the government as
aunit rather than as an amagam of separate entities” S & E Contractors, Inc. v. United Sates, 406
U.S. 1, 10 (1972) (internd citation omitted). Where the Contracting Officer is imbued with decison
making powers and has the authority to bind the Commonwedth, those decisons must be respected by
other agencies involved in the projects. Individuas and corporations involved in ventures with the
Commonwedlth Government have the right to expect that they are deding withthe Government asawhole,
and not as diffuse, splintered entities. If the Legidature chooses to create a Contracting Officer, and the
subsequent contract providesthat officer with certain authority, the actions of the officer that are withinthat
authorityshould control. The Contract provided directly to the Contracting Officer, the power to determine
the adequacy of performance and whentime extensons were permissible. “[T]he Contracting Officer will
.. . extend the contract time when, in hisfind judgment, the findings of fact justify such an extension, and
hisfindings of fact thereon shal be find and conclusve” Contract, Clause 15(3).

[A]cceptance by the Commonwed thshdl be madeaspromptly aspracticable after the completion

and ingpection of dl work required by the Contract. A ance shdl be find and conclusive
except as regards latent defects, fraud, or such gross mistakes as may amount to fraud , or as
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regards the Commonwedth' s right under any warranty or guarantee.

Contract, Clause 35(f). Clause 35(f), when read in conjunctionwithClause 7(a), which provides. “who
done dhdl have the power to bind the Commonwed thand to exercisethe rights, respongbilities, authorities
and functions vested in him by the contract documents,” placesthe authority of acceptance under control
of the Contracting Officer. Contract, Clause 7(3).

“Additive Work and Equitable Adjustments’ wered so powers granted to the Contracting Officer
under the Contract. Authority to*makeany change in the work within the general scope of the contract”
is expresdy granted to the Contracting Officer. Contract, Clause 19(a). “Equitable Adjustments’ refers
to the power to increase or decrease work or time for performance, and is aso specifically granted.
Contract, Clause 19(d). Findly, the Contracting Officer has the ultimate authority to issue a “unilaterdl
determination” adjusting the contract price or granting time extensgons. Contract, Clause 20(f). The
authority of the Contracting Officer in the above mattersis fina and conclusive.

The “Expenditure Authority” is not granted such powers under the Contract. Thereareprovisons
withinthe Contract regarding disputes between the Contractor (Tano) and the Commonwealth concerning
interpretation, performance and compensation due under the Contract, that may involve the Expenditure
Authority, depending on whether adisputeisfiled. See Contract, Clauses 17(b) and (f). However, the
creation of a Contracting Officer by the Legidature is effectively an implied repeal of those Expenditure
Authority powers, because they are inconsstent with the statute,

B. Rale of the Expenditure Authority

An Expenditure Authority is“that public officid who may expend, obligate, encumber or otherwise
commit public funds under the Planning and Budgeting Act or under any annua appropriation act.”
Procurement Reguldions § 1-201(13). Under contracts where no Contracting Officer is present, the
Expenditure Authority would have the responsibility to supervise and inspect projects.

It isthe responsibility of the officid withexpenditure authority to endure that the contractor

does not 9gn the contract or incur any expenses under it until dl necessary government

sgnatures have been obtained. The supervision, inspection, and administration of a

government contract isthe primary responshility of the officid withexpenditure authority.
Procurement Reguldions § 2-104(9). This particular section of the Procurement Regulations however,

does not survive enactment of the statute, PL 11-100, whichcreated a Contracting Officer for this project.
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Thedtatute, and vis-a-vis the statute, the Contract, providethat the Contracting Officer istheindividua who
possesses the authority for supervison and ingpection.

Asdefined inthe Procurement Regulaions, the “ Expenditure Authority” hasthe power to “expend,
obligate, encumber or otherwise commit public funds’ in contract matters. Procurement Regulations 8 1-
201(13). Section 2-104 of the Procurement Regulations provides aten-step process that a contract must
go through fromitsinception. They are not part of the definition of what it meansto assumetherole of the
Expenditure Authority under a plain meaning andyss. Therole of the Expenditure Authority can gill be
employed to prevent fraud and misuse of public funds, but does not involve, in this indance, the
management of a constructioncontract. The Expenditure Authority still hasthe power to expend, obligate,
encumber and commit public funds, but nowhere does this definition include adminigtration of projects.
5. Koblerville Contract

Also at issue isthe disposition of disputesconcerningthe Koblerville Contract. Tano filed adispute
with the Contracting Officer, Secretary Reyes, and aso submitted a copy to P&S. See Pls.” Mot. For
Summ. J. at 45. P& Sdirected Tano to re-file their dispute with the Commissioner of the PSS. 1d.

Central to this question is the defining of who is the officid with “contracting authority” who is
responsible for “atempt[ing] to resolve the dispute by mutud agreement” under Procurement Regulations
§ 6-201. Under the andlysis presented in this Order, the individuad with “contracting authority” is the
Contracting Officer. Public Law N0.11-100, § 1 designated the Secretary of the Department of Public
Works asthe Contracting Officer, and therefore he hasthe contracting authority under the contract. Thus,
P& Sisrequired to abide by the decisions of the Contracting Officer.

IV. ORDER

Fantiffs motionfor Summary Judgment isGRANTED. Inview of theforegoing, theDefendants

Motion for Summary Judgment isDENIED.

SO ORDERED this 29th day of July 2003.

IS]
David A. Wiseman
Asociate Judge
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