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"IN THE SUPERIOR COURT £ /ﬂ e
FOR THE P il
COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS

Civil Action No. 98-1248B

GENERAL and DIVISON OF Civil Action No. 98-1147B

IMMIGRATION SERVICES,
Petitioners,

CHI, MIN YUE,

ORDER OF DEPORTATION

<GENERAL ad DIVISION OF
IMMIGRATION SERVICES

Petitioners,

V.
ALICIA FABRICANTE,
Respondent.
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. PROCEDURAL BACKGROUND
This metter came before the Court in former Courtroom A on Pditioners petition for order
ito show cause Robat Goldberg, Esg. appeared on behdf of Petitioners. Joe Hill, Esg. gpopeared
on behdf of Regpondents. The Court, having reviewed the memoranda, dedaraions and exhibits
lhaving heard and congdered the arguments of counsd, and being fully informed of the premises now
irenders its written decison.
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II. FACTS

In October 1998, the Attorney Gengrd and Dividon of Immigration Savices (“Petitioners’)
filed a Pdition and Order to S}low Caue agand Regpondent Alida Fabricante (“Respondent”)
dleging that Faoricante had overdayed her nonresdent worker entry permit which expired in
September 1992.

In November 1998, Pditioners filed another Peition and Order to Show Cause agand
Respondent Chi Min Yue (“Respondent”) dleging that Chi had overdayed her thirty-day busness
pamit which expired in November 1995.

On Decamber 1, 1998, a daus conference was hdd in both maters At this time nather
Respondent contested the fact that thelr respective overday was a vidble bass for thar deportability.
Indead, Respondents contended that since they now have United States ditizen children, such datus
entitles them to be voluntarily deported. In the dternaive, Respondents contended thet the Court has
the authority to grant the rdief they saek snce Commonwedth judges act in Smilar capadty to federd
immigration  judges The Court ordered the parties to brief the issues put forth by Respondents and
and St a hearing date of January 5, 1999, for ord argument.’ Following ord argument, the Court
took the matter under submisson. In the interim, however, Petitioners filed an goped ina different
zase chdlenging the Court's authority and jurisdiction to grant the rdief requested by the Respondents
in this case.? As such, the Court ordered this méter to remain under submisson until the Supreme
Court issues a ;uling on the gpped. Pditioners then filed a Pdition for Writ of Mandamus sasking
an order commanding this Court to deport Respondents The Supreme Court denied the writ but
urged this Court to issue a ruling in this matter.
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YOn December 17, 1998, the Court ordered the Fabricante and Chi cases consolidated for purposes
of briefing and hearings

ZOffice dof the Attomev Generd v. Sagun, Civil Adion No. 98-1022B, Appeal No. 98-041.
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I ISSUES
1. Whether the fact that a deportable dien parent has a United States dtizen child is rdevant
to the immigraion datus of that‘alien parent?
2. Whether the Court has the authority to grant voluntary departures to depot-table diens?
Iv. ANALYSIS
A. Immigration_staus
In opposing voluntary deportation, Petitioners contend that the mere fact that a deportable dien
parent gives birth to a child in the CNMI has no bearing on the immigration satus of that dien parert.
The Court finds that a lengthy andlyss on this issue is not required snce it is a sdttled issue
in the Commonwedth that the datus of dtizen children is irrdevant to the deportability of the parents
Office of the Attornev Generd v. Lieava, 2 CR 926, 929-930 (D.N.M.1.App.Div. 1986). Therefore,

the fact that Respondents Chi and Fabricante bore children in the CNMI s irrdevant for purposes of
determining whether Respondents themsdves are deportable
B. Vduntary departure

In oppostion to Respondents request for voluntary departure, Peitioners contend that the
Court is without authority to grant such rdief to deportable diens gnce the authority to do o reds
dy with the Executive Branch via the Attoney Generd.  Respondents, however, contend that
CNMI Superior Court judges can grant requests for voluntary departure Snce they exerdse equivdent
adjudicatory fuﬁctions & immigrdion judges under the federd immigraion sysem.

As suggested by Pditioners, two CNMI datutes gopear to be rdevant to the Court’s inquiry.
The fird is 3 CMC § 4341, which provides the dautory framework for the commencement of
deportation proceedings, as wel as for hearings on and digpogtions of petitions to show cause This
daute dates in rdevat pat tha:
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Attorney Gened . . . ".
3 CMC § 4343. Thus dthough it is dear that the Attorney Generd has the discretionary  authority
to grant pre-hearing voluntary departures, 3 CMC § 4343 is Slent as to whether the Court has smilar
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ﬁé ' I | authority. The second datute a issue is 3 CMC § 4343, which provides for pre-hearing voluntary

2 || iepartures. It provides in pertinent pat thet:
“A heaing on the petmon to show cause shdl be before the Commonwedth Trid Court. A
determination of deportability shdl be mede if there is dear and oonvlnang evidence that the
facts dleged as grounds for deportation is true . . . "

} CMC § 4341(e). Subsection (f) continues

“If the trid ocourt makes a delermination of deportability, an order of deportation shdl be
entered and the raoondent dhdl forthwith be deported.”

3 CMC § 4341(f). In other words the Court must enter an order of deportaion if a cae of
leportability is proven by dear and convindng evidence However, much like the conduson
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, 0 regarding § 4343 above, the language of § 4341(e) or (f) is slent as to whether the Court can -grant
1 respondent’s request for voluntary departure once the hearing on the order to show cause hes
{ i :ommenced.

3 Sill, the Court does not end its inquiry here. As noted by Respondents the Court has
14
15
16
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sreviously ordered thet a nonresdent dien be dlowed to voluntarily depart the Commonwedth upon
stipulation by the Attorney Generd even dter the Court found the dien deportable.? Thus it ssams
:ntirely contradictory for Petitioners to suggest that the Court is without authority to grant voluntary
lepartures here, yet saek the Court’'s gpprovd for amilar rdief in other cases of proven deportability.

As a find area of discusson, the Court looks to federd immigration cese lawv which both the

Court and Peitionars have used in the pest as a guide to intepreting CNMI immigration law. The
inalogous federd datute to 3 CMC $4343 is 8 U.SC. § 1254(e), which provides the United States
Attorney Generd with discretionary authority to permit a deportable alien to voluntarily depat the
United States.  Depite the discretion provided to the Attorney Generd, federd immigration judges
dn have the discretion to grant requests by deportable diens for voluntary departure under this
satute. See Hernandez-Luis v. INS, 869 F.2d 496 (9® Cir. 1989).
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¥See Attornev Generd v. Cabusan, C.A. No. 96-366 (Stipulaion re Motion for Say/Dismissd and
26 | Rdief from Order of Deportation/Order, dated June 13, 1997); Attornev Generd v. Tobias, CA. No.
97 144 (Stipulaion Mation for Stay/Disnissd and Rdief from Order of Deportation/Order, dated
27 | December 19, 1997).
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While cases invalving voluntary departure have routindly been resolved in the Commonwedth
Superior Court, the Government now seeks to chdlenge the Court's authority to grant such rdief
where drcumdances warrant it” The loss of such disoretionary authority may not only redrict the
adility of the Court, but that of the Attorney Genard as wel, to expeditioudy resolve immigration
cases. If it is found that the Court has no authority to grant voluntary departures, it could not do o
even if the Attorney Genard agrees to such rdief. This issue will regppear frequently and should be
reolved by the CNMI Supreme Court on goped. If the Court grants a voluntary departure to
Respondents and the ruling is appealed by Peitioners, there will be no one to litigate the issue on
goped. This is precisdly what occurred in the Sggun case, cited above. Conversdy, if the Court
orders the Respondents deported, they will have a vested interest in pursuing a resolution of this
matter on gopedl.

V. CONCLUSION

For the reasons dated above, Respondents Chi Min Yue and Alicia Febricante are ordered to

be deported from the Commonwedth on September 24, 1999, or as soon thereefter as the Peitioners

zan make the necessay arangements

So ORDERED this 2 day of Augugt, 1999,

w8 Gl —

TIMOTHY HBELLAS, Asodae Judge
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