IN THE SUPERIOR COURT
FORTHE
COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS

NORTHERN MARIANASHOUSING Small Clams Case No. 96-485
CORPORATION,
)
Plantiff, )
)
V. ORDER GRANTING
DEFENDANT CHIPWELONG'S
MOTION TO DISMISS
ASTERIO RUBEN ad
ANGELINA CHIPWELONG )
Defendarts. ;
)

I. PROCEDURAL BACKGROUND
This metter came before the Court on August 20,1998, inCourtroom A on Defendart Angelina
Chipwelong’ s motion to dismiss. Michael A. White, Esg. appeared on behalf of Plartiff. Douglas W.
Rhodes, Esg. appeared on betelf of Defendart Angelina Chipwelong. The Court, having reviewed the
memoranda, declarations, ard exhibits, having heard and corsidered the argurments of coursel, and being

fuly informed of the premises, now rerders its written decision.

FOR PUBLICATION

[p. 2] Il. FACTS

In1987, Plaintiff NorthernM arianas Housing Corporétion (herenafter referred to as “NMHC”)
enteredirto alease agreement with Defendarts Agerio Ruben ard Angelina Chpwelongwhereby NMHC
leased to Defendarts a houselocated in the Gargpan Anrex | Subdivision. The lease was subsequently



terminated in October 1991.

As of the date the lease was terminated, Defendants were indebted to NMHC for unpaid rent
totaling $1,036.00. In addition, Defendarts were obligated to pay NMHC the cost of repair to the
premises, which totaled $646.28.

On March 12, 1996, NMHC filed a small clainrs action against Defendants seeking dameges in
the amourt of $1,682.28 plusinterest. The next day, Defendant Ruben was served with the summons and
complaint. A default judgment was taken agpirst Defendant Ruoen onApril 12, 1996. The processserver
was unable to locate and serve Defendart Chipwelong. On sixoccasions, the amdl daims summons was
reissued and provided to various process servers in an attenpt to have Defendart Chipwelong served.
Firally, in Jaruary 1998, Defendart Chipwelongwas located at her sister’ s residence in Dan Dan ard was
served withthe summons and complaint.

This matter was set for trial onMay 21,1998, but was cortinued by the court until Jure 4, 1998,
to allow Deerdant Chpwelongtoobtaincounsel. OnJuly 21, 1998, Deferdant filed a motion to dismiss
the complant on two grourds: (1) thet the statute of limitations hed runpursuantto 7 CMC § 2505, and
(2) that service was not completed within 120 days as required by Rue 4(m) of theComnmonwealth Rules
of Civil Procedure.

1. ISSUES

1. Whether NMHC'’ s complairt is barred by the statute of imitations?

2. Whether NMHC’ scomplaint should be dismissed pursuant to Rue 4(m) of the Commonwedlth
Rues of Civil Procedure?

[p. 3] IV. ANALYSIS
B. 7CMC § 2507

Defendant Chipwelong contends that NMHC’ s action is barred as the complant was not filed
within the applicable statute of limitations. As such, the action nrust be dismissed.
7 CMC 8§ 2505 provides, in pertinent part, that:

All actions other than those covered in 7 CMC 88 2502, 2503, and 2504 shal be
commenced within six years after the cause of action acarues. . .

7 CMC § 2505.



The cause of action at isste is governed by 7 CMC 8§ 2507, which provides that:

Inan action brought to recover the balance due ypon amutual and openaccount, or upon

acauseof action yoon whch partial payments have been made, the cause of action stall

be congdered to have accrued at the time of the last item proved in the account.
7 CMC 8§ 2507 (emphesis added).

Therefore, based on the statutes above, the complaint must have beenfiled within Sx yearsof “the
last item provedinthe account”. According to the statemert provided to Defendart Ruben in April 1996,
the last rertal payment was mede on April 3, 1991. Assuch, the statute of limitations would have run on
April2, 1997. However, the complant was filed on March 12, 1996 - nearly thirteen months before April
2, 1997. Assueh, the conplaint was timely filed.

A. Com.R.Civ.P., Rule 4(m)

Insupport of her motion, Defendart Chipwelong contendsthat service was ot effectuated on her
withinthe time prescribed by Rule 4(m) of the Comnonwedth Rules of Civil Procedure. As such, the
complant mustbe dismissed. In opposition, Plaintiff contends that it has showngood cause for its falue
to effectuate service and therefore, the conplaint shoud not be dismissed.

Comnonwealth Rules of Civil Procedure, Rue 4(m), provides inpertinert part as follows:

TIME LIMIT FOR SERVICE. If sarvice of the summons and conrplaint is not

made upon a defendart within 120 daysafter the filing of the conplaint, the court, uoon

motion or on its own inttiative after notice to the plaintff, shal dismiss the action without

prejudice as to that defendart or direct thet service be effected within a specified time;

provided that if the plairtiff shows good causefor thefailure, the court shall extend the time

for service for an appropriate period . . .

Com.RCiv.P. Rue 4(m).
[p. 4] Inorder to avoid dismissal for falure to serve the complaint and summons within 120 days after

filing, a plaintiff must show*“ good cause”. Finbresv. United States 833 F.2d 138, 139 (9™ Cir.1987); see

a Habib v. General Motors Cormp., 15 F.3d 72 (6™ Cir.1994)(the plaintiff bears the burden of

establishing “ good cause” to judtify fallure of timely service).
Defendart Chipwelong contendstheat the holdingin Guerrero v. L & T International, 3 CR 650

(N.M.I. Tria Ct. 1989) mandates dismissal of the instant action  In Guerrero, the Comnmonweslth Trial
Court dismissed a persordl injury conplant under Com.R.Civ.P., Rule 4(j) dter finding that the plaintiff

failed to show good cause why service was not made within 120 days of the filing of the complairt. Inits



decision, the Guerrero court held that if a plaintiff canmot show good cause, the court must dismiss the

action. Ild. However, as noted above, the Guerrero decisionwas based on the Comnonwealth's former

Rue 4(j). The language of the Commonwealth’s Rue 4(j) was amended and the rule redesgnated Rule
4(m) after its federal counterpart, FRCP Rue 4(j), was amended and redesignated FRCP Rule 4(m) in
1993. Like the Commonweslth’s former Rue 4()), the languege of Com.R.Civ.P. Rule 4(m) tracks the
language of FRCP 4(m) verbatim.

In light of the distinct smilarities between the Comnonweadlth rue and the federa rule, the Court
dees it gppropriate to look to federal court decisions interpreting FRCP Rue 4(m). See Govendo v.
Micronedan Garment Manudaduring Inc., 2 N.M.l. 270, 283 (1991). As such, couts that have

interpreted Rule 4(m) urder the amended language have held that the new rule requires a court to extend
time if good cause is shown ard to alow a court discretion to dismiss or extend time absent a showing of

good cause. See Hederson v. United States 517 U.S. 654, _ , 116 S.Ct. 1638, 1643 (1996);

Petrucelli v. Bohringer and Ratzinger, 46 F.3d 1298, 1304- 1305 (3™ Cir.1995); FRCP 4(m) Advisory
Comnittee Note, (1993).

“Good cause” exigts in situaions where a plaintiff has made reasonable, diligert efforts to effedt
service on the defendart. T & S Rentdsv. United States 164 F.R.D. 422, 425 (N.D.W.Va. 1996); see

a9 Bachenski v. Malnati, 11 F.3d 1371, 1377 (7™ Cir.1993)(a plaintiff s attenpts at service needbe at

thevery least acconpanied by sorre showing of reasorable diligerce before good [p. 5] cause canbe
found). The utimate determination of good calse is leftto the sourd discretion of the court. Friedman v.
Estate of Presser, 929 F.2d 1151, 1157 (6" Cir.1991).

In the caseat bar, the Court finds that NMHC has not shown good cause for its failure to effect
service on Defendart Chipwelong NMHC contends thet it diligertly attenpted to effect service on
Defendant Chipwelongbut tha its numerous attermts at service were unsuccessfu. However, therecord
is bereft of any evidence of good causefor NMHC' sfalure to serve Ms. Chipwelongwithin 120 days of
the fiingin the complant. For exanple NMHC' s process server, JohnPialur, asserts that when he served
Defendart Ruben in March 1996, he was advised by Mr. Ruben at that time thet Defendart Chipwelong



was off-island.* On five subsequent occasions between April 19, 1996 and Juy9, 1997, Mr. Pialur was
provided reissued summonses to serve Defendant C hipwelong and “made various inquiries as to Ms.
Chipwelong’ swhereabouts, but wasunable to obtain ary informetion”.? Nowhere in his declaration does
Mr. Pialur indicate whet reasoreble efforts or actions he took to obtain informetion on Defendart
Chipwelong's whereabouts. For exanple athough Mr. Pialur relied on Defendart Ruben’s initial
representation that Defendant Chipwelong was off-idand, thereis nothing to show thet Mr. Pialur made
any subsequent inquiriesto Mr. Ruben.® Likewise, the proffered declaration of Ana C. Magofnais of no
help to NMHC either. Ms. Magofradeclares that inadditionto Mr. Pialur, she provided copies of the
reissed sumnonses to other process servers aswell.* However, Ms Magofna states that “ each of these
other process servers orally advised methet theywere urable to locate Defendart Chipwelong’.> Not only
does the declarationof Ms. [p. 6] Magofna fail to indicate who infad the * other process servers’ were,
but the declaration is wid of any evidence of what the “other process servers’ did to locate Ms.
Chipwelong

As noted by the Henderson and Petrucelli cases cited above, acourt has discretion under Rule

4(m) to erlargethetime for service evenabsent a showing of good cause. However, this Court will not
exercise suchdiscretion in ths case. The small claims action at issue was filed in March 1996 - nearly three
years ago. Moreover, NMHC has not submitted any tangble proof to the Court to show that in the
twenty-two months between filing and service thet Mr. Pialur or the * other process servers' took any
reasorable steps to locate and serve Defendart Chipwelong  Sinply causinga sunmons to be reissued
without some proof of reasonable or diligent attempts to locate Deferdant Chipwelong does not justify a

dicretionary enlargament of time for service in ths case.

1See Declaraion of John M . Pialur, deted August 20, 1998, at page 2, 1 4.
2d. at 15.

3Subsequent inquiries to M r. Ruben would have provided at least some showingof diligence and may have been fruitful
consdering thefact that Ruben and Chipwelong have six children together. See Reply t o M emorandum to M otion to Dismiss, a
page 6, 12.

“See Declargion of AnaC. M agofna, dated August 20, 1998, at page 2, 1 4.

51d.



Based on the foregoing, NMHC has not shown good cause for its failure to serve Defendart
Chipwelong within the time condraints of Com.R.Civ.P., Rule 4(m). Moreover, based on the facts
preserted beforeit, the Court will not exercise its discretion and enlarge the time for service. Assuch, the
motion to dismiss is grarted and NMHC's complairt shall be dismissed without prejudice pursuant to
Com.R.Civ.P., Rule 4(m).°

V. CONCLUSION

For all the reasons stated above, Defendart Chipwelong s motion to dismiss is GRANTED.
Plaintff NMHC’ s complant shall be digmissed without prejudice.

So ORDERED this_10 day of February, 1999.

/9 _Timothy H. Bellas

TIMOTHY H. BELLAS, Associate Judge

8In dismissing NM HC’s complaint without prejudice, the Court notes that any attempt at refiling will be met with a
successful statute of limitations challenge



