IN THE SUPERIOR COURT
FOR THE
COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS

OFFICE OF THE ATTORNEY GENERAL ) Civll Action No. 98-731
and DIVISION OF IMMIGRATION
SERVICES
Petitioners, )
' )
CONSTRUCTION EQUIPMENT AND g ORDER DENYING TOWER
OTHER PERSONAL PROPERTY SEIZED ) CONSTRUCTION CORPORATION’S
ATTOWERCONSTRUCTION SITEIN MOTION TO DISMISSAND M OTION
SAN VICENTE, TO STRIKE
Respondent Property. ;
)
)
TOWERCONSTRUCTION CORPORATION, )
Redl Party in Interest. 3
)

I. PROCEDURAL BACKGROUND
This matter came before the Courton August 26, 1998, inCourtroom A on Real Party in Interest
Tower Construction Corporation’s notion to dismiss. Robert Goldberg, Esg., appeared on behalf of
Petitioners. Pedro M. Atalig, Esg. appeared on betelf of Real Party in Interest Tower Corstruction
Corporation. The Court, having reviewed the memoranda, declarations, and exhibits, having heard and
considered the arguments of coursel, and being fuly informed of the premses, now renders its written

decision.

FOR PUBLICATION



[p. 2] Il. FACTS

On Jure 4, 1998, agents from the CNM|I Department of Labor and Immigration (hereinafter
referredto as“DOL1") conducted an immigration inspection at the congructionsiteof Real Party in I nterest
Tower Construction Corporation (hereinafter referred to as “Towe”) in San Vicate, Sapan. The
inspection was based, in large part, on an anonymous call received by DOLI that illegal aiens were
workingat the site.! Asaresutof the inspection, sixteen individuals werefound to be workingfor Tower
illegally. Inaddition, DOLI officers seized numerousitens of construction equipment fromthesite.?

On July 9, 1998, the Office of the Attorney Gerera and Divison of Immigration Services
(hereinafter referred to as “Petitioners”) filed a Petition for Forfeiture of Persoral Property seeking
forfetture of the property seized at Tower’ s construction site.

On Jdy 30, 1998, Tower fied theinstant motion whereby it seeks to have the Petition dismissed
pursuant to Rue 12(b)(6) of the Comnonwealth Rules of Civil Procedure.

[l. 1SSUES

1. Whether typographcal errors in Puolic Law 9-5 void 3 CMC 8 4361(c) and (e)?

2. Whether 3 CMC 84365 isacrimd forfeiture statuterequiringa crimrel conviction prior to
asset forfeiture?

3. Whether the search was lawful under the Fourth Amerdment?

4. Whether the government has shown that, prior to seizing the congruction equipment, it hed
probable causeto believe that the equipment was substantially comected to immigration viol etions?

5. Whether Tower hes stardirg to chellenge the forfetture of the personalproperty of its president,
Hyon Ok Lee, or its non-resident employees?

[p. 3] IV. ANALYSIS

|. Motion to Dismiss

! See M emorandum from Immigration Investigator Nicolas T. Rey es to Capt ain Edward Sablan, dat ed June 4, 1998, attached as
Exhibit 2 to Petitionfor Farfeiture of Pesond Property.

2 The sdzed goods included numerous corstruction tools and two pickup t rucks. See M emorandum from Captain John Tatanoto
Captain BEd Sablen, daed Jure 23, 1998, atached as Exhibit 1 to Petitionfor Farfeiture of Peasond Property.



A. 3CMC 88 4361(c) and (€)

In Jure 1994, Public Law 9-5 was signed irto law to provide for the increased authority to the
Immigration Office for, amongst other things, to apprehend ard deport illegal aliens Indoingso, Public
Law 9-5 repeal ed stbsections (0), (d), (e), ard (f) of 3 CM C 84361 inthar entirety, and then re-enacted
the stbsections to correct defects inthe existinglaw. However, atypographical error was mede in Public
Law 9-5whereby § 4362 was inadvertertly sibstituted in place of 8 4361. Based on this error, Tower
contendsthat Public Law 9-5 voided § 4361 and the datute should be treated asthoughit never existed.
However, as Petitioners correctly point out, not only was the typographica error corrected in House Bill
9-69 which supported Public Law 9-5, but the Comnonwesalth Code also corrected the error in the
codified statute long before the instant property seiaure. As such, the Court finds Tower’s argunment
urpersuasive as to this issue.

B. Civil va crimind forfdture

Tower contends that 3 CMC 8 4365, the immigration forfeture statue, is a crimina forfeitue
statute. Assudh, a criminal conviction is required before Tower’ s property can beforfated.

There are two types of forfature: criminal and civil. A criminal forfeiture is an in personam
judgment against a person convicted of a crime, while a civil forfeiture is anin rem proceedingin which
ligbility attachesto particular property and ot to particular institutions or individuals. See Alexander v.
United States 509 U.S. 544, 557-559, 113 S.Ct. 2766, 2775-2776, 125 L.Ed.2d 441 (1993). Thus,
the deferdant in a criminal forfeture proceeding is the person, and the deferdant in a civil forfeiture
proceedingis the particular property. See Austin v. United States 509 U.S. 602, 614-617, 113 S.Ct.
2801, 2808-2809, 125L.Ed.2d 488 (1993). However, unless a forfeiture statute specifically requiresit,

a criminal convictionisnot a prerequdte to forfature. State v. Lincoln County, 605 So.2d 802, 804

(Miss.1992); State v. One 1978 Chevrolet Corvette, 667 P.2d 893, 896 (K an.App. 1983); Marks v.
State, 416 So.2d 872, 874 (Fla.App. 1982); City of Talahassee v. Ore Y ellow 1979 Fiat, 414 So.2d
1100, 1102 (FlaApp. 1982).

[p. 4] Incondrung3 CMC § 4365 with the authorities cited above, the Court findsthat forfeitures
occurring through this statute are civil in reture and not criminal. Not only do the forfeitures proceed



againg the seized property and ot against the person, there is no mention inthe statute of a criminal action
or corviction beinga prerequsite to forfeiture.

C. Search

Searches [and seizures] corducted outside the judicial process, without prior approval by judge
or megistrate, are per se unreasonable under the Fourth Amendment - subject only to afew specifically
established and well-delineated exceptions. Katz v. United States, 389U.S. 347, 357, 88 S.Ct. 507, 514,

19 L.Ed.2d576 (1967). The government has the burden of proving by a preponderance of the evidence
whether a searchcomes within anexception. Comnonwealth v. Pangelinan 3 CR 357, 359 (N.M.I. Trial

Ct. 1988). One of the specifically established exceptions to the requirements of both a warrart and
probable causeis a search that is conducted pursuant to consent. Schneckloth v. Bustamonte, 412 U.S.
218, 219, 93 S.Ct. 2041, 2043-44, 36 L.Ed.2d 854 (1973).

3 CMC §4381(d) bestows uponimmigrationofficersthesame powersofsearchand ertry grarted
to the Chief of Labor under 3 CMC § 4442 - - most notably, authority to conduct warrantiess searches
wherenonresidert workers are enployed. However, even statutes that provide for warrartless searches

andseiauresare dtill limited by the restrictiors of the Fourth Amendment. See Pearl M eadows Mustroom

Farm, Inc. v. Nelson, 723 F.Supp. 432, 439 (N.D.Cd. 1989); Zepedav. United States I.N.S., 753 F.2d

719, 725-26 (9™ Cir. 1983). Assuch, if the DOLI agents had consent to conduct the search, thesearch
woud be valid pursuant to Schneckloth, supra.
3 CMC §4381(d) provides, in pertirent part, that:

“As a condition of and in consideration of any approval to employ norresident workers,
any employer is deemed to agree to ertry and search pursuant to this section.”

3 CMC §4381(d).

[p. 5] Based ona plain readingof the language above employersin the CNMI who enploy nonresident
workers are deemed to have conserted to warrartless immigration searches. Assuch, the Court finds that
based on3 CMC § 4381(d), the warrantless search was valid.

D. Sizure



As an additional contention supportingits motion, Tower arguestha the seizures do not fit within
any of the categoriesauthorizing warrantless seizuresunder 6 CMC 8§ 2150(b). Assuch the seizureswere
urlawful.®

6 CMC § 2150(b), which provides for warrartless forfeiture seizures, states in pertinert part as
follows:

“) Any property subject to forfeiture to the Comnonwealth under this title may be

g?ﬁr?g Attomey Gereral upon process issued by any court of the Commonwedlth
having jurisdiction over the property, except that seizure without that process
may be made when:

(1) The seizureisincident toan aest or asearchurder a searchwarrart
or an ingpection urder an admiristrative ingpection warrant;

(2) The property subject to seizure has been the aubject of a prior
judgment in favor of the Commonwealth in a criminal injurction or
forfetture proceeding urder this title;

(3) The Attomey Gerera has probable cause to believe that the property
is directly or indirectly dargerous to health or safety; or

(4) The Attomey Gereral hasprobable causeto believethat the property
has beenused or intended to be used in violaion of this title.

6 CMC § 2150(b)(enphads added).

The seizure occurred without awarrant, thus subsection (1) does not goply. Likewise, thereisno
indication that the property at issue was stbject to a prior judgment in favor of the CNMI, nor is there
anythingto indicate that the property is dangerousto hedthor safety. Thus, subsections (2) and (3) woud
be irapplicable aswell. Theat leaves subsection (4) as the remainng possibility to athorize a warrant ess
forfetture seizure.

[p. 6] Ciwul forfature actions require the government to provide the court with ashowingof probable

cause for belief thet a substantial conrection exists between the property forfeited and the crimina activity.

United Statesv. Ore 1986 Ford Pickup, 56 F.3d 1181, 1187 (9" Cir.1995). The determination of
probable cause is based on the aggregate facts and may be established by circumstartial evidence United
Statesv. U.S. Currency, $30,060.00, 39 F.3d 1039, 1041 (9" Cir.1994). The governiment' s belief that

% The Court notes that t he DOLI officers wereauthorized under 3 CMC § 4381 to conduct a warrantless search of Tower’s work
site. Assuch, the remainingissue is whether the warrantless seizure was justified.



the property is subject to forfeiture must be more than mere suspicion but can be less than prima fecie

proof. United Statesv. $191,910.00inU.S. Currency, 16 F.3d 1051,1071 (9" Cir.1994). However, the

government must have probable cause prior to effectuating the seizure of property subject to forfeiture.
United States v. All Funds Presertly on Deposit, 813 F.Supp.180, 186 (E.D.N.Y. 1993).

In the case a bar, the Court findsthat the seizure of the construction equipmert a Tower’ s work
stewas valid. The facts show that the DOLI officers apprehended twenty-five construction workers at
the site. Of this number, sixteen were fourd to beworkingillegally for Tower. Based on this information,
theDOLI officers seized the corstruction equpment. As such the government has made a showingtha
it had probable causeforitsbelief that theconstruction equipment was subgartially comected with ariminal
activity, to wit, the enploymert of illegal alien corstruction workers:?

C. Standing

Tower contendsthet only its seized persoral property can besubject to the instant forfature action
and ot thet of its president or nonresidert employees as it would deprive those individuas of property
withou due process. Inopposition, the governnent contends that Tower lacks standirg to chellenge the
seizure and forfeiture of persond property other than its own.

To have stlanding to chalenge a forfeiture, a claimant must allege that he has an ownership or other
irterest in the forfeited property. United Statesv. $122,043.00 inUnited States Currency, 792 F.2d 1470,
1473 (9" Cir.1986).

[p. 7] Inthe instant case, Tower does not clam any interest in the seized personal property owned by
its president, Hyon Ok Lee, or its non-resident employees. As sudh, the Court finds that Tower lacks
standing to challerge the forfeiture of such property.

I1. Motion to Strike

Pursuant to an agreement between the parties, the government was to file its opposition brief by
Auwgust 14, 1998. However, on August 13, 1998, counse for the governnment was called away to Tinian
on emergency business. OnAugust 14, 1998, coursel for the governnent asked Towe for a one-day
extenson inwhich to file its opposition, but Tower failed to respond. The governnent filed and hand

4 The government cannot sdize the products or fruits of the illegel lebor, only those instrumentalities which facilitated the
employmert of the illecal aliens.



served its opposition onMonday, August 17, 1998. Tower subsequently moved to strike the opposition
asuntimdy. Counsd for the government again cortacted Tower and suggested that the parties extend the
briefingand hearing schedule so as to accommodate Tower. However, Tower refused.
Basedonthegovernment’ semergercy situation and its good faithrequest to accommodate Tower,
the Court deries Tower’ s motion to strike the government’ s opposition brief .
V. CONCLUSION
For all the reasors stated above Tower Condruction Corporation’s motion to dismiss and motion

to strike are DENIED.

So ORDERED this_25 _day of Jaruary, 1999.

/s _Timothy H. Bellas
TIMOTHY H. BELLAS, Associate Judge




