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IN THE SUPERIOR COURT
FORTHE
COMMONWEALTH OF THE NORTHERN MARIANA {Si_ANDS

NANCY CAO,
Plant:ff,

Civil Action No. 94-856

ORDER DENYING
DEFENDANT'SMOTION
FOR SUMMARY JUDGMENT
BANK OF GUAM,

N N N N S e e S e S

Defendant.

I. PROCEDURAL BACKGROUND

This matter came before the Court on October 22, 1997, in Courtroom A on Defendant’s
motion for summary judgment. David A. Wiseman, Esg. gppeared on behdf of Paintiff. Joaguin
C. Arriola, Esg. appeared on behaf of Defendant Bank of Guam. The Court, having reviewed the
memoranda, declarations, and exhibits, having heard and considered the arguments of counsd, and
being fully informed of the premises, now renders its written decison.
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II. FACTS

In December 1993, Plaintiff Nancy Cao (hereinafter referred to as “Plaintiff’) opened a savings
account with Defendant Bank of Guam (hereinafter refer-red to as “Defendant”) with an initid deposit
of $300,000.

In February 1994, while incarcerated at the CNMI Department of Corrections, Plaintiff sgned
a blank savings withdr-awa dlip and a blank sheet of paper and «zave them to an aleged business associate
named loy 1 Subsequently, Mr. Danicl Besougloff, who was dov's boyfriend, allegedly prepared a
fraudulent withdrawal authorizetion above HPantiffs signature on the blank piece of paper. Mr.
Besougloff then presented the withdrawa dip and the authorization to Defendant. whereby Defendant
withdrew $32.000 in cash for Mr. Besougloft and wire transferred another $240.000 to a bank account
in Hong Kong

In March 1994, Plaintiff notified Defendant that the 1 ansactions which occur-r-cd between
Defendant and Mr. Besougloft were unauthorized and requested that the amounts be credited to her
account  Piaintiff made a second request to Defendant to have her account credited, but Defendant
refused.

On August 26, 1994, Paintifffiled suit against Defendant aleging two tort-based causes of action
and one cause of action for breach of contract?. After answering the Complaint, Defendant filed a third

paty complant aganst Danid Besougloff.’

YTt is undear who requested Plaintiff to Sgn the blank documents. At depostion, Plaintiff tedtified
that the blank documents were presented to her in jail by a friend/business associate named “Joy”for the
purpose of drafting a partnership agreement. See Deposition of Nancy Cao, dated October 1994, at 49:7-
14, atached as Exhibit A to Defendant’'s Reply to Plaintiffs Supplementa Brief However, in her
complaint, Plaintiff adleges that she sgned the blank documents in jal for Joy's boyfriend, Danid
1I?esougloff, to assist Plaintiff in recovering her lost savings account passbook. See Complaint, page 2,

7,8.

¥The two tort-based causes of action include failure to exercise ordinary care in transferring the
money and failure to exercise ordinary care in retrieving the transferred money.

¥Mr. Besougloff was never served with the summons and the third complaint as Defendant was
unable to locate him. In March 1998, the Court dismissed Danid Besougloff as a third-party defendant.
See Order Dismissing Third Party Defendant, dated March 17, 1998.

2




8]

(W8]

On September 2, 1997, Defendant filed the instant motion for summary judgment. After the
October 22, 1997 hearing on the motion, the Court requested that Plaintiff file a supplemental brief as
to the issue of whether the defense of contributory negligence would bar Plaintiffs recovery.?

111. ISSUES

1. Whether Defendant is entitled to summary judgment as to the first and second causes of action
for falure to exercise ordinary care in trandferring the funds and retrieving the funds?

2. Whether Defendant is entitled to summary judgment as to tile third cause of action for iy each
of contract”

3. Whether contributory negligence acts as a complete bar to Plantiffs recovery in the CNMJ?

IV. ANALYSIS

A Summary Judement Standard

The standard for summary judgment isset forth in Rule 56 of the Commonwedth Rules of Civil

Procedure Rule 56(a) provides.

A par-ty seeking to recover upon aclaim may move with or without supporting affidavits
for a summary judgment in the party’s favor upon al or any part thereof.

Corn. R. Civ P S6(a). Rule 56(c) continues
Th judgment soi dqht shdl be rendered forthwith if the pleadings, depostions, answers to
interrogetories, and admissions on file, together with the affidavits, If any, show that there is no
genuine issue as to any materia fact and that the moving party is entitled to judgment as a matter
of law.

Corn. R. Civ. P. 56(c). Once a movant for summary judgment has shown that no genuine issue of

materid fact exids, the burden shifts to the opponent to show that such an issue does exist. Riley V.

Public School Sys., 4 N.M.1. 85, 89 (1994).

/

/

¥Defendant raised the issue of contributory negligence for the first time in its reply brief Therefore,
in dl farness, the Court ordered the parties to submit supplemental briefs on this |ssue However, it
should be noted that the Court looks with disfavor upon a party who raises legal issues in this manner.
See Bank of Saipan v. MA. Mercedes Godino Avanzado. et ., Civil Action No. 94-619 (N.M.I. Super.
Ct. May 24, 1995)(Opinion and Order on Defendant Milne's Motion for Summary Judgment, a 5, n.3).




15
16
17
I8
19
20
21
22
23
24
25
26
27
28

B. Contract

Defendant contends that the Deposit Account Agreement comprises the entire contract between |
it and Plaintiff. Thus, since it followed the indructions exactly as laid out in the Depost Account
Agreement when it transferred funds to Mr. Besougloff. Defendant asserts that it cannot be found liable
for breach of contract and is entitled to summary judgment on this cause of action.?

The rlaionship between a bank and its depositor is contractud. Allied Fiddlity Insurance Co v

Bank of Oklahoma. Nationd Associayjon. sv4 P 2d 1101, 1103 (OkL 1995}, The deposit agiecment.

sgnature card, and checks drawn againgt the account are contract documents between a bank and its

customer. Federal Deposit Insurance Corporation v. West, 260 S E.2d 89. 91 (Ga. 1979)  Moreover.

the rules and regulations adopted by the hank are. or become part of. the contract between a hank and

| its depositors. Chickerneo_v. Society Nationaseank, 390 N.E 2d 1 183, 1 185 (Ohio 1979) also,

Your Style Publications. Inc. v. Mid Town Bank & Trust Co, 501 N.E. 2d 805, app. denr SOS N 1= 2d

738 (fee schedule included in documents comprising bank-depositor contract).

In the instant case, Defendant relics on the case of Bank of Marin v. England, 385ii S 99, 87 |
S. Ct. 274. 17 1. Ed. 197 (1966). for the proposition that the relationship between a bank and adcpositor
is founded on contract. With this, the Court agrees. However, within the same paragraph of Defendant’s
motion, Defendant makes the unsupported argument that the Deposit Account Agreement is, in and of
itsdf, the “contract” which governs the raionship between the Plantiff and the Bank of Guam * As
noted above, the Depost Account Agreement is not the only document which comprises the contract
between Plantiff and Defendant. Moreover, Defendant's own Depost Account Agreement and
Disclosure defines the “Agreement” as comprising a sSgnature card, a Rate and Fee Schedule, Truth in
Savings Disclosures, Funds Availability Policy Disclosure, and an Electronic Funds Transfer Agreement

¥The Deposit Agreement and Signature Card signed by Plaintiff indicates that the Bank of Guam may
“pay out funds with my signature alone if an individud account.”(emphasis added). See Exhibit A to
Defendant’'s Memorandum of Points and Authorities in Support of Motion for Summary Judgment.

¥See Memorandum of Points and Authorities in Support of Motion for Summary Judgment, p.3,
2.




and Disclosure.? Without having dl the documents comprising the contract, the Court cannot rule in
summary fashion as to the cause of action for breach of contract. As such, Defendant’s motion for
summary judgment is denied as to this cause of action.
C. Tort

In opposition to the ingtant motion, Plaintiff contends that her two tort-based causes of action
involve disputed issues of materia fact which cannot be determined via summary judgment  Therefore.
Defendant’s motion as to these causes of action must be denied. The Court agrees.

A bank is obligated 10 use not only due care and diligence, but active vigilance m paving out

depositor's moneys in order that the depositor- might be protected from fraud, larceny, and foroery

| Commisso_V. National Citv Bank of New York. 21 N.Y.S.2d 187, 191 (S.Ct.1939), aff'd 20N Y S.2d
1007 (S.Ct.App.Div 1940). app. den. 21 NY.§ 24390 (S.CL.App.Div. 1940) AS suen, the ultimate test

of'a vans lidlity for neghypence in paying on the presentation of a withdrawa dip is reasonable cai ¢,

on the part of agiven tefler Clviman v. Marks, 240 N Y.S.2d 532. 538 (S.Ct. 1,963). see also Noah v

Bowery Savings Bank, 122 N 1= 2.35. 236 (NY Ct.App. 1919)(a bank must excrcise ordinary care and

diligence to ascertain that the person recelving the money is entitled to it).

In the ingtant case, the Court finds that severa materia facts exist as to Defendant’s exercise of
requisite care to prevent summary adjudication of the tort-based causes of action. For example, Plaintifl
offers the depostion tesimony of Ruth DLG Quitugua, one of Defendant’s employees involved in the
transactions with Mr. Besougloff. Ms. Quitugua admitted a depostion that it was unusud for someone
to appear at the bank to withdraw funds from another person’s account.¥ Moreover, Ms. Quitugua

tedtified that in her experience, withdrawa dips were normaly written by hand insteed of being typed

IThe Court dso notes that a materid issue of fact exists as to whether Defendant followed its own
rules for savings account withdrawas For example, Plaintiffs Complant dleges that her savings
passbook had been stolen in February 1994. Complaint, page 2, 4 7. Despite its own rule tha a

k be presented for cash savings withdrawals, Defendant offers no evidence that the passbook was
In fact presented at the bank by Mr. Besougloff. See Cashing Checks and Withdrawals: Procedures, §
6(c)(“Cash savings withdrawal only when passbook is presented.“), attached as Exhibit E to Pantiffs
Supplementa Briefing per Court’s October 22, 1997 Order. As noted in Chickerneo, supra, the bank’s
rules become part of the depositor-bank contract.

¥See Deposition of Ruth DLG. Quitugua, dated August 27, 1997, a pg. 33 : 15-2 1.
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out.? Findly, Plantiff offers the Bank of Guam withdrawa dip used by Mr. Besougloff which states
zlearly on its face that it is to be used a the bank counter by depositor personally **

Based on the foregoing, the Court finds that material facts exist as to whether Defendant acted
with the requisite sandard of care in regard to the withdrawa, trandfer and retrieva of Plaintiffs funds.
4s such, Defendant’s motion for summary judgment as to the tort-based causes of action is denied.”

D. Contributory negligence

in her supplementa b1 i’ Plamuff contends that despite her dleged nezuiivence in signing the
biank deposit dip and sheet of paper, the rule of contributory negligence would not bar her recovery
againg Defendant as Defendant iiad the last clear chance to avoid her loss

There is no doubt that the atlirmative defense of contributory negligence is recognized in the

CNMI. See [to V. Macro Encrov inc et d, 4 N.M 1 46 (1993). As noted by the 1o Court, contributory

negligence is defined in Restatement (Second) of Torts § 463 ( 1965) as follows
“Contributory negligence 1s conduct on the part of the plaintiff which fals below the standard to
which he should conform for his own protection, and which is a legdly contributing cause co-
operating with the negligence of the defendant in bringing about the plaintift”s harm.”

ito, a 59
The Restatement (Second) of Torts § 467 (1965) goes on to note:
“Except where the defendant has the last clear chance, the plaintiffs contributory negligence bars

recovery againg a defendant whose negligent conduct would otherwise make him ligble to the
plantiff for the harm sugtained by him.”

¥See Deposition of Ruth DLG. Quitugua, a page 28:23-29: 1.

WSee Savings Withdrawa Slip atached as Exhibit | to Affidavit in Support of Motion for Summary
Judgment.

WThe Court dso notes tha questions of negligence are ordinarily not susceptible to summary
adjudication. De Los Santos v. State, 655 P.2d 869, 871 (Hawaii 1982). It is for the jury to decide
whether the applicable standard of care has been breached. Goodman v. Wenco Foods. Inc., 423 S.E.2d
444,452 (N.C. 1992).
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To find thet a party was contributorily negligent under § 463, the Ito Court set out a two-step
test:

“Frgt, we mugt find that Ito did not observe the proper standard of conduct for his own safety.

According to Restatement (Second) of Torts Section 464(1), the standard of conduct ‘to which

Ito] must conform for his own protection is that of a reasonable man under like circumstances.

nly if we find thet Ito’s conduct did not meet this ‘reasonable man’ standard may we move on

to the second part of the test which is whether Ito’s conduct legdly contributed to his [injuries].”
Ito, at 591

However, as noted 11 Restatement § 467 above. even ii* it 1s established that Mlamti{f was
negligent. she would not be bar-red {rom recovery againg Defendant if Defendant had he last clear
chance to avoid Plantff's injuries ¥ 1 inder the doctrine of last clear- chance, the plaintiil™s negligence
does not preclude a recovery for the negligence of the defendant where it appears that the defendant. by
exer-aising 1 casonable care and prudence. might have avoided injurious consequences 1o the plamtifl
notwithstanding the plaintiff's neghgence &

Conrributory negligence and the last clear chance doctrine both involve the issue of whether the
parties acted with reasonable care”’ Whether the parties acted reasonably in the context ot contributory

negligence must be answer-cd by the trier of fact after hearing the evidence. and not decided as a matter

of law. Dahl v. BMW, 748 P 24 77, 8 1 (Or. 1987). This corresponds with the prevailing view that the

gpplicability of contributory negligence is a question of fact for the jury. Thompson v. Michael, 433
S.E.2d 853, 854 (S.C. 1993); Geschwind v. Hanagan, 854 P.2d 1061 (Wash. 1993)

Basad on the foregoing, the Court finds thet the law of contributory negligence is recognized in
the CNMI as provided in the Restatement (Second) of Torts. Thus, absent a showing that Defendant had
the last clear chance to prevent the harm, Plaintiffs contributory negligence will bar her from recovery

12The Court dso notes that the burden of establishing plaintiffs contributory negligence rests upon
the defendant. See Restatement (Second) of Torts, § 477 (1965).

¥See Restatement (Second) of Torts, $467 (1965).
WSee Restatement (Second) of Torts, § 479 (1965).
LSee Restatement (Second) of Torts, §§ 464, 475, 479 (1965).
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agang Defendant. Findly, the Court finds that the gpplicability of contributory negligence and the

doctrine of last clear chance as to the instant case is a question best ieft for the trier of fact

V. CONCLUSION

For dl the reasons stated above, Defendant’s motion for summary judgment is DENIED.

So ORDERED this /& day of

f November, 1998,

W\(&%

TIMOT H\C\ ILLLAS. Associate Judge




