IN THE SUPERIOR COURT
FOR THE
COMMONWEALTH OF THENORTHERN MARIANAISLANDS

IN THE MATTER OF THEESTATE OF Ciul Action No. 95-626

OF LARRY LEEHILLBLOM,
Deceased. ORDER RE: (1) TRUST'SMOTIONS
TO REVOKE LUJAN'S PRO HAC VICE
ADM ISSION AND FOR ORDER TO
SHOW CAUSE AND FOR SANCTIONS;
(2 LUJAN'SM OTION TO STRIKE
AND MOTION FOR SANCTIONS

N N e e e N e

Peter J. Domici, as Chairman of the Board of Trustees of The Larry Hilblom Chearitable Trust
(“Trug™) brought this motion onMay 11, 1998 seeking an order from this Court imposing sanctions ard
revokingthe pro hac vice status of attorney David Lyan, coursel for Naoko Imeorg, guardian ad litem
for Jurior Larry Hilloroom

The basis of the motion is attomey Lyan s alleged violation of aMarch 26, 1997 order of the
Suprene Court in Original Action No. 97-001, which stated in relevart part: “Mr. Luyanwill be allowed
to continte in this case so long as he behaves with the civility thet is required by him as an attorney
practicinginthe CNMI.” The Supreme Court order wasaresult of David Lujan scriticismof two justices
for thar failure to recuse themselves over alleged corflicts of interest. The quoted portion of theMarch
26, 1997 Order wasimmediately preceded by the findingtha “Mr. Lyan' s unfourded accusdions ard
innuendos againg Justice VillagpmeZ s and Justice Atalig’ scharacter shows a general lack of civility and
disrespect for the Court. His declarations made under oath wereinacaurate, msleading and without [p.
2] evidential or factuel foundations.” At the proceedingto show cause thet resuted in the March26, 1997
order, theTrust moved to file a Supplemental M enmorandum containing additional complaintsregarding Mr.
Lyan' s behavior. The Supreme Court, however, denied leaveto file the Supplemental M emorandum and
the Trust was not a party to the Supreme Court proceeding

The Trust conplans that attorney Lujan hes violated the terns of the March 26, 1997 Order of
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the Supreme Court by repeatedly including within his pleadings filed with th sCourt intenrperate, offensive
and mideading language atacking and ridicuing the Charitable Trustees, their counsdl and the Californa
Attorney General. The Trust catalogues seven filings by Lujan in Civil No. 95-626 dating from June 30,
1997 through May 8, 1998 and extracts from these a nurmber of “uncivil” remarks, most of which are
directed at the movart, Peter J. Donrici.!

Lujanmoved to strike the Trust’s notion on the basis that it did not conformto the procedural
requirements of Rule 11 of the Commonwedth rules of Civil Procedure. He thenfiled acrossmation for
Rue 11 sarctions against the Trust for bringingits notion, claimingthat the motion was retaliatory, tactical
and in bad faith.

On Awust 27, 1998 the Trust filed a second motion requesting an order to show cause and an
evidentiary hearingto consder sanctions against attorneys David L yanand Barry Isragl. The basis of the
motion were remarks attributed to Barry | sraglinapress publication suggesting that someone from dunior
Hilloroom’s legal team sumreptitiously collected a DNA sanple from the decedert’s nother Helen
Anderson withou he permission while she was hospitalized in Califomia.

A hearing was held on al motions on Septermber 18, 1998, at which the Cout requested
futherbriefing from the parties on the issue of the Trust’ s Sandingto move for the revocation of coursdl’s
pro hac vice status. Supplemental briefs having been received by the parties on October 9, 1998, the
Court now issues its decision.

[p. 3]

|I. Motion to Strike and the I ssue of Standing

There are two traditional reasors militating against the standirg of the Trust to erforce the March
26, 1997 Order of the CNMI Supreme Court. First of al, the general rule recognized in al common law
junisdictions is thet the court against which a contermpt is committed is the court having jurisdiction to try
the contempt, and thatone court isnotauthorized to punish cortermpts against another court urlessthe latter

The last filing on May 8, 1998 was actually signed by M r. Lujan’s co-counsd Barry Israel, althouch attorney Lujan’s
nameappears at the head of the document and counsel admit that it was colléboratively drafted. A partial recount of disparaging
remarksincludecomment sthat: (theCdiforniaA ttorney General) “[has] agreat deficiency of mentd prowess’, “ hasbeen assimilat ed
andincorporated”, is” pitiful”, " adisgrace’ anda“ stuffedt urkey ”; (Joseph Waechter) is“comp letely dishonest”, “amanw howould
do funny things for money”; (Donnici and DHL “insiders’) are “scoundrels”, “ignoble fiends' and “business men o the most
despicable form whose lives have been devot ed to manipulation, fraud, crimes and chicanery ™.



is anagercy or part of the purishingcourt. Ex Parte Bradley, 74 U.S. 364, 372-373 (1868). Secondly,
to be authorized to enforce a court order, a personmust be the one for whose benefit the order was issued,
a successor in interest to sich person, or possess another legally recognized interest inthe order. Com.
R. Civ. P,, Rule 71; Besstte v. W.B. Conkey Co., 194 U.S. 324, 328; 24 S. Ct. 665, 667 (1941).

The order to show cause that resuted in the Suypreme Court s March 26, 197 Order was
concemedwith Lujan’ spublic and in court statements about thejudices. The Trust wasnot a party to thet
proceeding and it was dened the opportunty to fie a memorandum. The March 26, 1997 Order only
addressed Lyan's conduct toward the justices and, more signficantly, did not instruct the Superior Court
initserforcement. The Superior Court will not imply a delegation of thecontempt authority of theSupreme
Court, nor will it otherwise expand the Order by implication beyond the meanirg of its terms when
considered inthe light of the issues and purpose for which the Supreme Court proceeding was held.
Terminal Railroad Assoc. of St. Louisv. United Sates, et al., 266 U.S. 17, 29 (1924). This Court
concludes that the March 26, 1997 Order of the CNM | Supreme Court conferred no standing upon the
Trust to seek sanctions from the Superior Court for a violation of the Order.

On the other hand, asa party to the presert action, the Trust does have standing to request this
Court to invokeitsinherent power to impose sarctions for attorney msconduct occurrirg in the courseof
these proceedings. In reVillanueva, 1 C.R. 952, 959 (D. NMI App. Div., 1984); United Sates v.
Wunsch, 84 F.3d 1110, 1114 (9™ Cir. 1996). The Court will therefore consider themotion as anoriginal
request for sanctions rather then as an enforcement metter.

Respordent hasmoved 1o strike the Trust’ s notion onthe basis thet it is a notion that shoud
have been brought pursuant to Rue 11 of the Conmonwealth Rules of Civil Procedure, but which [p. 4]
failsto conplywith the procedural requirements of Rule 11. Luanclaimsto be particularly disadvartaged
by thefailure of the motion to comply withthe provisons of Rue 11(c)(1)(A), alowing the respondent nine
days within which to withdraw or correct the offending documents. It is pointed out thet Rue 11 is
desigred to address the very subject matter of the Trust’s notion; i.e., docurrents sigred by anattorrey
and filed with the court thet are dleged to be harassingand wntruthfu in cortert.

Rule 11, however, does not supplant theinherent power of the court to impose sanctions for bad

fath conduct. Sanctionswhichcould have, and even should have been sought pursuant to arule or satute



may also be justified urder the inherent power of thecourt. This power may be invoked when bad faith
is exhibited, when a party or coursel has acted “vexatiously, wantonly or for oppressive reasors.”
Chambersv. NASCO, Inc., 501 U.S. 32, 45-46 (1991). Becausethesanctionrequestedisnotprecluded
by the Trust’ sfailure to follow the procedure set forth inRule 11, the motion to strike is DENIED.

Il. Motion to Revoke Pro Hac Vice Satus

Neither party has presented authority directly addressingthe issue raised: revocation of counsel's
pro hac vice status as asanction for hostile comments contained in pleadings thet are directed at opposing
coursel, a party or awitness. Inhis defense, attomey L yan arguesthe distinction between attacksupon
the judiciary and attacks directed at a party, and aso points to recent federal appellate decisions that have
applied an expanded constitutional protectionto an attorney s public gatements impugning either opposing
coursel or particular judges United Satesv. Wunsch, supra, 84 F.3d at 1116; Sanding Committee
v. Yagman, 55 F.3d 1430 (9" Cir. 1995).

It is correct that remarks by an attorney that falsely impugn the integrity of the judiciary are an
offense of adifferent category fromthat caused by the sane kind of remarks directed at a party or coursel.
The reason is thet theformer, but not the latter, may cause public disillusonment in the inditution of the
courts. In re Sawyer, 360 U.S. 622, 632 (1959). The netter presertly at issue, however, does ot
concernLyan sextrajudicial public statements, but rather the content of his papers filed before this Court.
There canbe no doubt that this Court has the inherent authority to sanction counsel when it is necessary
to preserve the dignty and decorum of the proceedings. Chambersv. NASCO, Inc., supra, 501 U.S.
at 43.

[p. 5]

The Trust’ s notion is sSimilar to a motion to disqualify coursel, intha revocation of David
Lujan’s pro hac vice status woud effectively remove him as lead trial coursel for Petitioner Naoko
Imeong The Court would be remissif it did not corsider the possibility that suchamotion may be inserted
for tactical reasons and if it did not carefully examire its foundations? Optyl Eyeware Fashion

2 Page 7 of the Trust’s Reply in supp ort of itsmotion containsaheadingstating that the Trust’s motivation for filing this
motion is“[i]rrelevant.” The Court disagrees with this statement. See Mark Industries, Ltd. v. Sea Captain’s Choice, Inc,
50 F.3d 730, 732 (9" Cir. 1995).



International Corp. v. Syle Companies, Ltd., 760 F.2d 1045, 1050 (9" Cir. 1985).

Accumulating and reciting irstances of the various hostile and deroggtory remarks thet have
appeared in Imeond s court papers over the course of a full year makes for a forceful presentation ard
powerful indictment of Lujan’s lack of professionaism, but it also fails to alow the respondent an
opportunity to withdraw or correct his remarks when mede and does not afford proper notice that a
sanction tantamount to removal will beimposed at atime of hisadversary’schoosing The warningissued
to Lyanin the Sypreme Court proceeding based upon his comnents impugrirg the justices isnot fairly
extended to cowver hisintamperate characterizations of a party to these proceedings. Due processrequires
amore precise warnng from this Court prior to imposing suchan extreme sanction. For these reasons,

the Trust’s motion to revoke the pro hac vice status of attomey David L yanand for sanctionsisDENIED.

Attomey L yan, his co-counssl, and for thet metter, all other coursel shal forbear from using any
of the so-called “oolorful and vituperative” language quoted by the Trust in its motion at any point in
proceedings beforethis Court. Any violation of thisorder will subject the offending coursel to amonetary
sanctionand/or revocation of thar admission to appear pro hac vice beforeths Court. Thsorder will be

enforced upon oral notionor sua gponte without the need for further motion.

[11. Motion for Rule 11 Sanctions

Coursel far Naoko Imeongmove for sanctions against coursel for the Trust pursuant to Rue 11
of the Commonwealth Rues of Civil Procedure. The basisisthat the Trust’s notionagainst Lyan (1) is
not procedurally proper under Rue 11; (2) lacks afoundation inthe law based upon the authority cited
inthemotion; ard (3) wasfied for animproper pupose. The procedural issue was disposed of [p. 6] in
the denial of the notion to strike the Trust’ s notion. Although the cases cited inthe Trust’s motion are dl
distinguishable from the legal and factual circumstarces now presented, these cases were ot
misrepreserted by the Trust in its motion ard are not irrelevart to the notion. Tenorio v. Superior Court,
1N.M.I. 112, 127 (1990). A motion seekingthe revocation of opposing counsel’ s pro hac vice status
as a sanction of first resort may legitimately be viewed with suspicion, butthe Court isreluctart in thscase
to find bad faithinthe Trust’ sreaction to attomey L yan s sustained ard vigorous verbal assault. 1d. The



motion for Rule 11 sanctions againgt the counsd for the Trust is therefore DENIED.

V. Trust’s Motion for Order to Show Cause (Supplement to M otion)

It canot escape the Court’ s attention that renewed negotiations between the parties in this
proceeding invariably are accompanied by a flurry of motions and cross-motions, many of which are
continued and/or withdrawn prior to hearing. Attheadministrative hearingon October 15, 1998, the Court
denied arequest by coursel for Imeongand for the Trustto defer ruingon these cross-motions which hed
aready been taken under advisement by the Court. Motiors for evidentiary hearirgs and for orders to
show cause directed at parties and counsel have recertly become a popular recourse. None of these
motions have resuted in an evidentiary hearing, but the threat of compulsory gppearance and cross-
examination by three to seven trial counsel hes an obvious tactical vaue to the moving party or coursel.
For this reason as with the prior notion to revoke David Lujari s pro hac vice gatus, the Court will
carefully examine the foundations of any such requed.  Optyl Eyeware Fashion International Corp. v.
Syle Companies, Ltd., supra, at 1050.

Imeong till had a Motion for Order to Show Cause Against Trustees scheduled when the Trust
filed this Motion for | ssuance of Order to Show Cause Re Procurerment of DNA Samples. The Trust’s
motion asks for an order to show cause why Imeongd s counsd David L yanand Barry | srael shoud not
appear “and testify concerning their involvement in the apparently criminal act of battery upon Helen
Anderson” The motion is based uponstaterrents attributed to Barry Israel in anarticle in the August 1998
isste of Gentlermen’ s Quarterly megazineimplying thet “someore fromL yan' steani’ had gathered DNA
evidence from the decedent’ s mother without her knowledge while she was hospitalized inCaliforniain the
Springof 1997. The Trud requeststhe Court to conduct an [p. 7] invegtigation of this alleged batery for
the purpose of assessingsanctions against |meond s counsd for their professional misconduct and possible
breach of a pre- settlement order of this Court prohibiting unauthorized DNA testing of Hillblom sanrples.

The Trust also demandsas a sanction that the coursel shoud be forced to pay back al attorrey
fees received pursuant to the Settlement Agreement and shoud even be denied fees under therr private



agreements with their client.> The only supporting affidavit fied along with the moving papers was a
declaration of Trug’s counsel Paul Lawlor purporting to authenticate page 168 of the August issue of
Gentleman’ sQuarterly nmagazne.

The Court does not find that the presert motion presents a aufficiert legal and factual basisfor the
Court to set an evidentiary hearing and conduct an investigation irto counsels conduct. The Trug, inits
Motion to Revoke Pro Hac Vice Status of David Lujan, stated that a copy of the motion had been
forwarded to the Disciplinary Committee of the CNMI Bar Association for investigation of possible
vidaions of Disdplinary Rues The allegetions of misconduct alleged in this motion are evenbetter stited
to the administrative jurisdiction of the Disciplinary Committee, rather than to a hearing before this Court.
Tenorio, supra, 1 N.M.I. a 127-128. The Court’s purposeis to presde over the administration of the
Estate of Larry Lee Hilblom and to ensureto its best ahility that the Estae is efficiently marshaled and
correctly distributed by the Executor to the beneficiaries of the Estate as expeditiously asjustice will allow.
The requested investigation does not have the relevance to these proceedings that would jugtify the
didraction thet it woud entall, particularly whenthere is analterretive forumavaiable for the investigation
of attorney misconduct. The Trust’'s motion for issuance of an order to show causeis DENIED.

So ORDERBED this_12" day of Novenber, 1998.

/sl _Alexardro C. Castro
ALEXANDRO C. CASTRO, Judge Pro Tem

* The renewed settlement negptiations, and Imeong s own M ation for Order to Show Cause Aganst the T rustees, involve
a chdlenge totheTrust’ sright toattarney fees unde the Sttlement Agesmert.



