IN THE SUPERIOR COURT
FOR THE
COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS

(COMMONWEALTH OF THE NORTHERN, )
MARIANA ISLANDS,

Plaintiff,

CRIMINAL CASE NO, 97-187
AGIU CASE NO. 97-029

DPS NO. 96-140

ORDER DENYING DEFENDANT'S
MOTION TO SUPPRESS

VS.

MINWANG A/K/A LINDA WANG,
Defendant.

— N N K A L NAS S

. INTRODUCTION

This matter came before the Court on December 17, 1997 at 1:30 p.m. in Courtroom D on
ICDefendant's motion for disclosure of confidential informant, motion to controvert, and motion to
swppress. Assistant Attorney General Robert J. Steinborn appeared on behalf of Plaintiff. Defendant
MMinWang appeared through her counsel, Timothy Farrell, Esq. After an evidentiary hearing, the
Court ruled on al the motionsin open court, except the motion to suppress which the Court took under
advisement. This Court, having reviewed the memoranda, declarations, and exhibits, having heard
aird considered the arguments of counsel, and being fully informed of the premises, now renders its
decison on the Motion to Suppress.
/
/
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Il ACTS

On or about March 18, 1997, Anthony S. Mareham, an investigator with the CNMI Office
«of the Attorney General, was contacted by aMs. Renita C. Camacho at the CNMI Department of Labor
@nd Immigration about a certain Chinese national who had information about ongoing criminal activity,
iamely prostitution Ms. Carnachodirected Investigator Mareham to aMr. Changda Liu who indicated
throughan interpreter that hisemployer of the past five and one-half months, Defendant Min Wang, was
involved in promoting prostitution at two of her businesses, Linda House Karaoke (hereinafter referred
ttoas" LindaHouse") and Linda House Gift Shop (hereinafter referred to as "Gift Shop™).

LindaHouse and the Gift Shop are located one block apart in western Garapan? The Gift Shop,
which sells pornographic videotapes and other sex-related paraphernalia, is used as a front to attract
potential customers before routing them to Linda House for prostitution.

According to Mr. Liu, whenever customers enter the Gift Shop, manager Lin Wen Bo? persuades
themto engage in prostitution and produces a photo abum of available Chmese prostitutes who work at
Linda House.? Oncea prostituteischosen, the customer paysDefendant Wang or oneof her employees.
Once an exchange of fundshas been made, the customer isthen instructed to proceed to LindaHouse.
Upon arriving at Linda House, the prostitute and the customer are driven by one of Defendant Wang's

employees to the Joy Motel in Garapan. In fact, Mr. Liu stated to Investigator Mareham that while in

YMr. Liuasotold Investigator Marehamthat Defendant Wang employsillegally-hiredChinese women
who wereformerly employed in the garment industry. SeeMotion to Suppress, Exhibits"C", "E*, and
n F".

¥According to investigator Mareham's affidavit of April 11, 1997, Linda House K araoke is situated
approximately one block from the Gift Shop, or directly south of the May | Tenth building in Garapan.

¥ According to Mr. Liu, Ms. Lin Wen Bo actsas a"pimp" along with two other individuals,a Ms.
Yan Zhou and a Mr. Guo Qiang Wang.
YA dmilar album is also kept at LindaHouse K araoke.

¥per Mr. Liu, a prostitution payment register is kept under the counters at Linda House and the Gift
Shop.
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LCdefendant's employ, he frequently drove customers and their prostitutes to the Joy Motel. Motion to
Suppress, Exhibit "C".

On March 21, 1997, Investigators Alfred Teregeyo and Mareham conducted outside visua
surveillance of Linda House and the Gift Shop. Their surveillancereveaed activity taking place between
Linda House female employees and several Japanese maetourists. /d. Thisinformation corroborated the
information provided by Mr. Liu.

On or about March 25, 1997, Mr. Joe Ada of the CNMI Department of Labor and Immigration
contacted Investigator Mareham and indicated that while on the premises of the Gift Shop to inform
Defendant Wang of theLiu labor hearing, he observed and examined a photo album containing photos of
various Chinesefemales. /d. Thiswasthe sametype of album described by Mr. Liu.

Based on the information provided by Mr. Liu and the visua surveillance, Investigator Mareham
filed an affidavit on April 11, 1997, requesting a warrant for the use of an audio interception device. The
affidavit indicated that a confidential informant using the code name™ Sparky" would betaking part in the
investigation and would be using the wire device a Linda House and the Gift Shop to record
conversations between himself, Defendant Wang, and other Linda House employees.¢ Id. On April 11,

997, Superior Court Judge Miguel Demapan issued the warrant. /d. at Exhibit "B".

OnMay 3,1997, Investigator Mareharnand theconfidential informant conducted awirerecording
at the Gift Shop. A Chinese female (sister of Defendant Wang) and an unidentified male showed the
informant a photo album of women from which to choose for the evening. The informant was told that
he could spend the night with his choice of women either at his hotel or at the Linda House employee
barracks located at the Joy Hotel. A price range was quoted of between $100.00 to $300.00, depending
upon theamount of time spent with thewoman. Onceagain, theinformation received confirmed Mr. Liu's

statements to Investigator Mareham. Id. at Exhibit "F", pg.102.

¢ The confidential informant referred to in investigator Mareharn's affidavit as" Blackman' is actually
the same person as'* Sparky". Dueto racial concerns, the confidential informant's name was changed
t0 " Sparky"”. However, the reference to "' Blackman inadvertently remained in the affidavit.
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Based on the information received from the first wire warrant, Investigator Mareham filed a
second affidavit on May 8, 1997, requesting a thirty-day extension of thefirst wirewarrant. /d. at Exhibit
"E". A second wirewarrant (which extended thefirst warrant) wasissued on May 8, 1997, by Superior
Court Judge Timothy H. Bellas. /d. at Exhibit "D".

On May 31, 1997, the second wire warrant was executed at Linda House. The results of the
second wire warrant through trandation indicated again that Defendant Wang and her employees
propositioned the confidential informant, suggesting that for $120.00 to $250.00, he could "drink, talk,
touch breast.” Id. at Exhibit " F", pg. 103.

From the information gathered via the audio warrants, Investigator Marehamfiled an affidavit of
probable cause requesting the issuance of arrest and search warrantsfor LindaHouse and the Gift Shop.
Id On June 17, 1997, a search warrant wasissued by Judge Bellas. Id. at Exhibit "G”. Subsequently,
on June 20, 1997, the search warrant was executed at Linda House and the Gift Shop wherein over 100
items were seized.? Id. at Exhibit "H".

M. ISSUES
1. Whether there was probable cause to issue the wire warrants?
2. Whether the provisionsof Title Il of the Omnibus Crime Control and Safe Streets Act [18U.S.C.§
§ 2510 et seq.] were violated in issuing the wire or search warrants?
3. Whether the search warrant was sufficiently particular?
4. Whether Defendant Min Wang has standing to vicariously assert the constitutional rights of her co-
defendant employees?
/
/
/
/

Z0n June 20, 1997, officersfrom the Attorney General's I nvestigation Unit and Department of Public
Safety also searched the premises of the Joy Motel, room #308, located in Garapan. On June 26, 1997,
the same officerssearched the offices of theM & H Corporation located in Chalan Piao.
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IV.ANALYSIS

A. THE WIRE WARRANTS

1. Rdliance on information from Changda Liu

Defendant Wang asserts that probable cause was lacking to issue thefirst wire warrant because
Investigator Mareham relied upon the information provided by Changda Liu in his affidavit without any
indicia of credibility on Mr. Liu’s part. According to Defendant Wang, because the information was
provided by a"bitter former employee” and a™crimina element”, this necessitated a higher degree of
corroboration to establish probable cause prior to issuing the first wire warrant and its subsequent
extension. However, the Court disagrees.

Asnoted by theU.S. Supreme Court, probable cause existsaslong asthe probable* veracity" and
“basis of knowledge" of persons supplying hearsay information and the results of independent police
investigation make it reasonably likely, based on the totality of the circumstances, that the informationis
correct. |llinoisv. Gates, 462 U.S. 213, 238, 103 S.Ct. 2317, 2332, 76 L.Ed.2d 527 (1983). Assuch, an
officer may rely upon information received through an informant, rather than upon hisdirect observations,
so long as the informant's statement is reasonably corroborated by other matters within the officer’s
lknowledge. Jones v. United States, 362 U.S. 257, 269, 80 S.Ct. 725, 735 (1960).

As outlined above, Mr. Liu explained to Investigator Mareham in great detail the prostitution

activities he witnessed while in Defendant Wang’s employ, as well asthe existence of illegal employees.
Motion to Suppress, Exhibits “C”, "E", and "F". With thisinformation, Investigators Mareham and
Teregeyo conducted outside surveillance of Linda House and the Gift Shop which revedled considerable
activity taking place between thefemale LindaHouse employees and a number of mae Japanesetourists.

Shortly after the surveillance, Joe Ada of the CNMI Labor Office went to the Gift Shop wherein he saw

and perused an album containing a number of photos of Chinese women. Even if the corroborated
elements of Mr. Liu’s information involved"innocent behavior'" asasserted by Defendant Wang, thevalue
fsuchinformation isnot diminished. U.S. v. Brown, 49 F.3d 1346, 1349 (8" Cir.1995). In fact, innocent
ehavior frequently will provide the basisfor a showing of probable cause. Gates, 462 U.S. at 243-244.
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Therefore, based on a Gates totality of the circumstancestest, including Mr. Liu's information and its
subsequent corroboration, there was probable cause to issue thefirst wire warrant.

Although initialy cited by Plaintiff, Defendant Wang asserts that a portion of the decision in
People v. Fortune, 930 P.2d 1341 (Colo0.1997), is relevant to the instant case in that it pertains to

informantsfrom acrimina milieu. In Fortune, the Colorado Supreme Court noted that in instanceswhere

information originates from a person from the crimina environment acting out d self-interest, this
requires evidence of adequate circumstancesto justify the officer’s belief in the informer's credibility or
the reliability of hisinformation. Id. at 1345.¥ However, even if Mr. Liu was employed by Defendant
WNang and arguably from a'* crimina environment™, there is no evidence before the court to show that he
acted out of self-interest by “contact[ing] the policeon hisown accord to further hisown labor case.” On
the contrary, Officer Mareham was contacted by a representative at the Department of Labor and
Immigration who, inturn, directed Mr. Mareham to Mr. Liu regarding Defendant Wang’s criminal activity.
Even assuming that Mr. Liu's motives were suspect, the U.S. Supreme Court has indicated that an
informant’s questionable motivesfail to outweigh hiseyewitnessaccounts of crimind activity. Gates, 462
1J.S. at 234. As noted by the Gates court:

“[E]ven if we entertain some doubt as to the informant's motives, his explicit and detailed

description of alleged wrongdoing, along with a statement that the event was observed firsthand,

entitleshistip to greater weight than might otherwise be the case.” Id.

If anything, it would appear Mr. Liu falls within the simple definition of an identified “citizen-

informer”: one who witnesses a crime and is identified. Fortune, 930 P.2d at 1345; see dso, 2 W. R.

LaFave, Search and Seizure 93.4, at 205 (3d.ed.1996). It iscommonly held that the information provided
firom such a source is presumed to be reliable and the authorities are not required to establish the

credibility or the reliability of such information. United States v. Decoteau, 932 F.2d 1205, 1207 (7** Cir

¥Where a previously unknown informant providesinformation, the informant's lack of track record
requires’* some independent verification™” to establish the reliability of the information. United States v.

Raobertson, 39 F.3d 891, 893, cert. denied, 115 S.Ct. 1812, 131 L.Ed.2d 736 (1995). Independent
verification occurs when the information (or aspects of it) is corroborated by the independent
observations of policeofficers. Gates, 462 U.S. at 241-245. Asdiscussed above, Mr. Liu's information
was corroborated by Investigator Mareham and others on at least two separate occasions.
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1991). Assuch, the corroborated information of Mr. Liu provided ample probable causeto issuethefirst
wire warrant and its extension without the necessity to establish Mr. Liu’s credibility or reliability.

2. 18 U.S.C.§ 2510 et seq.

In her motion to suppress, Defendant Wang relies upon several provisions of Title IIT of the
Omnibus Crime Control and Safe Streets Act of 1968, [18 U.S.C.§§2510-2520] to assert that the “body
bugs” used by the authorities were too obtrusive in light of lesser alternatives. In addition, Defendant
\Nang contends that several provisions of the Act were violated by both the arresting authoritiesand the|

instant court. Assuch, the evidence obtained viathe first wire warrant and its subsequent extension must

N N o)

be suppressed. The Defendant's reliance on this statute isinappropriate.

10 The purpose of 18 U.S.C.2510 et seq. isto provide law enforcement officialswith tools necessary

11 ito combat crime without unnecessarily infringing upon the right of individual privacy. United States v |

12 |Carneiro, 861 F.2d 1171, 1176 (9™ Cir.1988). This statutory framework provides a uniform basis of

>

13 |lcircumstances and conditions under which the interception of wire or oral communications may be

14 flauthorized. United States v. Cafero, 473 F.2d 489, cert.denied, 417 U.S. 918 (3" Cir.1973).

15 18 U.S.C. § 2511, which prohibitsthe interception and disclosure of wire or oral communications,

16 flprovides, in pertinent part:
(1) Except as otherwise specificaly provided in this chapter [18 U.S.C. § 2510 et seq.]Jany person
who--
(a) intentionally intercepts, endeavors to intercept, or procures any other person to intercept or
endeavor to intercept, any wire, oral, or electronic communication;
(b) intentionally uses, endeavorsto use, or procures any other personto use or endeavor to useany
electronic, mechanical, or other device to intercept any oral communication when--

17
18
19
20
(1)such device . . . transmits asignal through, awire, cable, or other like connection used in wire

communication; or o .
(ii) such device transmits communications by radio . . .

21
22

Shall be punished as provided in subsection (4) or shall be subject to suit as provided in subsection

23 [I(5).”

24 [18 U.S.C. § 2511(a), (b)(i), ).
25
26
27

28




More importantly, however, 18 U.S.C. § 2511(2)(c) goes on to provide that:
"It shall not be unlawful under this chapter [18 U.S.C.§ 2510 & seq.] for a person acting undex
color of law to intercept awire, oral, or €l ectronic communication, wher e such person isa partyj

to the communication or oneof the partiesto the communication has given prior consent to
such interception.” (emphasisadded).

18 U.S.C. § 2511(2)(c).

It is commonly held that the strict requirements of 18 U.S.C.§ 2510 et seq. do not apply to the
recording of consensual interceptions. United Statesv. Vancier, 466 F.Supp. 910 (SD NY 1979); seedso,
Uhnited States v. Ransom, 515 F.2d 885, reh. denied, 520 F.2d 944, cert. denied ,424 U.S. 944 (1975),

[United States v. King, 536 F.Supp. 253, 266 (CD Cal.1982). Infact, warrants are not even required to
record conversations between defendants and informantsor government agents when either the informant

of the government agent is party to or consented to recording of the conversation. United States v.

Caceres, 440 U.S. 741, 744, 99 S.Ct. 1465, 59 L.Ed.2d. 733 (1979); see also, United States v. Aguilar,

883 F.2d 662, 697, cert. denied, 498 U.S. 1046, 111 S.Ct. 751, 112 L..Ed.2d. 771 (1991); United States
v. Howell, 664 F.2d 101, 105 (5" Cir.1981). Because theinstant informant consented to the recording of
his conversations with Defendant Wang, the provisionsof the Omnibus Act are ingpplicableto theinstant
facts and are thus of no avail to Defendant Wang.

3. Specificity and/or particularity of the wire warrants

Asan dternative argument, Defendant Wang insiststhat thefirst wire warrant and its subsequent
extension must fail for their lack of specificityand/or particularity. However, in light of the decisionscited
albove (see, i.e., United States v. Caceres), the Court rejects Defendant Wang’s argument as moot.

B. THE SEARCH WARRANT
1. Specificity of the warrant

Much like her argument to suppress the first wire warrant and its extension, Defendant Wang

contends that the search warrant wasinvalid in that if failed to describe with reasonableprecision the place
to be searched and theitemsto be seized. Assuch, dl evidenceobtained pursuant to the search warrant
must be suppressed.

/
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a. Place to be searched

It isrequired, under federal and CNMI Constitutional provisionsrelating to search warrants, that
the warrant particularly describe the place to be searched, and the persons or things to be seized.? In
keeping with the constitutional requirement that a search warrant " particularly" describe the placeto be
searched, the description of a placeis sufficiently particular if the executing officerscan "with reasonable

effort ascertain and identify the placeintended.” Steelev. United States, 267 U.S. 498, 503, 45 S.Ct. 414,

416, 69 L.Ed. 757 (1925). In the 9" Circuit, the test for determining the sufficiency of adescriptionin a
warrant iswhether the placeto be searched is described with sufficient particul arity to enablethe executing
officer to locate and identify the premises with reasonable effort, and whether there is any reasonable
probability that another premises might be mistakenly searched. United Statesv. Turner, 770 F.2d 1508,
1510-1511, cert. denied, 475 U.S. 1026, 106 S.Ct. 1224 (1986), quoting United States v. McCain, 677

F.2d 657, 660 (8" Cir. 1982).

In applying the two-pronged™ particularity™ test of Turner, courts have considered severa factors,

including whether the description was reasonablefor the location intended, whether the agents executing
tlhe warrant personally knew which premiseswere intended to be searched, whether the premises had been
under surveillance before the warrant was sought, and whether the premises that were intended to be
searched were actually searched. Id.; see also United Statesv. Gitcho, 601 F.2d 369,372, cert. denied, 444
1J.S.871, 100 S.Ct. 148, 62 L.Ed.2d. 96 (1979).

ZSee U.S.Const., amend. IV:(“[N]o Warrantsshall issue, but upon probabl e cause, supported by Oath
Or'aeﬂidm;ation’ and particularly describing the place to be searched, and the persons or thingsto be
seized.").

See Constitution of the Northern Mariana Idands, Articlel, § 3: ("No warrants shal issue except on
jprobable cause supported by oath or affirmation and particularly describing the placeto be searched and
tthe persons or thingsto be seized.").




In the case at bar, the warrant description was sufficiently particular.? The verba description
contained in the warrant described the business enterprisesand apartment complex with particularity and
was reasonablefor the locationsintended. LindaHouse and the Gift Shop had also been under previous
surveillance. Next, the warrant was executed by Investigator Mareham, who hed participated in applying
tbr the warrant and personally knew which premiseswere intended to be searched. Findly, the premises
intended to be searched were those actualy searched. Under these circumstances, there was virtualy no
chance that the executing officer would have any trouble locating and identifying the premises to be
siearched, or that he would mistakenly search another location.

b. Thingsto be seized

In keeping with the constitutional requirement that a search warrant ' particularly™ describe the

thingsto be seized, the United States Supreme Court has required description with sufficient particularity

to leave' nothing . . . to the discretion of the officer executingthewarrant.” Marron v. United States, 275
1J.S.192, 196, 48 S.Ct. 74, 76, 72 L.Ed 231(1927). In practice, it is demanded only that the executing
officers be able to identify the person or thing with reasonable certainty. Re Grand Jurv Subpoenas, 92t
F.2d 847 (9" Cir.1991); seedso United Statesv. Storage Spaces Designated Numbers8 & 49, 777 F 2d
1,363, 1368 (9™ Cir.1985)(warrant need only be " reasonably specific, rather than eaborately detailed.” in
its description of objectsof search). The degree of specificity varies depending on the circumstancesand
the type of itemsinvolved. United States v. Spilotro, 800 F.2d 959, 963 (9™ Cir.1986).

TheNinth Circuit caseof United Statesv. Washington, 797 F.2d 1461 (9™ Cir.1986), ishelpful and
relevant to the instant case. In Washington, the defendant appealed his conviction of 12 counts of|

prostitution by contending, among other things, that the search warrant was overbroad and thusfailed to

1%The search warrant of June 17, 1997, described the premisesto be searched asfollows:
""LindaHouse Karaoke and Gift located in Western Garapan (hotel street). Joy Motel Gargpan
behind Duty free shop, Lifoifoi apartment south of SNE apartment in Gargpan, M & H
corporation in Chaan Piao north of Hopwood Junior high school.”

The search warrant of June 20, 1997, described the premisesto be searched asfollows:
"Joy Motel Room number 308.”

10




satisfy the constitutional requirement of particularity. The warrant, in pertinent part, stated that the agents

vwere authorized to seize

3 "'records, notes, documentsindicating Ra ph Washington's involvement and control of prostitution
activity, including but not limited to, photographs, handwritten notes, ledger books. . .. Id at
4 1472.

The Washington court held that the phrase"involvement and control of prostitution activity" was
narrow enough to satisfy the particularity requirement of the Fourth Amendment as it " effectively tellsthe
officers to seize only the itemsindicating prostitution activity." 1d.

Theinstant warrant, which aso providesfor the seizure of prostitution-related evidence, containg
language similar to the Washington warrant:

"There now exist evidence of the commission of a crime consisting of documents relating to

prostitution, Photo album, records of personnel whose pictures appear in the photo album, payroll

records. . . and any documentstending to show that prostitution takes place on the premises and
thag [llegal Aliensare harbored and or employed by M & H Corporation dbaLindaHouse Karacke
otion to S"uppress, Exhibit “G”.

In accord with the Washington decision, this Court finds that the language contained within the
ingtant warrant is sufficient to satisfy the particularity requirement of the Fourth Amendment. The
warrant's language provides the same guidance to the executing agents as the Washington warrant
provided and thus, effectively told the officers to seize items related only to prostitution and/or the
harboring of illegal aliens.

C CONFESSIONSOF DEFENDANT WANG'S EMPLOYEES

It isDefendant Wang's contention that the videotaped confessionsof her co-defendant employeeb
must be suppressed because they were obtained in violation of their Miranda rights and the Vienna
Convention.X Without getting involved in acomplex and unnecessary discussion over the applicability of]
tlhe ViennaConvention and treaty rights, thisCourt rulesthat Defendant Wang iswithout standing to assert

the constitutional rights of her co-defendant employees.

YThe government received videotaped confessions from five of defendant's employees, namely Lu
274 Hong, XiaWen, Liu Ying, Yu Fang Jie, and Jin Ping. See Motion toSuppr ess, Exhibit “F”, pp. 103-104.
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The United States Supreme Court has noted that the Fifth Amendment privilege against self-

incrimination IS an "intimate and personal one", which protects "a private inner sanctum of individual

fieeling and thought and proscribes state intrusion to extract self condemnation.” Couch v. United States

409 U.S. 322, 327 (1973). As such, standing to object to violations of the Fifth Amendment in the 9"
Circuit has been limited to those against whom the violation was committed. Bvrd v. Comstock, 430 F.24

937, 938, cert denied, 401 U.S. 945, 91 S.Ct. 960, 28 L.Ed.2d. 228 (1971). Asnoted in Bvrd :

“[T]he purpose of such [Miranda] warnings would have been to safeguard the co-defendant’s
privilege against self-incrimination, a right personal to her. Petitioner may not complain of the
violation of his co-defendant's rlght “ Id.

As such, this court rules that Defendant Wang has no standing to assert any 5 Amendment
violations on behalf of her co-defendant employees. Therefore, Defendant Wang's motion to suppressthe

confessions is denied.
V. CONCLUSION
For dl the reasons stated above, Defendant's Wang's Motion to Suppress isDENIED.

So ORDERED thiséﬂ day of , 1998.

oo K [2ell>—1

TIMOTHY H. LLAS, Associate Judge
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