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IN THE SUPERIOR COURT
FORTHE
COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS

Defendants.

MANASSES S. BORJA, g
Paintiff, ) Civil ActionNo. 97-1124-A
VS. )

%

PEDRO P. TENORIO ad ) MEMQRANDUM DECISIQN

JESUSR. SABLAN, g AND ORDER
)
)

INTRODUCTION

Thismatter came beforethe Court on November 28, 1997, at 1:30 p.m. in CourtroomA. Before
the Court wereDefendants motiontodismiss, or inthealternative, for summary judgment, and Plaintiffs
cross-motion for summary judgment. Present at the hearing were Plaintiff and hiscounsel C. Sebastian
Aloot, Esg.; Defendant Pedro P. Tenorio and his counsel David R. Nevitt, Esq., from Carlsmith Ball
Wichman Case & Ichiki; and Defendant JesusR. Sablan and hiscounsels, Rexford C. Kosack, Esqg., and
Robert J. O’Connor, EsQ.

This action involves an election contest brought pursuant to 1 CMC § 6421 et seq. It concerns
the election of Pedro P. Tenorio and JesusR. Sablan to the office of governor and lieutenant governor,
respectively. Plaintiff claimsthat Pedro P. Tenorio isindigibleto serve asgovernor under Article I11,
section 4 of the Northern Mariana |dands Congtitution, asamended. The Court, having reviewed al of
the parties memoranda, having considered the argumentsof counsds, and having reviewed the evidence
on record, makes the following findings of facts and conclusionsof law.
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I. FACTS
On November 1, 1981, Defendant Pedro P. Tenorio (hereafter " Tenorio™) was elected to the
office of Governor of the Commonwedth of the Northern Marianaldandsfor thefirst time, and
took office on January 11, 1982, for a four-year term. Declaration of Pedro P. Tenorio § 2
(hereafter " Tenorio's Declaration™) in Tenorio's Motion to Dismiss, or in the dternative, for
Summary Judgment filed November 17, 1997 (hereafter™ Tenorio's Motion™).
On November 3, 1985, Tenorio was elected to the office of Governor of the Commonwedlth of
the Northern Mariana Idandsfor the second time, and took office on January 13, 1986, for a
four-year term. Tenorio's Declaration 3.
Also on November 3, 1985, the votersratified Amendment 12 which amended the text on term
limitsin ArticleIII, section 4 of the Northern Marianaldands Constitutionto read ""No person
shdl be elected governor more than twice."
The original text of ArticleIIl, section 4 of the Northern Marianaldands Congtitution on term
limitsread "' No person shall be elected governor more than three times.
InMay, 1996, Tenorio announced hisintentionto theloca mediato seek theendorsement of the
Republican Party as its candidate for Governor in the November, 1997, generd eection.
Tenorio's Declaration { 4.
On duly 19, 1997, the CNMI Board of Elections(“BOE”) certified Tenorio and JesusR. Sablan
as the Republican Party's candidatesfor Governor and Lieutenant Governor for the November
1, 1997, genera eection. Tenorio's Declaration, 6.
On November 1, 1997, the eection of the Governor and Lieutenant Governor of the
Commonwesdlth of the Northern Mariana Idands was held.
PlaintiffManasses S. Borjais a citizen of the United States, a resdent of the Commonwealth of
the Northern Marianaldands, and aregistered voter on theidand of Saipan, who cast avotein
the November 1, 1997, generd eection. Complant, | 2.
On November 3, 1997, Faintiff Borjafirst learned of Tenorio's apparent eection to the office
of the Governor. Complaint, § 11.
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10. On November 10, 1997, PlaintiffsBorja and Eileen Babauta® filed an €l ection contest complaint

I in this Court pursuant to 1 CMC §§ 6421-6610. Complaint, 1.

11.  On November 17, 1997, Defendants Tenorio and Jesus R. Sablan (hereafter " Sablan’™) filed an
answer, amotion to dismiss, or in the alternative, a motion for summary judgment.

12.  AsofNovember 17, 1997, theBOE had not certifiedtheofficia resultsof theelection. Tenorio's
Affidavit, ] 7.

13.  The parties concede that Defendants garnered the highest number of votes. Complaint § 10,

Tenorio's Answer § 10, Sablan’s Answer 1.

. ISSUES
The parties present four issuesfor this Court's consideration:

1. Whether this Court should dismissthis action as untimely because Plaintiff filed his
complaint nine days after the election, months after the Board of Election certified the
Defendantsas candidates on the ballot, and over a year after Defendants announced
their candidacy when 1 CMC § 6423(b) requiresa complaint to be filed within seven
days after discovery of thefact supporting the contest.

2. Whether ArticleIII, section 4 of the N.M.I. Constitution, as amended, bars Defendant
Tenorio from serving asgovernor as aresult of being elected on November 1, 1997.

3. Whether the two-dlection restriction of Article ITI, section 4 of the N.M.I.
Constitutionimposes a lifetimelimit on the number of times Defendant Tenorio can be
elected governor and, if so, whether the limit is unconstitutional under the First and
Eourteenth Amendmentsto the U.S. Constitution made applicableto the N.M.I. by the

ovenant.

4, Whether this Court, if it should find Defendant Tenorio ineligible to serve as governor
in January, 1998, should declarethe next successful candidatesfor égovernor and
lieutenant governor as the winning candidates under 1 CMC § 6426.

The Court resolvesthis eection contest by addressing thefirst two issues, and therefore does

not need to addressthe third and fourth issues.

Y Plaintiff Eileen Babauta’s request to withdraw from the case as a party-plaintiff was granted on
S'é"’fg“gt%? 20, 1997, at the pre-tria conference. Order After Pretrial Conference, § 7 (filed November




III. ANALYSIS

A | S subi urisdicti

Under 1 CMC § 6425(c), thisCourt hasjurisdiction to hear election contests. Section 6425(c)

9]

statesthat “[t]he court shal hear and determineal issuesarisingin contested el ectionsnot involving seats
to the legidature, except the vdidity of ballots based on the manner in which they are marked."
Furthermore, our Supreme Court declared that “[o}nce the complaint in an election contest has been

timelyfiled, . . ., thetrial court obtains subject matter jurisdictionto resolvethe matter.” Taimanaov.

O 0 3 O

Superior Court, 4 N.M.l. 94, 97 (1994). Therefore, the timeliness of Plaintiffsfiling of the complaint

10 )} determineswhether this Court has subject matter jurisdiction over this election contest.

11 Defendantsargue that thefiling of Plaintiffs complaint isuntimely under 1 CMC § 6423(b), and
12 || thereforethis case should be dismissed. Section 6423(b) requiresthat “[t]he contestant shal verify the

13 || statement of contest, and shdl file it within seven davs after the discoverv of the fact supporting the

14 || contest, except that no complaint may befiled over 30 days after the declaration of the officid results.”

15 || (emphasis added). Defendants contend that "'the discovery of the fact supporting the contest™ was
16 || triggered when Tenorio "announced his candidacy, or at the latest when defendants were certified to
17 || appear on the ballot in the general election.” Tenorio'sMotion at 5.
18 Under 1 CMC § 6421(a), “[ajJny Commonwealth voter may contest an eection™ if “[t]he person
19 || declared elected to an officewill not be eigiblefor that office at the beginning of itsterm."” (emphasis
20 || added). First, 1 CMC § 6421 gives any Commonwealth voter standing to challenge an election. An
21| election must therefore occur first before an election contest complaint may be filed. Second, the
22 || condition placed in Section 6421(a) that a person be "declared elected,” and Section 6423(b)’s
23 || requirement of a"discovery of the fact supporting the contest” must be read so that they each have
24 || meaning and effect. To adopt Defendants argument that the triggering event is the date a person
25
26
27

28 4
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declareshis candidacy would create an issue of ripeness.? Therefore, this Court concludesthat under 1
CMC § 6421(a), the timeliness of the filing of the complaint is based upon the discovery that a person
has been " declared elected.”

In thiscase, the general election was held on November 1, 1997. Plaintiff learned of Tenorio’s
apparent el ection to the office of Governor on November 3, 1997, and filed thiscomplaint on November
10, 1997. Asof November 17, 1997, the BOE had not certified the officia resultsof thedection. Yet,
the parties concede that Defendants garnered the highest number of votes. At the hearing, none of the
partieswere ableto providethe Court with a definition of when a personis* declared el ected as meant
by 1 CMC § 6421(a). In search of a definition, the Court finds 1 CMC § 6427(a) instructive. Section
6427(a) statesthat “[t]he person declared elected by the board is entitled to a certificate of election.™
(emphasis added). Therefore, a person can be declared elected yet not certified by the BOE. Here,
Plaintiff clams he learned of Defendants' election on November 3, 1997, two days after election day.
Thisdate isreasonablegiven thefact that Supertyphoon Keith struck the Marianalslandson November
2, 1997. Based on theforegoing analysis, this Court findsthat thiscaseisripefor judicia review and

Plaintiffs complaintistimely. Accordingly, Defendants motionto dismissis hereby denied.

B. Summary Judgment Standard

Summary judgment is appropriate where the Court, upon viewing the facts in a light most
favorable to the non-moving party, finds as a matter of law that the moving party is entitled to the

requested relief Cabrerav. Heirsof De Castro, 1 N.M.I. 172, 176 (1990); Rios v. Marianas Pub. Land

Corp., 3N.M.1.512, 518 (1993). Summary judgment must be entered against a party who failsto make

a showing sufficient to establish the existence of an element essential to the party's case. Celotex v.

Catrett, 477 U.S. 317, 322, 106 S.Ct. 2548, 2552, 91 L.Ed.2d 265 (1986).

Z A ripe disputeis one which has matured sufficiently for judicial resolution. Bauer v. McCoy, 1 CR
248,259 (D.N.M.1.1982). Thecaseor controversy component requiresthat plaintiffbethreatened with
immediateinjury which the requested relief would redress. 1d.

5
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C. Application of Article ITI, section 4 of the N.M.I. Constitution.

Thethreshold issue presented in thiscaseisthe applicationof Articlelll, section 4 of theN.M.1.
Constitution, as amended, to Defendant Tenorio as a result of the November 1, 1997, election. The
original text of the term limit provision of Article111, section 4 reads: ""No person shdl be eected
governor morethan threetimes.” 1n 1985, while Defendant Tenorio wassitting asgovernor, the people
of the Commonweslthratified Amendment 12. The pertinentlanguageat issueistheterm limit imposed
by Amendment 12 which states: ""No person shdl be elected governor morethan twice." Based on this
language and considering the 1981 and 1985 el ectionsof Defendant Tenorioto the office of Governor,
Paintiff urgesthis Court to declarethat Defendant Tenorio isindigibleto serveasgovernor in January,
1998.

The Court ismindful of the smple and plain meaning of the word "twice." Theword, however,
Isnot assmpleand plain asPlaintiff casualy portrays. Thisconstitutional issuewarrantsamoreserious,
in depth discussionand eval uationthan the smplistic and limited approach Plaintiff presentsto thisCourt.

The words"'threetimes” from the origina Article111, § 4 was amended to read "twice." An
"amendment” of a constitution repeals or changes some provision in, or adds something to, the
instrument amended. 3 WORDS AND PHRASES. Amend; Amendment 458 (1953). As applied to
Amendment 12, Defendant Tenorio, who wasthen thegovernor, had his™ threetimes™ term changed and
repeded to"twice" Wasthisterm limit to apply to include the term he was completing in 1985 and to
atermin the future?

A basic principle of construction isthat language must be givenits plain meaning. Camacho v.

Northern Marianas Retirement Fund, 1 N.M.I. 362, 368 (1990). Because Amendment 12 does not
provideaclear answer to the question of whento begin countingterms, it isambiguous. This Court must
therefore resort to the rule of constitutional construction of amendments. That rule has been firmly

established by our SupremeCourt in Camacho: “[t]he presumptionisthat a constitutional amendment

IS to be given only prospective application unless the intention to make it retrospectivein operation
clearlv appearsfrom itsterms.” Camacho, 1 N.M.I. at 368-369. (emphasisadded). Thisrule of law on
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theconstructionof constitutiona amendmentsestablishesapresumption of prospecti ve appli cation absent
clear terms showing an intent to operate retrospectively.

Paintiff hasthe burden of rebutting this presumption. He must show the clear and unambiguous
termsin thetext of Amendment 12 manifestingan intent to gpply itsterm retrospectively. ItisPlaintiffs
burden to provide evidencethat Amendment 12 wasintended to operate retrospectively.

The operativeterms of Amendment 12 are:

Section4. Joint Election of the Governor and Lieutenant Governor. Thegovernor and lieutenant

governor shdl be elected at large within the Commonweslth for aterm of office of four years.

Thegovernor and lieutenant governor shal be elected jointly with each voter castingasinglevote

applicableto both offices. No person shdl be elected governor more than twice.

See Sablan's Memorandumof Points and Authoritiesin Support of Motion for Summary Judgment (filed
November 17, 1997) at Exhibit F. Clearly, nothing in theterms of Amendment 12 indicatesany intent
to make the terms retrospectivein operation. This Court findsthat thereis no languagein the text of
Amendment 12 indicating any intent to apply itstermsretroactively.

Second, Plaintiff has not shown any evidence of legidative history such as journas from the
convention or committee reports indicating any intent by the delegates to gpply Amendment 12
retroactively. At thehearing, Plaintiffscounse admittedthat history wasagainst him: hecannot provide
the Court with any journal recordsor tapes of thetwo readings of CommitteeRecommendationNo. 46,
the predecessor to Amendment 12, which indicate any intent to apply itstermsretroactively. Thus,
Paintiff has failed to meet his burden of proving any intent to make Amendment 12 retroactive in
application.

In support of the contrary, Defendants provided the Court with journal excerpts of various
convention discussions regarding other proposed amendments that contemplated retroactive effect.
Thesediscussionswere held after CommitteeRecommendation No. 46 waspassed. For example, on July
18, 1985, on the discussion of amending Article XTI, section 5 on restrictions on dienation of land,
Delegate Torres stated:

But as Delegate Villagomez and as Counsdl Lizamaand I'm sure ColleagueNaborshad explained
that we cannot make laws applied retroactively, cannot.
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Second Constitutional Convention Journal (hereafter*' Journal™) at 581,31 Day, July 18, 1985. Further,
on July 20, 1985, the discussion of amending Article 11 to impose a term limit on the legidature is
instructiveon the delegates' intent not to make the amendments retroactive:
DELEGATEKING: Another thingisI'm just wondering why Delegate Manglonais arguing
about this. | wasthinking maybe because heis afraid of hisuncleto lose his position for not to
run for the third term.
DELEGATEMANGLONA: Thiswill not comeinto effect until after the ratifications. Sol'm
not too worried about my uncle because he 4till has eight years, if he is concerned that I'm
worried.
Journd at 674, 33" Day, duly 20, 1985. This Court concludes that Plaintiff has faled to rebut the

presumptionand, therefore, Amendment 12 applies prospectively.

D. When did Amendment 12 take effect?

Defendant Tenorio argues that Amendment 12 became effectiveon January 7, 1986, when the
results were certified by the Board of Elections, and so Amendment 12 should not be applied to his
election in 1981 and 1985. See Tenorio’s Motion to Dismiss Memorandum of Points and Authorities
a 6 (filed November 17, 1997). However, Committee Recommendation No. 46 indicates that
Amendment 12 took effect ""upon ratification." Committee Recommendation No. 46 states:

Upon ratification pursuant to Section 5 of Article XVIII of the Commonweslth of the

Commonweath of the Northar Mariana | iandsis amended as ollows o o e

l. Effectiveupon ratification, Section 4 of ArticleIII isamended to read:
(emphasisadded). See Sablan’s Memorandum at Exhibit F.

Under Article XVIII, section 5(b) "'an amendment proposed by constitutional convention or by

jpopular initiativeshdl becomeeffectiveif approved by amajority of thevotescast and at least two-thirds

of the votes cast in each of two senatoria districts.” According to the ANALYSIS, "'[@ proposed

amendment approved by the voterstakes effect immediately after the approval unlessthe text of the

amendment providesotherwise." ANALY SIS OFTHE CONSTITUTION OF THENORTHERN MARIANA ISLANDS

at 193 (1976). Amendment 12 expresdy provides an effective date of Amendment 12: "upon
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ratification."” Therefore, based on the foregoing, this Court concludesthat pursuant to Article XVIII,
section 5(b), Amendment 12 took effect immediately after the necessary majority votes were cast on
November 3, 1985. The certification by the BOE is merely a processto validatethe resultsof the acts
taken by the voters on election day.

Inthis case, Defendant Tenorio was elected governor on November 3%, 1985. Amendment 12
took effect contemporaneously with Defendant Tenorio's second election. Therefore, Amendment 12
appliesto Tenorio's 1985 election as well as his 1997 election. Amendment 12 does not apply to
Tenorio's 1981 election. Accordingly, under Article 111, section 4 of the Northern Mariana Islands
Constitution, asamended, Defendant Tenorio iseligibleto serveasgovernor based on his 1997 election.

Because the Court hasfound Defendant Tenorio igibleto serve asgovernor, it does not need
to address the issues of the constitutionality of the two-election limit imposed by Article111, section 4,
and the ascensionrightsof alieutenant governor in the case that a governor-elect isfound indigible to

hold office.

IV. CONCLUSIONS

This Court is highly cognizant of the importance and significance of the constitutional issues
involved in this election contest. It isalso consciousof its duty not to redraft the Constitution but to
interpret and apply the Constitution as the delegatesand voters intended.

Accordingly, IT IS HEREBY ORDERED, ADJUDGED, AND DECLARED THAT under
Article11], section 4 of the N.M.1. Constitution, as amended, Defendant Pedro P. Tenorioisédligibleto
serve as governor in January, 1998.

Based on this Court's anaysisof the Constitution and Election Act? as applied to this case:

1. Defendants' motion to dismissis hereby denied;

2. Defendants' motion for summary judgment is hereby granted; and

¥ |t is fortunatethat the statutory provisions governing an election contest requirethe Court and the

artiesto resolvethe dispute expeditiously. However, there are someflawsin the Election Act that the

egislature should reconsider, such as what the Court should do when a winning candidateis declared
indigibleto hold an elected officefor any reason other than a conviction of afelony.

9
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3. Plaintiffs cross-motion for summary judgment is hereby denied.

So ORDERED this _L day of December, 1997.

7/

/EgWARD MANIBUSAN, AssociateJudge
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