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IN THE SUPERIOR COURT
FOR THE
COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS

Civil Action No. 95-830
MEMORANDUM DECISSION AND
ORDER ON 1) DEFENDANT'S
MOTION TO DISQUALIFY JUDGE
BELLAS; 2) DEFENDANT'S MOTION
TO DISQUALIFY JUDGE CASTRO

C.D.C. SATIPAN, LTD;
C.D.C. JAPAN, LTD.

Plaintiffs,
V.

SEKISUI HOUSE, LTD.

Defendants.

N N N N N N N N e

This matter came before the court upon the motion of defendant Sekisui House, Ltd., to
disqudify Presiding Judge Alexandro C. Cagtro from further presiding over Civil Action No. 95-
830. Alsobeforethe court isthe motion of defendant Sekisui House, Ltd., to disquaify Associate
Judge Bellas from hearing the motion to disquaify Judge Castro. Attorneys David Mair, Esq.,
and Sandra Cruz, Esg., appeared on behdf of defendant Sekisui House, Ltd., and Richard W.
Pierce, Esqg., represented the plaintiffs C.D.C. Saipan, Ltd., and C.D.C. Japan, Ltd. After

congdering the affidavitsand memorandafiled by the parties as wel as the arguments of counsel
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a hearing on this matter, the court now issuesits ruling on the motionsto disqualify.

|. PROCEDURAL HISTORY

The complaint in this action was filed on September 15, 1995 and aleged that the
defendant Sekisui House owes the plaintiff a money baance under an agreement arising out of an
aleged joint venture to develop waterfront property in Garapan, Saipan. On August 18, 1997,
the defendant filed a motion and affidavit to recuse Judge Castro on the basis of the fact that his
resdence"islessthan /10 of amile’ from that of Francisco and Ines Ada, who are expected to
be caled as materia witnessesin the case. Counsd for the defendant then filed a second affidavit
on August 28, 1997 to recuse Judge Castro on the additiona ground that, while serving as CNMI
Attorney Genera in July of 1988, he apparently received correspondence regarding the
immigration status of plantiff's principa, Mr. Shigenori Hiraga. The recusa motion was set for
hearing on September 17, 1997 before Judge Castro.  Judge Castro referred this motion, together
with all civil motions set for September 17 to this court, Associate Judge Timothy Bellas
presiding.  On September 12, defendant filed another motion to recuse Judge Bellas together with
itsthird affidavit Sating that Judge Bellas has a"'persond bias or prgudice” and requesting that
this court "proceed no further herein™ pursuant to Canon 3(D)(c) of the Code of Judicial Conduct

for the Commonwedth Judiciary. The basisfor the recusd is that, in April of 1991, a secretary

It isnot clear fiom the record beforethis court whether Judge Castro found that the
referral was mandated by Canon 3(D)(c¢) of the NMI Code of Judiciad Conduct (whengroundis
that judge has'*persond biasor prejudiceconcerning aparty'), or whether the hearing on the
motion was automaticaly transferred dong with all other civil motionspending on that day, due
to Judge Castro’s unavailability resulting fiom his presiding over thetrial of CNMI v. Villanueva
97-019.
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of then attorney Bellas, Ms. Camille Pangelinan, made a bank deposit at the request of Mr.
Hiraga’s attorney for which the Bellas firm billed and received $70 for two hours of secretarial
time.

II. DISCUSSION

The court cannot help but recognize that the practice of seriatim motions to disqualify
judges has become more popular lately and it is obvioudy necessary to devote some attention to
the matter so that there will be some guidance to counsd for future reference. First, athough
there are many cases from the Federa jurisdictions which deal with the appearance of alack of
impartidity, a reasonableapplication of the standards set forth therein must take cognizance of the
fact that we are a very smdl jurisdiction and thet if the rationale were abstractly and strictly
applied it would be possible for dmost every litigant, if he or she digs back far or deep enough
to find some pretext to alegethat dmost any judge or justice who has lived and practiced law in
the CNMI for an extended period of time has had some knowledge of, or contact with a party or
thefactsof acase. Therefore, to construe this ground for recusd too liberally would lead to an
obstacle to the administration of justice withinthis court. This is graphicaly illustrated by the
motionsin this case.

Second, despite the assumptionof counsd to the contrary, this judge has not been assigned
to presde over any agpect of the meritsaf the underlying action, but has been selected to rule only
onthe limited issue raised by the motion to recuse Judge Castro. It is only rational to expect that
the dleged bias on the part of the jurist that is sufficient to justify recusa have some rdation to,
and potentia effect upon, the proceeding a hand. In this case, the proceeding is to determine

whether Judge Castro, or some other judge, will preside over the remainder of the action.
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The codified authority for judicid disqudification in the CNMI isfound at 1 CMC §3308
and $3309 and in the Code of Judicial Conduct for the Commonwedth Judiciary, at Cannon 3(C)
and 3(D). The Commonwedth Code sections are the equivaent of the federal disqualification
datute found at 28 U.S.C. §455, while Cannon 3 setsforth, with some modification, the affidavit
procedurefor disqudification derived from the federal procedureat 28 U.S.C. $144. The court
may therefore look to federal cases interpreting the equivaent provisions of federa law to
determine the issues raised by these motions. CNMI v. Kaipat, No. 95-006 (N.M.I. Sept. 27,
1996).

If the defendant is claming that a persona bias exists on the part of the judge presiding,
the affidavit procedure of Cannon 3(D)(c) applies. This procedurederivesfrom 28 U.S.C. §144,
which requires that the trial judge, after determining that the affidavit of the party is legaly
sufficient, "proceed no further" in the proceeding. Cannon 3(D)(c) adds that another judge shall
be assgned to hear the recusal motion. The affidavit must set forth specific facts showing
persona biasand is grictly construed against the movant. Berger v. United States, 255 U.S. 22,
36, 41 S.Ct. 230, 234 (1921). The affidavitmust be accompanied by a separate certificate of
counsd attesting to the good faith of the motion and may only befiled once by a party inany case,
no matter how many judges happen to successvely preside over the proceeding. US V. Hoffa,
245 F.Supp. 772 (1965); Martin v. TexasIndemnity Ins. Co., 214 F.Supp. 477 (1962).

On the other hand, if the defendant is moving for recusa under 1 CMC §3308(a), a
broader standard applies. This section derives from the 1974 verson of 28 U.SC. §455(a),
intended by Congress to supply an objectivetest of "a reasonable factua basis' for determining

judicia bias and to provide a more flexible standard for judges to use in determining when to
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recuse themselves.? Under this standard, a trial judge is required to recuse himsdf or hersdf
when "a reasonable person with knowledge of all the facts would conclude that the judge's
impartiality might be questioned.” CNMI v. Kaipat, supra, a pg. 5, quoting United States v.
Chischilly, 30 F.3d 1144 (9th Cir. 1994). Sinceaduty of self-recusdl is placed upon the judge,
there are no dtrict procedurd requirementsfor bringing the matter before the court and the motion
is not strictly construed againgt recusal. However, it isentirdly proper -for a judge chalenged
under this standard to rule upon the recusal motion without referring it to another judge and to
dispute the factual basis asserted in any affidavit that may befiled. In re Corrugated Container
Antitrust Litigation, 614 F.2d 958, 963 n.9 (5th Cir. 1980).

With these gandardsin mind we now turn to the defendant's motions presently before the
court. Defendant has filed an affidavit and motion to recuse this judge from ruling upon the
motion to recuse Judge Castro. The assarted basisfor ths mationisthat, in April of 1991, at the
request of attorney Jod Bergama, a secretary of the Bellas Law Firm, Ms. Camille Pangdinan,
received a cable remittance and deposited a check into the account of C.D.C. Saipan, Ltd., a
plaintiff in this action. A copy of abilling from the Bellas Firm shows that Mr. Bergsma was
billed $70 for two hours of secretarial time. The fact of the transfer is not disputed in the
underlying litigation and the plaintiff denies receiving any legal services from the Bellas Firm.
Neverthel ess, defendant contends that from these facts™it becomes apparent that Judge Bellas has

apersond bias or prgjudice, and at am ni num a reasonablequestion concerning the impartiality

2See 13A Wright, Miller & Cooper, Federal Practice and Procedure $3541 (2nd ed.
1984) .
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of Judge Bellas is raised.”

Defendant's Affidavit in Support of Maotion to Disqudify Judge Bellas is the third affidavit
filed by the defendant in thiscase. Canon 3(D)(c) States unequivocally that a party may file only
one affidavit of persond biasinacase. Accordingly, Defendant's Affidavit in Support of Motion
to Disqualify Judge Bellas is ORDERED STR CKEN

The question of whether or not there is an gppearance of partidity may ill be raised under
1 CMC §3308(a) as may the more specific grounds listed in 1 CMC 3308(b). "Such aclam must
be supported by facts which would raise areasonableinference of alack of impartidity on the part
of ajudge in the context of the issues presented in a particular law suit.” Parrish v. Board of
Com’rs of Alabama Sate Bar, 524 F.2d 98, 103-104 (5th Cir. 1975). Thisjudge has not served
asalawyer in the matter in controversy or for any of the parties and has no persona knowledge
of disputed facts material to the action. The court cannot find that the above facts support an
objectively reasonableinference that th's judge would be anything other than impartiad in deciding
the issue before the court. The motion to disqualify Judge Bellas is DENIED.

The court now t urns to the defendant's motion to disqualify Judge Castro. Three separate
grounds have been adduced: (1) the fact that Judge Castro lives reatively close to two important
witnesses to the action; (2) the fact that, as Attorney Genera in 1988, he received a letter from
Assistant United States Attorney, George Procter, in support of Mr. Hiraga’s entry into the
Commonwedthand that he may have taken actionto dlow Mr. Hiraga’s entry; and (3) that Judge

Castro presided over the probate case of In re the Estate o Jose P. Cabrera, Civil No. 88-582

3"Defendant’s Memorandum of Points and Authoritiesin Support of Motion to Disqualify
Judge Bellas”, page 3.
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which the defendant claims dealt with property issuesthat the defendant intendsto relate to one
of their defenses. The latter two grounds are clamed to raise, in addition to the "appearance of
alack of impartiaity”, a further ground for disqudification in that Judge Castro has "persond
knowledge of disputed evidentiary facts concerning the proceeding.” 1 CMC §3308(b)(1).
(1)_Francisco and [nes Ada

Mr. and Mrs. Ada were officers of the plaintiff C.D. C. Saipan Ltd., from 1981 to 1993
and, according to the defendant, "live less than 1/10th of amile’ from Judge Castro. Defendant
speculates that "In all likelihood, Judge Castro knows the Adas, and is aware that they are his
neighbors.™ The only well-pleaded fact submitted by the defendant is that Judge Castro lives a
certain geographical distance from witnesses in the action.  This, without more, is legdly
insufficientto show either actua bias or the gppearanceof bias. United Statesv. Kehlbeck, 766
F.Supp. 707, 712-713 (S.D. Ind. 1990).
() Mr_Hiraga’s Immieration S

Over nine years ago Judge Castro was sent a letter from the Assstant U S Attorney
George Proctor stating that Mr. Hiraga, who had been convicted of bribery, "has provided truthful
and complete information pursuant to his plea agreement” and " cooperated fully with the United
States”.’ The letter recommended that Mr. Hiraga not be denied entry to the Commonwedth.

Defendant clams that Judge Castro thereforerecaived “extrajudicial knowledge' of Mr. Hiraga’s

*Defendants Memorandum of Pointsand Authoritiesin Support of Motionto Disqualify
Judge Castro, page 11.

>Affidavit of David A. Mair in Support of Motion to Disqualify Judge Castro, Paragraph
5, Exhibit B.
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reliability and that he must have formed an opinion asto Mr. Hiraga’s character for truthfulness.
Defendant clamsthat Mr. Hiraga’s credibility isan important issue in the case because the action
turns upon an dleged oral agreement. Further, if Judge Castro acted to reverse an unfavorable
decison by the Chief of Immigration, his officid involvement in the immigration matter creates
an gppearance of bias that requires his disquaificationfrom this action. In any case, defendant
contends, Judge Cadtro's receipt of theselettersand officid involvement presentsa situationwhere
Judge Castro must be cdlled as a materia witnessin the action and should disqudify himsdf under
1 CMC §3308(b)(1) and CNMI v. Kaipat, No. 95-006, slip opinion (CNMI 1996).

For the purpose of ruling on this motion only, the court will assume that Judge Castro
received and consdered the letter and that he took officid action to dlow Mr. Hiraga to enter the
Commonwedthin 1988. Thesefacts do not require the disqudification of Judge Castro. 1 CMC
§3308(b)(1) requires disgudification if the judge has a "personal knowledge of disputed
evidentiary facts concerning the proceeding.” Defendant submits that Judge Castro received a
second-hand opinion based upon mattersaf public record. Defendant does not dispute the affidavit
o Mr. Hiraga stating that he has never met Judge Castro before the commencement of this action.
This case is obvioudy digtinguishable from the Stuation in Kaipat, where the judge was a
percipient witnessto the events that were the subject of the defendant's trid. Kaipat, supra, at pg.
2. Credibility of a witness has been held not to be a "disputed evidentiary fact” in construing the
federa disqudificationstatute. Plechner v. Widener College, Inc., 569 F.2d 1250, 1263 (3rd.
Cir. 1977).

Even if ajudge has formed an opinion about a party from related proceedingsinvolving

the same or other parties, this done is not enough to require disqudification. If the rule were
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otherwise, a repesat offender or a member of a moderately sized crimina conspiracy could soon
disqualify al of the judges of acourt. United Statesv. Jeffers, 532 F.2d 1101, 1112 (7th Cir.
1976). Thisaction, however, isunrdated to Mr. Hiraga’s immigrationstatusor hisentry into the
Commonwedlthin 1988. Judge Castro, as a government attorney, has not " participated as counsd,
adviser or materia witness concerning the proceeding or expressed an opinion regarding the merits
of the particular case in controversy.” 1 CMC §3308(b)(3). It is not reasonable to infer a lack
of partidity on the part of a judge in circumstances where the judge, in a prior position of public
service, had acontact with a party that is as remote and attenuated from the proceedings at hand
asisdemonstrated in this case.
(3) The Cabrera probate proceeding,

On August 9, 1990, Judge Castro issued adecisonin the probate case of In Re the Edtate
d Jose P. Cabrera, Civil No. 88-582, a case involving Article XTI issues and determining title
to land that was nearby the land underlying the transaction between the parties that led to this
action. Defendants assert that the Cabrera caseis reevant to one of their possible defensesin that
the parties were monitoring the Cabrera decison for its impact upon Article XTI issues and
ultimately upon their development project. One of the defendant's adternate defensesis that no
money was owed to the plaintiff until the completion of the project and that the project was
delayed because of the parties concern for the legal ramifications of the Cabrera decision.
Defendant again compares this Situation to Kaipat, supra, and sates that "The Cabrera probate
dispute over which Judge Castro presided is a factud event that is relevant to this case’ and

bolsters this with a reference to Rule of Evidence 401 that relevance means the "dightest bit of
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probative worth.”¢

No parties to this action were partiesin Cabrera and none have been named as witnesses.
Judge Castro’s decision in that case is not a basis for recusal, nor is it a "factud event”" about
which he may be cdled upon to testify as a witness. Torres and Rayphand V. Tenorio, Civil No.
95-390, CNMI Super., dip op., a 2-3 (May 29, 1997). The legd standardsset forth above do
not require disquaification of a judge any time that a party can find dight probative worth in an
item touched by the judgein his or her professond or persond capacity. The connection between
this action and the Cabrera probate is far too remote and attenuated to judtify a reasonable

inference of alack of impartiaity on the part of Judge Castro.

III. CONCLUSION

There is a presumption that judges take their oaths and their office serioudy and exercise
their duties with impartidity. “This presumption of impartidity grows in large part from the fact
that the practicedf law is a profession, and the judicid office is one speciadized manifestation of
that profession.” U S v. Kehlbeck, supra, a 711. This is one factor that the objectively
reasonable person must consider when making the inference of an gppearance of partidity on the
part of ajudge. Another factor must be a consderationof the size of the jurisdiction. Kobos v.
Sudgen, 694 P. 2d 110, 111 (Wyo. 1985) The frequency with which any given people have

persond and professiona contacts must necessarily be different on the idand of Saipanthenit is,

Defendant’s Reply Memorandum in Support of Mationto Disgualify Judge Alexandro
C. Castro, page 8, note 18.
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e.g., on the idand of Manhattan. The conclusons that may reasonably be drawn from such
contacts, as wdl as the reasonable suspicions that they may generate, must dso of necessity be
different. The defendant by these motions requedts that the court employ a strict standard thet
would bar ajudgefrom presiding over a case even when there has been adight or remote contact
with a party or the facts of the case. As the court has stated, this approach would lead to an
obstacle to the adminigtration of justice within this court.

ACCORDINGLY, for the reasons stated above;

Defendants motion to disquaify Judge Bellas is DENIED.

Defendant's mation to disquaify Judge Castro isaso DENIED.

So ORDERED this 26 day of , , 1997,

Lo A Sl

TIMOTHY @LAS, Associate Judge
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