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IN THE SUPERIOR COURT
FOR THE
COMMONWEALTHOF THE NORTHERN MARIANA ISLANDS

UN TY TRADE SERVICE,
Plaintiff,
V.

NO KAI OI TERMITE & PEST CONTROL
(SAIPAN), .

Defendant.

NO KAI OI TERMITE & PEST CONTROL
(SAIPAN),

Plaintiff,

V.

UNITY TRADE SERVICE,
Defendant.
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Smdl ClamNo. 94-2041

H NO NS AND
CONCLUSIONS

Smdl ClamNos. 95-603 & 604

FOR PUBLICATION
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These small daimsmeatterswere consolidated and camebeforetheCourtfortrid on June2, 1995.
Unity Trade Service (“Unity”) requestst hi s Court to award it $3,015.84 for unpaid automotiverepairs
it performed on No Kai Oi Termite & Pet Control's(No Kai Oi”) vehicle. In response, No Kai Oi filed
suit daming that Unity isnot entitled to the money owed on the repair bill because the work Unity
jperformed wasfaulty. NoKai Oi clamsthat Unity isliablefor incidental and consequentia damagesas

well.

L EINDINGSOF FACT

On March 18, 1993, Unity sent No Ka Oi's President, Lee Delos Santos, a work and time
egimatefor therepairsof the company's 1979 GQ\MCtruck.! Def Bxh. A. The estimated cost of labor
and materidswas$3,975.00, and the estimated completiontimewast hi rty working days. Based onthis
edimate, Del os Santosbrought thetruck into Unity for repairson September 29, 1993. Delos Santos
signed two separatejob ordersconcerningthe GV truck. Thefirst job order, dated October 25,1993,
wasfor theinstallation of the mmffler, fabrication of theflat bed, and body repairs. The second job order,
dated November 26, 1993, wasfor the fabrication of the seat cover. Whilethetruck wasat the shop,
DdosSantosperiodicaly checked Unity's work and indicated he wasnot satisfied with the painting and
theweding. Theregfter, Unity redid thework for no additional charge.

On February 9, 1994, Delos Santos personaly gave Unity a check m the amount of $1,500.00
for partial payment of the services. Plaintiff’s Exh. 2 Thefollowing day, Delos Santosand one of his
employeeswent to Unity to pick up the truck. While at the shop, Unity's supervisor, Mr. Panopio,
sgned asix month warranty for thepaint job and body repairs. Defendant's Exh, C. Delos Santosthen

! Theedimateindicatedthework to be performed was asfollows: 1) general body repair of cab,
left and right door, front fender and left and right and cab flooring of the pick-up; %)a bed body
replacement; 3) the materialsthe bed frame and support, angle bar, flooring, plate bottom cover
checkered, platefender, roll bar, repainting of chassiswith anti-rust primer and black paint; 4) fabrication
of chemical tank trailer. See Defendant’s Exh. A. DelosSantostestified that he had requested that Wity
replacethetruck’s utility bed with aflat bed, mekeatrailer, performgeneral body work, removeall rust,
then undercoat and paint thevehicle.
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jped theremaining owed, $1,150.00, intheformof acheck. A No Kai Oi employee drovethetruck out
of theshop, and Del os Santosleft mthe vehiclemwhich they had arrived. Fifteen minuteslater, Delos
Santosreturned to the shop complaining that when they were gpproximately 100 yardsirom the shop
they had noticed a crack mthewindshield. The parties agreethat the windshield wasnot broken when
Delos Santos originally brought the truck to Unity on September 29, 1993. No Kai Oi damsthe
windshidld was cracked whilethetruck wasmthe shop. Conversdly, Unity arguesthat thewindshied
wasnot cracked when Delos Santosand hisemployeeleft with the truck and that it must have cracked
inthe fifteen minutesit took themto leavethe shop and return. Smeethe Unity employeestestified as
to the condition of the windshield without formally inspecting the vehicle before it |eft the shop, this
Court findsthe No Kai Oi’s witnesses' testimony regardingthi s issueto be more credible. Moreover,
it ishighly unlikdythat thewindshidd brokemthe merefiteen minutesthat Delos Santos employeehad
driven thetruck 100 yards. ThisCourt findsthat the windshield was broken when it wasa Unity for
repairs.

Upon noticingthe crack, Delos Santosdemanded Unity return the $1,150.00 check, and Unity
complied. DelosSantosvoided the check and then stopped payment on the February 9, 1994, check m
theamount of $1,500.00. To date, No Kai Oi hasnot paid Unity for any of the servicesit rendered on
thetruck.

After leaving the shop with thevehicle, Delos Santosinspected it and found that thework Unity
performed was faulty and wasnot performed m a skillful and workmanlikemanner.  More specifically,
Deos Santostedified that the crossbarswere not connected, the openingto the gastank waslocated
bdowthetank, all the rust wasnot removed, Unity did not undercoat the vehicle and the doorsdid not
havedrain plugs He statedthat he did not leavethetruck with Unity becausehe wasfearful that Unity
would preveat him from taking thetruck until thebill waspaid. Moreover, Delos Santosdid not reduce
towriting any ofhis present complaintsregardingthe fautty repairsto Unity. He obtained estimatesfrom
three autobody repair shopsand submitted the lowest estimate from M otion Automotive Repair Center
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imthe amount of $2,515.75.> Defendant’s Exh. E

Panopiotestified that thework took longer than what was estimated because No Kai Oi brought
m other vehidesfor repair and becausetheworkerswent on strike. Delos Santosdamed that because
redid not haveuse of the car for five months, hehad to rent acar on numerous occasonsduring April,
May, and Juneof 1994. Def. Exh. F. Thus No Kai Oi isrequesting that Unity remburseit for these
cods

IL. CONCI USIONSOF | AW

Thefailure to properly performthework contractedfor isabreach of contract for the services
Decuir v. Sam Broussard, Inc., 459 So0.2d 1375, 1380 (La. App. 1984). Moreover, a contract for
sarvicescariesan implied obligation on the contractor to performin aworkmanlike manner. Tiger Wl
Savicev. Kimball Production Co,, 343 S0.2d 1153, 1157 (La App. 1977). To obtainreliefthere mugt
be some showing of lack ordinary care in the performance of thework Id. The proper measure of’
damagesfor defective workmanship under abreach of contract theory isthe cost to repair the defect.
RESTATEMENT OF CONTRACTS(SECOND) § 347°; see Smmonsv. Boros, 341 S.E.2d 2 (Ga. 1986); see
also Randall v. Anderson, 286 N.W.2d 515 (N.D. 1979). A party can recover the cos to fix the
defectiverepairs, and the person who provided the servicesshould be entitled to the reasonablevalue o
the labor which the opposng party derived a benefit and which it was not necessary to be redone.

2 The Mation Automotive Ry T is somewhat illegible and hard for the court to de(:lloher
Defendant’s Exh. E What the Court can glean from the esimeteis: %[hem ndshield, shipping and labor
for $1,130.00; 2) secure eectrical wiring under the dash for $45.00; 3) re-work rust on the cabinfor
$300.00; 4) handbrake ceble for $150.75; 5 re-work rust On firewall/back engine for $110.00; 6; re-work
gastank mountingfor $110.00; 7) left and right door painting and drain phags for $80.00; 8) re-work
]grame bed Oroei nforcement $30.00; 9) re-work rust on roof for $110.00; 10) spot paint rework areas

or $400.00.

? Regtatement of Contracts(Second) § 347 provides:

. . . theinjured party hasaright to damagesbased on hisexpectationinterest as measured by
a) thelossjlnthevd ueto h mof thecther party's performancecaused by itsfailure or deficiency,

plus
b% any other loss, including incidental or consequential loss, caused by the breach, less
c) any cost or other lossthat he has avoided by not having to perform.
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Abrams v. Dinh, 471 8.2d 994 (La. App. 1985); seealso Koch v. Rice, 237 P.2d 494 (Or. 1951). The
party requesting the relief hasthe burden of proving any damage suffered by him asa result of breach of
contract. Decuir, 459 So.2d 1375.

Since No Kai Oi has sued Unity under the breach of contract theory, the proper measure of
damagesin the present caseisthe cost of repairs. The Court haskept in mind however, that No Kal Oi
did not pay Unity for any of the servicesit rendered on thetruck. Unity isrequesting $3,015.84 which
representsprincipal, interest, and costs of the unpaid services. Thetotal amount that Delos Santos had
originally paid Unity before cancdling the checkswas $2,650.00.* No Kai Oi claimsthat the $2,515.75
Motion Automotiveestimate indicatesthe repairs necessary to fix Unity's faulty repairs and to replace
the windshield. After comparing the Unity job estimate and the job ordersto the Motion Automotive
estimate it appearsthat Motion Automotive will be fixing Unity's defective repairs except for: 1) the
freight and installation of the windshield for $1,130.00; 2) securing the electrical wiring under the dash
for $45.00; and 3) replacing the handbrake cable for $150.75. These repairs amount to atotal of
$1,325.75. Thus, the portion of the Motion Automotive estimate which representsthe amount necessary
to fix Unity's faulty repairsis$1,190.00. Therefore, No Kai Oi still owes Unity the difference of what
No Kai Oi originaly owed Unity, $2,650.00, from what it will take Motion Automotivetofix Unity's
repairs, $1,190.00, and thisamountsto $1,460.00.

However, sncethisCourt hasfound that Unity is responsiblefor the cracked windshield, it must
pay for areplacement. The ddivery of amotor vehicleby the owner to arepairmanfor the performance
of repairsis a ballment for the mutua benefit of the parties. M. Bruenger & Company, Inc. v. Dodge
City Truck Stop, 675 P.2d 864 (Ka. 1984). A baileein abailment for mutual benefit must use ordinary
care and diligenceto safeguard the bailor's property, and heis answerablefor loss or injury resulting

from failure to exercisethat care. Id. The Motion Automotive estimate indicates that it will cost

* This Court has before it the October 25, 1993 and the November 26, 1993 job orders
amountingto $2,570.00 and theMarch 18, 1993 estimateindicating the work would cometo $3,600.00;
thus, representing a difference of almost $1,000.00 in the amount due for the repairs. Therefore, the
Court will use the amount of the two checks Delos Santos had ?iven to Unity and then canceled,
$2,650.00, to represent the amount No Kai Oi wasrequiredto pay for Unity's repairs.

5
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$1,130.00 to replace thewindshidd. The differenceof what Noi Ka Oi gtill owes Unity, $1,190.00, from
the cost of areplacement windshield, $1,130.00, is$60.00, the amount No Kai Oi owes Unity for repairs.

A breach of a repair contract may inciude damages for loss of use. RESTATEMENT OF
CONTRACTS(SECOND) § 347 (b); see also Abrams, 471 S.2d 994. Normally, damagesfor loss of use
are measured by the car rental costsduring the unreasonabledday. Abrams, 471 S.2d 994. Here, No
Kai Oi did not sugtainitsburden of proof First, No Kai Oi did not adequately show this Court that there
was unreasonabledelay. There was testimony before this Court which indicated that No Kai Oi had
brought morethan one vehicleto Unity to be repaired during thistime. Moreover, while thetruck was
a Unity, Delos Santosrequested that certain portionsof thejob be redone. Findly, No Kai Oi submitted
car rental recaiptsfor April, May and June of 1994, when he retook possession of thetruck m February
of 1994. Since No Kai Oi did not sufficiently provethat there was an unreasonabledday aswell as
bringingforth evidence that of |oss of use during the time Unity had the truck, it isnot entitled to these

damages.

. JUDGMENT
For the foregoing reasons, this Court finds that since Unity performed faulty repairson No Kai
Oi’s GMC truck and that the windshield was broken whileit wasin Unity's care. No Kai Oiisentitled
to the difference of the cost to fix the faulty repairslessthose repairswhich were beneficid toit. The
Court hereby ORDERS that No Kai Oi pay Unity the amount of $60.00.

So ORDERED this_g_ day of September, 1995.
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