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IN THE SUPERIOR..COURT: / ¥ &
FCR THE
COMWONVWEALTH G- THE NOCRTHERN VAR | SLANDS

GURT

JOHN S. PANGELI NAN, Avil Action No. 92-1076
Plaintiff,
DECI SI ON AND ORDER
ON REMAND FOR
APPEAL NO 93-012

V.

JULI ANA L. 1TamMan, NMAGDALENA
L. METTAQ EMILIA L. SUARES,
MR A L. ILO and ROVAN W
LAIROPE,

Def endant s.

P R L S L S N N N N

On March 21, 1994, this case was renanded and vacated i n part
by the Commonweal th Suprene Gourt on the issues of whether the
parties entered into a valid enforceable contract and whet her
plaintiff John S. Pangelinanis entitled to specific perfornance.
Mor eover, the Suprene Court reversed as to the award of punitive
damages and attorney's fees. Def endants Juliana L. 1Itaman,
Magdal ena L. Mettao, Emilia L. Suares, Maria L. Ilo and Ronan W
Lairope argue that they shoul d be di scharged fronperform ng under
the Land Contract they entered intowith Plaintiff. Specifically,
Defendants claimthat Plaintiff had no legal title to EA 222 at
the time the transaction occurred. Conversely, Plaintiff argues
that his ownership interest at the time the Contract was signed is
irrelevant: the issue is whether he currently owns E. A 222.

FOR PUBLI CATI ON
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. EACTS

On Cctober 26, 1982, the Commonweal t h Land Conm ssi on i ssued
a Certificate of Title finding that PMaintiff owed in fee sinple
E.A 222 located i n Papago, Saipan. (Pl.’s Ex. 2). On April 23,
1984, Plaintiff signed a Deed of Gft conveying certain |and
rights in E A 222 to various famly members.? (Defs.’ Ex. A).
On April 30, 1984, P aintiff purported to convey to his wife,
Merced B. Pangelinan, a possibility of reverter in E A 222.
Despite these prior conveyances, on My 4, 1984, Paintiff
execut ed anot her deed of gift attenpting to convey E. AL 222 in fee
sinple to his father-in-law, Dionicio M Babauta. (Defs.’
Suppl enent al Evi dence.) The record al so cont ai ns a docurrent dat ed
July 29, 1984, in which D onicio conveyed E. A 222 to Merced. 1d.

On April 20, 1986, Paintiff and Defendants entered into a
contract (Land Contract). (Pl.’s Ex. 1). Under its terns, the
five Defendants were to exchange their "short exchange" rights"
wth Plaintiff inreturn for a portion of E. A 222. A condition
of the Land Contract was the successful negotiation with the
Marianas Public Land Corporation (MPLO to exchange the "short
exchange" rights for public land to be designated by Pl aintiff.

¥ Land rights conveyed through this document shall be
addr essed bel ow.

2/ The five Defendants are heirs of Vicente Uol. Defendants'
predecessors in interest entered into a | and exchange agreemnent
with the government. As a result of the exchange, Defendants’
predecessors received less land than they were entitled to.
Thereafter, they obtai ned a "short exchange" right whereby they
were entitled to obtain land in the anount they were previously
denied. See Apatang v. MPLC 1 NM 1. 140, 143 n.1 (1989); see
also 2 OMC ss 4141-49 (Supps. Feb. 1988 & Jan. 1990) (Public
Pur pose Land Exchange Aut hori zation Act of 1987).
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The time for the exchange of the properties was "upon the
satisfactory attai nnent of the public land."

The Land Contract provided that Defendant Lairope woul d
receive a two-fifths interest in E A 222, since Defendant Ilo
agreed to gi ve Lairope her one-fifth share of the "short exchange"
rights. The remai ni ng Defendants were entitled to receive a one-
fifth share.

On August 10, 1987, Defendant Lairope and Plaintiff signed a
contract whereby Lairope agreed to exchange his two-fifths share
of the "short exchange" rights for cash and not for aninterest in
E A 222. (Pl.’s Ex. 3).

PMaintiff negotiated with MPLC that Defendants' "short
exchange" rights would be exchanged for land in Cbyan, Sai pan.
Thereafter, PHPaintiff requested Defendants to execute the
necessary docunents in order to finalize the exchange of
Def endants' "short exchange" rights for the Cbyan property.
However, upon this request, Defendants refused to do so.

On Cctober 10, 1990, P aintiff's nother Rosalia S. Pangel i nan
di ed. (P1. Submssion of Ev.). On August 29, 1992, Merced
executed a deed of gift purporting to convey E. A 222 to
Paintiff. (Defs.” Ex. B). Plaintiff filed suit on Septenber 10,
1992, seeki ng specific performance of the Land Contract and act ual
and punitive damages based on Defendants' alleged fraudul ent

misrepresentation.?

3/ Plaintiff alleged that Defendants fraudulently

msrepresented the identity of Vicente Uol’s heirs. Defendants
clained they were the only heirs; however, the Court found Adel a
W Quitugua to be an additional heir.

3
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ITI. PROCEDURAL H STORY

The trial inthis natter was heard on January 11, 1993. In
the Findings of Fact, the Trial Court found that Defendants
vol untarily and know ngly executed the Land Contract and Def endant
Lairope knowi ngly and voluntarily entered into the Gontract with
Paintiff to sell his two-fifths interest for cash. Wen the
Plaintiff entered into the Land Contract, "record title to Lot
EA 222 was held for various reasons by Paintiff's wife.™®
Pangel i nan v. Itaman, Civ. Act. No. 92-1076 slip op. at 2 (N.M.I.
Super. . Feb. 2, 1993). The Trial GCourt also found that
Def endants refused to execute the necessary docunents with MPLC
Finally, the Gourt found that Adela W Quitugua an additional heir
to the "short exchange" rights.

The Superior Court concluded that both the Land Contract
between P aintiff and Defendants and the Gontract between
Plaintiff and Defendant Lairope were valid and enforceable. It
concl uded that Qui tugua, the sixth heir, coul d not be bound by the
Land Contract, and t hat she owned one-si xth interest in the "short
exchange" rights. Finally, the Court found Defendants conduct to
be fraudul ent, outrageous, knowing and willful because they did
not di sclose the existence of Quitugua. As a result, Defendants
were ordered to pay punitive danages and attorneys fees.

The Suprenme Court vacated and renmanded on the issues of
whet her the parties entered into a val i d, enforceabl e contract and
whet her Pangelinanis entitled to specific performance. Moreover,
the Court reversed as to the award of punitive damages and
attorney's fees. Specifically, the Supreme Court vacated the

decree of specific perfornmance and remanded "the case for the
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trial court tore-determne: 1) what interest, if any, Pangel i nan
conveyed, and to whom in the deed of gift dated April 23, 1984,
and 2) whet her Pangelinan still has, or has re-acquired, ownership
of the Papago property." Pangelinan v. Itaman, App. No. 93-012,
slip op. at 14 (Suprene . Nar. 21, 1994).

IIr. |SSUES
This Court will consider the follow ng i ssues on remand® :
A Wat interests the August 23, 1984, Deed of G ft created;
B: Wat effect the |ater conveyances of the interests in
E.A 222 had on Plaintiff's title to the | and,
C \Wether Plaintiff's interest in E.A 222 at the tine the
Land Contract was signed rendered hi m capable of executing the

Contract .

| V. ANALYSI S
A Wat Interests the april 23, 1984 Deed of G ft Oeated?

Paintiff originally omned EA 222 infeesinple. (P1.'s Ex.
2). On April 23, 1984, he executed a Deed of G ft which states:

THAT |, JOHN S. PANCELINAN, for and in consideration of
natural |ove and affection | have unto ny children by ny

wi fe, MERCED B. PANGELI NAN, and for their support . . . for
and during their lifetine, do hereby give . . . unto them
subject to the estate reserved and the special limtation

expressed hereunder, all of ny right, title and interest in
[Papago, Sai pan propertyl .

RESERVI NG however, unto nyself, for the life of their
grandfather, DONNG O M BABAUTA, a life estate in the
property herein conveyed.

&/ These issues wll address the remanded issues the
Commonweal th Suprene Court directed this Court to address, whet her
the parties entered into a valid and enforceable contract and
whether Plaintiff is entitled to specific perfornance.

5
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TO HAVE AND TO HOLD the same, so long as ny not her, ROBALIA

S. PANCELI NAN, shall surviverme . . . thereafter unto ny said

children, their heirs and assigns, forever, otherw se all

herein conveyed shall revert back to ne or to ny heirs or

assi gns.
To interpret the Deed, this Court relies on the Restatemnent of
Property. 7 CMC § 3401 (Supp. June 1992); See Ito v. Macro
Energy, I nc., Appeal Nos. 92-020 & 92-022, slip op. at 19 (N.M 1.
CQct. 26, 1993). According to the first and | ast paragraphs above,
Paintiff conveyed to his children a fee sinple determnable. A
fee sinple determnableinterest is created when a grantor creates
an estateinfee sinple and provides that the estate autonatically
expires upon the occurrence of a stated event. RESTATEMENT CF
PROPERTY FREEHOLD | NTERESTS § 44 (1936) . Plaintiff conveyed all his
interest in E.A 222 to his children "so long as [Plaintiff's]
not her shall survive me." Therefore, Plaintiff created an estate
in fee sinple for his children, and their estate would
autonatically expire upon the occurrence of a stated event, the
death of P aintiff's nother Rosalia S. Pangel i nan. RESTATEMENT oF
PROPERTY FREEHOLD | NTERESTS §44 cnt. a, illus. 1 (1936).

| n t he second par agr aph above, Pl aintiff reserved for hinsel f
alife estate pur autre vie. Alife estate pur autre vie is one
which is neasured by the duration of the life of a human bei ng
other than the beneficiary of the life estate and is not
termnabl e at any fixed tine. RESTATEMENT oF PROPERTY FREEHOLD | NTERESTS
§ 18 cnm. a (1936). plaintiff reserved an estate for hinself "for
the life of . . . [Dionicio M Babautal , a life estate."

Therefore, Plaintiff created alife estate for hinsel f neasured by

the life of D onicio.
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Accordingly, this Court finds that through the Deed of Gft
dated April 23, 1984, Plaintiff granted to himself a life estate
pur autre vie and a possibility of reverter, and to his children

a fee simple determinable.

B: The Effect of Later Convevances of the Interests in E. A 222

on Title to E. AL 2227

After the april 23, 1984, Deed of G ft was signed, Plaintiff
execut ed various docunents effecting the ownership rights to E. A
222. On April 4, 1984, Plaintiff signed the following docurment:

THAT |, [Plaintiff], for and in consideration of love and

affection I . . . do hereby give, remse, release and

quitclaim unto [Merced Pangelinan], her heirs and assigns,
forever, ny future interest (right of reverter) in and to

[E A 2221
The owner of a possibility of reverter in land has the power
through an effective conveyance inter vivos to transfer his
i nterest. RESTATEMENT oF PROPERTY FUTURE | NTERESTS § 159 (1) & cmi . a,
illus. 3 (1936). As a result of this docunent, Plaintiff conveyed
only his future interest, his possibility of reverter, in E. A 222
to his w fe Merced.

On May 4, 1984, Plaintiff:

. . for and in consideration of the special relationship |
have unto ny father-in-law, DDON QA O M BABAUTA, do hereby
give, rem se, release and quitclaim unto him his successors
and assi gns [E.A 222].

A person who owns a life estate has the power to create any
interest in land which includes any or all of the rights which
constitute a 1ife estate. Tuttle v. Burrows, 852 P.2d4 1314, 1316
(Colo. . App. 1992). It is settled law that a grantor cannot
convey to his grantee an estate of greater dignity than the one he

has. MDonald v. Burke, 288 s.w.2d 363, 365 (Ky. Ct. App. 1955)
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(conveyee obtained fromthe life tenant a life estate and not a
fee sinpl e he pretended to convey). Thus, when an owner of alife
estate purports to transfer an estate greater than what i s owned,
the conveyee acquires no right greater than a life estate
RESTATEMENT OF PROPERTY | NTRCDUCTI ON TO FREEHOLD | NTERESTS § 124 cnt. d
(1936) . Roberts v. Rhodes, 643 P.24 116, 118 (Kan. 1982) (absence
of intent tolimt title, grantors pass all interest they owned).
Accordingly, although Maintiff appeared on the face of the
docunent to transfer to Dionicio a fee sinple interest in E A
222, Plaintiff transferred a life estate to Donicio for the
duration of Dionicio’s life since at the tinme the docunent was
executed Plaintiff only had a |ife estate interest.

On July 29, 1984, Dionicio executed a Deed of G ft which
st at es:

[Flor an [sic] in considerationof natural | ove and affection

| have unto [Merced] , and for her support, naintenance and

| i vel i hood, do hereby grant, give and convey unto her, her

hei rs and assigns, forever, [E A 2221.

Again, it is clear from the law as stated above that since
Donicioat the tine the docunent was entered intoonly had alife
estate in E.A 222, he transferred to Merced that interest.

I n sum when the Land Contract was executed on June 13, 1986,
the status of ownership of E A 222 was as fol |l ows:

1. Plaintiff’s children still had a fee sinple determnabl e
ownership in E. A 222, which would autormatically expire in the
event that Plaintiff's nother predeceased Plaintiff;

2: Merced now had a possibility of reverter, and she woul d
obtain fee sinple absolute ownership if Plaintiff’s nother

predeceased Plaintiff; and
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3: Merced had a life estate, neasured by the life of her

f at her Dionicio.

C_ _Wether PHaintiff's Interest in E.A 222 at the Tine the Land

nt r act j nder Hm Capable of Executing th
Gontract .

The next issue is whether at the tinme the Land Contract was
signed, Plaintiff's interest in E. A 222 rendered hi mcapabl e of
executing the Land Contract. PMaintiff argues that since
Plaintiff has nowre-acquired ownershipin E A 222, heis ableto
perform under the Contract. Defendant clains that because
Plaintiff was not the owner of E. A 222 at the tinme the Land
Contract was signed he did not have the ability to convey the
property.

A contract for the sale of |and "contemplates the subsequent
execution of a deed." 77 AM Jur. 2p Vendor & Purchaser s 1 (1975).
As long as the land contract is entered intoin good faith, it is
not required that a vendor have narketable title during the
executory period. Neves v. Wight, 638 p.2d4 1195, 1197 (Wah
1981). Marketability of title is determined at the tinme the
vendor is required to perform woodward v. Allen, 265 p.2d 398,
399 (Wah 1953) (attack on narketability of title prenature
because nade prior to tine of performance). Thus, inperfections
in title which exist when the contract is executed cannot form
grounds for objection if those inperfections are renoved before
the transfer of title is to occur. Townshend v. Goodfellow 41

N. W 1056 (Minn. 1889).
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The governing rule is whether "title was beyond the control
of the vendor so that his acts anounted to a repudiation of his
contract." Gillmore V. Qeen, 235 P.2d 998, 1197 (Wash. 1951)
(citing Foxley v. Rich, 99 P. 666 (WUah 1909)). If a vendor can
acquire title by voluntary acts of persons holding title or
t hrough | egal proceedings, he is in a position to nake a valid
| and contract. McNey v. Canpbell, 116 N. W 671 (Neb. 1908); see
Neves, 638 P.2d at 1199 (vendee not entitled to rescind because
al t hough vendor' s parents owned property they i ntended to reconvey
duri ng executory period of contract). It is the vendee' s burden
to prove that the vendor cannot perform when the tine for
perfornmance arrives. Gilmore V. Qeen, 235 Pp.2d at 1002.
Mor eover, the vendor cannot use a clained deficiency intitle as
an excuse for refusing to keep a coomtnent to purchase property.
Leavitt v. Blohm, 357 P.2d 190, 192-93 (W ah 1960) .

The purpose of the rule is not to favor vendors over vendees
but to "enhance the alienability of real estate by providing
flexibility in real estate transactions." Neves, 638 P.2d at
1198. Yet, it is essential that a court closely scrutinize the
facts and apply the rule to avoi d unfairness and di shonesty. |d.

Under the Land Contract, Plaintiff was required to tender to
Def endants narketable title for E. A 222 "upon the satisfactory
attainment of the desired public land." (P1.'s Ex. at 2)
Plaintiff successfully negotiated with MPLC for Defendants to
obtain public land | ocated i n Chyan, Sai pan i n exchange for their
"short exchange" rights. (Trans. at 20). However, when Plaintiff
r equest ed Def endant s t o execut e t he docunent s whi ch woul d finalize

t hese negoti ati ons, Def endants* refused to do so. (Trans. at 15).

10
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Therefore, the tine for PMaintiff to tender narketable title has
still not yet arrived because the "satisfactory attai nnent" of the
Cobyan property i n exchange for Defendants' "short exchange" rights
has not occurr ed.

This Gourt finds that al though plaintiff did not own E. A 222
at the tine the Land Contract was entered into, Plaintiff was in
a position which rendered hi mcapabl e of executing the docurent.
First, because the tine for performance has still not arrived
PMaintiff is not required, even at the present tine, to have
nmarketable title in E. A 222. Neverthel ess, on August 29, 1992,
prior to the comencenent of this lawsuit, Paintiff did re-
acquire E.A. 222 in fee sinple absolute. On Cctober 10, 1990,
Paintiff's nother di ed, which extinguishedPlaintiff's children's
fee sinple determ nable. Thus, on August 29, 1992, Merced, who
owned E. A 222 in fee sinple absolute, transferred her interest to
plaintiff.s/

Second, Defendants failed to showthat title was beyond the
control of HMaintiff to the extent that it anmounted to a
repudi ati on of the Land Contract. P aintiff testifiedthat at any
time during the executory period of the Land Contract he could
have obtai ned nmarketable title in E A 222. A though at the tinme
the Land Contract was signed, Plaintiff owed no interest in E.A.
222, all of the interests were held by his imedi ate famly. The
stated event, the death of Haintiff's nother, is of no
consequence either. |If Paintiff's nother did not die prior to

the tine of performance, Plaintiff's children coul d have conveyed

_ 5 Merced testified that she intended to transfer any
interest she had in E A 222 to her husband once he was required
to performunder the Land Contract.

11
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their fee sinple determnable to their father®, and Plaintiff’s
wi fe Merced coul d have conveyed her possibility of reverter and
life estate to her husband. What occurred was that Plaintiff’s
nother did die, and Merced conveyed her fee sinple absolute
interest in EEA 222to Plaintiff. Ineither case, it seens clear
that Plaintiff could have acquired property by the voluntary acts
of his famly to put himin a position to nake a valid agreenent
for the sale. Moreover, Defendants cannot use the clained
deficiency in title as an excuse for refusing to exchange their
"short exchange" rights with Plaintiff. Finally, Defendants
failed to showthat Plaintiff acted di shonestly or unfairly in any
way. Therefore, this Court finds that the Land Contract was valid
and enforceable, thus, entitling Plaintiff to specific

per f or mance.

V. CONCLUSI ON

This Court holds that the April 23, 1984, Deed of Gft
created a fee sinple determnable in Plaintiff's children and a
life estate and possibility of reverter in Plaintiff. Moreover,
this Court finds that the | ater conveyances of the interests in
E.A 222 effectively transferred the life estate and the
possibility of reverter to Merced Pangelinan |eaving Plaintiff
wWth no interest in the land at the tinme the Land Contract was

execut ed. Finally, this Court notes that Plaintiff is not

¢/ This Court notes that Plaintiff's children were mnors
when theg held an interest in E. A 222. A guardian nmay have had
to have been appointed if they were to transfer their fee sinple
determnable to their father. However, since Plaintiff nost
likely will gaina substantial incone fromthe real estate venture
wth the Qoyan property it would be in the children’s best
interest to transfer their interest in E.A 222 to their father.

12
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required to have ownership in E. A 222 since the tine for
per formance has not yet arrived. Nevertheless, this Gourt finds
that the Land Contract is valid and enforceable since Plaintiff
has re-acquired a fee sinple interest in E.A 222 and fromthe
surroundi ng circunstances. Therefore, this Court hereby GRANTS
Plaintiff’s request for specific performance under the Land

Contr act .

So CRDERED thi s 2 day of April, 1995.

/ﬂ %’7’ 5/%
XA/NpRﬁ C. CASTRO; Presiding Judge
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