10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

SLrER OF COURT
SUOTLISR COURT
b

g5MAR 23 All 2 59

=7 e OF COURT

I N THE SUPER CR COURT
FOR THE
COMONVEALTH CGF THE NORTHERN MARIANA | SLANDS

IN THE MATTER CF THE Avil Action No. 92-1360

ESTATE G-
AGU DA AM REZ, MEMORANDUM DECI SI ON ON
PETI TI ON FOR FI NAL

Deceased. DI STRI BUTI ON

This matter cane before the Gourt for trial on January 17,
1994 t hrough January 20, 1994, and was submtted on post-hearing
nmenor anda on February 18, 1994. The parti es di spute t he ownership
of two adjoining lots in Tanapag, Sai pan, raising the follow ng
questions: 1) whether Decedent Aguida Amrez owned the lots
individually, or whether she acted as land trustee for her
si blings* children pursuant to Carolinian custom and 2) whet her
Admnistratrix Blandina |I. Tenorio and Cecelia L. Taitano were

entitled to | and ownershi p rights as Decedent's adopted chil dren.

FOR PUBLI CATI ON
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l. FACTUAL BACKGROUND
A  THE AMIREZ FAM LY

Decedent Agui da Amrez died on Decenber 24, 1952.¥ She was
the youngest child of Angel Amrez, the owner of the land at
i ssue. Decedent had two el der sisters, Rosa and Maria. Both died
sonetine before the Second Wrld War. Each of Decedent's sisters
had children, nost of whom had died by the tine of trial, and
grandchil dren, nmost of whom are still living. See Plaintiff's
BExh. M.

Decedent narried Jose Rapugau on Novenber 7, 1922 (see Exh.
5-42). They had no natural children. According to the evidence
presented at trial, Decedent "adopted," "raised," or "took in" two
children sometine in the 1920’s: Admnistratrix Blandina |I.
Tenori o, bornin 1915 (Exh. J-2); and Cecelia L. Taitano, bornin
1913 (Exh. J-4). Cecelia bore a child, Cypriano L. Taitano.
Cypriano grew up in Decedent's household. Cecelia and Cypriano
died prior tothis action. Bl andina survivedtotestify at trial.
Cecelia, Cypriano and Bl andina all have living children.

B THE LAND

The land in dispute is part of a larger tract in Tanapag,
Sai pan known as Achugao. This land has been the subject of
nunmerous cl ains and transactions since it was originally held by
Angel Amrez in the nineteenth century. The Admnistratrix cl ai ns

two specific parcels. They are Lots 583 and 585. Japanese | and

¥ See BExh. Ato Petition for Letters of Adm ni stration; Book
of Trial Exhibits ("Exh."), Exh. B-10 (this set of exhibits was
admtted to evidence by stipulation of the parties at the
begi nning of the trial).
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docurnent s |ist Decedent and three children of her sister Maria ag
"co-owners" Of these lots (see Exh. A-4).

In 1953, the Land Conm ssion of the Trust Territory issued,
Title Determnation 748. It found that Lots 583 and 583 were
owned by "the heirs of Agui da amirez, represented by Jose Rapugao
as land trustee." Exhs. B-1, B-2. The file on this Title
Determnation contains a Statenment of Oanership executed by
Decedent in which she indicates that she inherited the | and from
"Amires." Exh. B-15. In 1970, a Land Regi strati on Teaml| i kew se
found that the land was owned by the "heirs of Aguida Amirez."
This finding was based on testinony taken from Cypriano Taitano
(Exh. CG2) and the children-in-law of Decedent's sister Mria
(Exhs. CG3, C6). In 1972, the children of Maria quitclained a
portion of the property to Cypriano Taitano, who in turn sold the
sanme parcel for cash. Exhs. CG7, C8, CO9.

The following year the children and grandchildren of
Decedent’s oOther sister, Rosa Amres, filed clains with the Land
Conmm ssi on asserting an ownershipinterest inthe property. Exhs.
D-1 through D-26. The Land Regi strati on Teamadj udi cated t he | and
to be owned by "the heirs of Agi da Amires" [sic], (Exh. D-15), and
Det erm nati ons of Oanershi p were issued i n that nane. Exhs. D 16,
D 18.

A simlar claim between the children of Maria and the
children of Rosa was brought before the Mcronesian d ains
Comm ssion, regarding an award of conpensation for war danmage
inflicted on Lots 583 and 585. The Conm ssion held a hearing at
whi ch both fam |y groups presented testi nony. The Comm ssi on hel d

that it had heard "no persuasive evidence to lead it to concl ude
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ot her than that Maria, Agida and Rosa were all legitimate chil dren
of Amres." Exh. E-6. The Comm ssion awarded the claimto the
"Heirs of Amres," nomnating achild of Rosato receive the anard
on behalf of the famly. 1d. 1In 1978, Cypriano Taitano and the
children of Mariathenfiledsuit inUS Dstrict Court, all eging
that Rosa's heir were not sharing the anard with them Exh. G-1.
The case ended in a stipulationthat the WAr d ai ns noney woul d be
distributed to both sides of the famly through a trustee. Exh.
G 10. In 1982, wvarious conveyances took place anong the
descendant s of Rosa, the descendants of Maria, and Cypri ano, which
divided the parcels along famly I|ines. These parcels were
ultimately sold to real estate devel opers. See generally Exhs. H-

1 through H119.

C TH S ACTION

On Cctober 15, 1992, Blandina filed a Petition for Letters of
Admni strationfor Decedent's estate, |isting hersel f, Cecelia and
Cypriano, and their children, as Aguida Amirez’ intestate heirs.
A Prelimnary Inventory filed March 2, 1993 cl ai med Lots 583 and
585 as the total anount of Decedent's estate. (bjections were
then filed on behal f of the descendants of Rosa, the descendants
of Maria, and the commerci al interests whi ch have si nce devel oped

the land for tourism This trial foll owed.

IT. | SSUES
Two i ssues are presented: 1) whether Decedent owned Lots 583
and 585 individually or as customary trustee on behal f of herself

and the children of her two sisters; and 2) whether Cecelia,
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Bl andi na and Cypriano were adopted by Decedent in a nmanner which

entitled themto share in this | and.

IIT. ANALYSIS

As the Decedent died intestate prior to the enactent of the
Commonweal th Probate Code, and because the Trust Territory Code
had no provision for intestate succession, the Court |ooks to
customary law for the principles applicable to this action.
W1 | banks v. Stein, Appeal No. 93-036, slipop. at 4 (NMI. Nov.
8, 1994).

A NATURE OF LAND OMNNERSHI P

Wien a Trust Territory Title Determnationliststitleinthe
nane of a Carolinian individual, the Court nust consider all
evi dence presented that the i ndividual owned the | and as cust onary
trustee for the famly rather than in fee sinple. Estate of
Kaipat, 3 N MI. 494, 498 (1993). A finding of custonary
trusteeship will be nade if supported by a preponderance of the
evi dence. Estate of Kaipat, Qvil Action No. 90-840, slip op. at
7 (NMI. Super. . May 3, 1994) (decision on renand).

Here, Title Determnation No. 748 found that Lots 583 and 585
were owned by "the heirs of Aguida Amrez, represented by Jose
Rapugao as | and trustee." Exhs. B-1, B-2. The (bj ectors argue
that Aguida held this land as custonary trustee for herself and
t he descendants of her sisters Rosa and Maria. A preponderance of
t he evi dence presented supports this claim

First, there is no dispute that the lots in question were
originally owed by Angel Amrez. This suggests that Aguida

obt ai ned an ownershi p i nterest through "inheritance." Exh. B-15.
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The avail abl e Japanese | and records list three children of Maria
as "co-owners" of the land along with Agui da. These records are
proof that the inheritance from Angel Amrez extends to Maria's
children

Second, (bjectors presented testinony that Rosa, Decedent's
el dest sister, acted as land trustee for sone period after the
death of Angel. Julian Taitano, Rosa's grandson, testified that
his nother told him Rosa received the docunents to the Achugao
| and "because she was the eldest." Simlarly, Serafina Noag,
anot her granddaughter of Rosa, testified that her father worked
the land along with Aguida. The Court finds that this testinony
corroborates the inference that the Achugao parcel was clan | and
rat her than Agui da Amirez’ sole property. None of this evidence
was in any way rebutted by the Admnistratri x.

Conversely, the Admnistratri x presented no direct evidence
that Aguida inherited this l|and alone. The sole evidence
present ed tendi ng agai nst clan ownership of Lots 583 and 585 was
Exhibit K, the records of Title Determnation No. 712, in which
the "heirs of Maria amirez" received title to Lot No. 637. The
Adm nistratrix offered this evidence at trial to showthat Maria
recei ved other land from Angel besides the parcels at issue in
this case. However, these records i ndicate that Lot 637 was "from
German Gov’t ." Exh. K-10. The German Administration on Sai pan
did not begin until 1899. Estate of Rangamar, App. No. 92-029,
slip op. at 8 n. 13 (N MI. Dec. 15, 1993) (citing A Spoehr,
Sai pan: The Ethnol ogy of a War-Devastated |sland, 41 FiELD ANA:
ANTHRoPOLOGY (Chicago 1954) at 75). Angel Aamires died in 1896
Exh. J-40. Thus, it appears from the records supporting this
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Title Determnation that Maria received this land after Angel‘s
deat h, negating any i nference that Angel gave Lot 637 to Maria and
the lots at issue here to Aguida.

The Admnistratrix's final argument in favor of Aguida’s
I ndi vi dual ownershipis that the famly in general never acted in
accordance with Caroliniancustomin land matters. She points out
that Angel Amrez was a man and asserts that he held the Achugao
property "in his own name" (d osing Menorandum at 12), whereas
traditional Carolinian |and ownership was matrilineal and clan-
based. She also clains that the history of |eases, sales and
other transactions within the famly dating back to the Japanese
times constitute proof that Angel Amrez gave these | ots to Agui da
I n fee sinple.

This argunment fails for three reasons. First, the was no
evi dence presented about the character of Angel's acquisition or
ownership of the land. The fact that no one can trace the history
of the parcels beyond the inheritance fromAngel to his children
does not prove that he originally held the I and i n his nane al one.
Conpare Estate of Qgunoro, Appeal No. 93-007, slip op. at 12
(NMI. June 14, 1994) ("the parties do not dispute that
[ Decedent] owned the land individually").

Second, while Angel Amrez was i ndi sputably a man, this fact
standing alone does not disqualify his female children from
hol ding the | and as custonary trustees when there is evidence in
the record that they in fact did so. The courts of the
Commonweal th and the Trust Territory have repeatedly noted the
changes in Carolinian custom wought by control from foreign

adm ni strators over the last century. See Rangamar, supra, at &-
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12 (review ng cases). However, "[m]lere agreenment to new ways of
doing things by those to be benefitted, w thout the consent of
those adversely affected, will not of itself work a change of
customary law." Id. at 11 (citing Lalou v. Aliang, 1 T.T.R 94,
100 (1954)). Here, the evidence indicatesthat all three of Angel
Amrez' daughters believed they had a share of the |and at issue.
There is no evidence of consent by these wonen to non-customary
| and di stributionin aguida‘s nane al one. Conpare Ogumoro, Supra,
slip op. at 12 (where Decedent's surviving children were al
nal es, they could not inherit land as famly land pursuant to
Carolinian custonj.

Third, the Court gives little wight to the evidence of
| eases and ot her | and transactions anong the famly fromJapanese
times to the 1980’s. The question before the Court is how the
| and was inherited at Angel Amrez' death in 1896, not howit was
treated by the famly thirty to ninety years |ater. I f Angel
conferred the | and upon his three daughters pursuant to custom
| ater decisions by those three daughters or their children to
| ease or sell parts of the land does not transformit into one
daughter's individual property. If the land was clan |and at the
turn of the century, then the descendants of Angel Amrez' three
daughters are entitled to a share, even if subsequent generations
of the famly by their conduct took the land out of the
traditional nold sonetinme after the Second Wrld War.

In sum the Court finds that Lots 583 and 585 were famly
| and when inherited by Decedent Aguida Amrez, and that she held
these | ots as custonmary trustee for the descendants of her sisters

Mari a and Rosa, as well as for her own heirs.
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B.  ADOPTI ON

It is appropriate for the Court to determne nmatters of
customary adoption in the course of a probate action, so |long as
the due process requirenents of notice and hearing are net.
Estate of Rofag, 2 NMI. 18, 27 (1992). Qustonmary adoption nay
be proven by a preponderance of the evidence. Id. at 29-30.
Here, two types of evidence were presented: 2) expert testinony
describing the prevailing Carolinian custons rel atingto adoption
and land rights; and 2) lay testinony as to whether Bl andi na
Tenori o, Cecelia Taitano and Cypriano were in fact entitled to
share | and pursuant to such custom

1. Expert Testi nony. The GCourt heard three expert

Wit nesses regarding Carolinian adoption practices. Margarita
Sarapao testified for the Admnistratrix. Jose M Taitano and
Abel Olopai testified for the (bjectors. This expert testinony
indicated that the Carolinian custom of rmwei-mei involves
adoptive parents who are already narried and who do not have
children of their own. Under this custom the adoptive parents
request to adopt a child fromwthin the famly. M. Sarapao
testified that nwei -mwei invol ved adoption of an infant weaned
fromthe nother's breast, rather than of an older child. This
expert testinony generally coincides with Spoehr, supra, at 356,
and with the Comonwealth Suprene Court's pronouncenents on
Carolinian adoption, (see Rofag, supra, 2 NMI. at 23, n.3),
although Rofag indicates that there are exceptions to these
customary rules. 1d. (cases of single wonen adopting and adopti on

of children up to el even years ol d).
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The experts testifying here disagreed as to whether a child
adopted by mwei-maei shared land rights wthout them being
expressly granted by an adoptive parent. The (bjector's experts
testified that the adoptive parent nust tell the child of such
land rights. The Admnistratrix' expert testified that children
adopt ed by mwei -mnei share land rights without being told. The
Admnistratrix' view nore closely coincides wth the findings
implicit in Rofag, supra, 2 NMI. at 23, n.3: "[olnce the child
I s adopt ed under this custom he/she is treated and consi dered as
a natural child for all purposes." Oh the other hand, the
(bj ectors' opi nions square with the findi ngs of Spoehr, supra, at
357: [i]f a foster nother states that her adopted child wll
share in land rights wth her own children, the latter are
obligated to share these rights with the , adoptedchi | d* (enphasi s
added) . After weighing the credibility of the w tnesses, the
Court finds the preponderance of the evidence presented at trial
to favor the jectors' position that land rights nust be

conferred explicitly on maei -nnei adoptees.?

2/ No Commonweal th precedents exi st di scussing treatnent of
expert testinony on matters of customwhen, as here, the wei ght of
that testinony conflicts with prior findings of a higher court.
If customis treated as a natter of fact, the evi dence presented

at trial is conclusive. If customis a nmatter of |law, then the
pronouncenents of the Suprenme Court are binding on this Gourt no
matter what the evidence presented at trial. The oft-repeated

rule that matters of custom are mxed questions of |aw and fact
(see Rangamar, supra, slip op. at 2) begs the question entirely
and | eaves the Court w thout guidance.

Fortunately, the Qourt's findings on whether Blandina,
Cecelia and Cypriano were in fact adopted by maei -maei makes it
unnecessary to resol ve the conflict here. Neverthel ess, the issue
remai ns an open one to be faced in future cases.

10
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2. Lay Testinony. The Court heard testinony froma nunber

of percipient witnesses on the subject of whether Bl andina,
Cecel ia and Cypri ano were adopted chil dren of Decedent.

Anong the testinony presented, the nost significant was that
of Blandina herself, who testified that she had been adopted by
Agui da and Jose Rapugao, and that she did not knowthat Agui da was
not her birth nother, Rosa lguel, until Blandina got narried.
Bl andi na al so testified that she cared for Aguida in her old age
and farned the Achugao property. 1d. Blandina s birth nother is
not a relative of Aguida Amrez. Blandina also testified that
Cecel ia and Cypriano were |ikew se adopted chil dren of Agui da and
Jose Rapugao, and that they shared a househol d at Achugao. She
said that Cypriano, being hinself the child of Cecelia, was
adopted at birth. This direct testinony' wassupported by second-
hand and reputation testinony by other wtnesses, such as
Margarita Sarapao, Rosa Castro, Augustine Taitano, and Juan
Tenori o.

However, none of these w tnesses presented direct testinony
that the cl ained "adoptions" conferred upon Cecelia or Bl andina
any rights to share i n the Achugao | and. | ndeed, Bl andi na hersel f
stated that she never received any "authority"? from Aguida to
share in the | and. |ndeed, the substance of her testinony is that
she believed she did not have aright to the land. Blandina’s son
Juan Tenori o stated his understandi ng of the famly customin this
way:

| think that ny nother and [sic] Bl andi na and ny aunti e,
Cecelia, and of course, the |late Sopriano [sic], are

¥ In her testimony she used the word "pudet," which in
Chanorro neans "have authority, be abl e, power."

11
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Aguida’s children. | mght be wong but if they were

rai sed by Aguida since birth, especially, thenl have to

believe Aguida is their nother. So, from that

standpoint, | feel they do have a rights to the property

up in Achugao ....

Despite this belief, M. Tenorio confirned that neither Cecelia
nor Bl andina ever told himthey believed they had |and rights.
This view squares wth the expert opinion of Mrgarita Sarapao
that mwei -mwei adoption of a newborn child conferred automatic
entitlenment to | and.

The Court gives this lay testinony great weight along wth
the expert testinony presented. In the |ast analysis custonmary
| aw nust be fl exi bl e enough to refl ect the actual practices of the
persons involved. See Cabrera v. Heirs of De Castro, 1 N MI.
172, 177 (1990). O course, this principle has its limts, |est
customary |aw devolve into an anorphous aggregate of
"practices."¥ Neverthel ess, where a recogni zed custom has been
practiced wth some variations over tinme and across different
communi ties, the courts shoul d respect and give | egal effect to a
particular instance of variation that is supported by conpetent
evi dence.

The evi dence that neither Cecelia nor Bl andi na ever received
explicit land rights is further corroborated by the evi dence t hat
the famly treated Cyprianodifferently fromBl andi na and Cecel i a.
G the three people allegedly adopted by Aguida and Jose, only

Cypriano was taken in as a newborn. Birth records confirmthat

Bl andi na was born in 1915 (Exh. J-2) and Cecelia were bornin 1913

4/ See Estate of Carnacho, 1 C R 395, 402 (Com. Tr. Ct. 1983)
(court cannot give | egal status of "customary" practices which are
not based on "long usage as by common consent," citing Lalou v.
Aliang, 1 TTR 94 (Tr. Div. 1954)).

12




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

(Exh. J-4). Aguida and Jose were not narried until 1922 (Exh. J-
42). Thus, Bl andina and Cecelia (who were not rel ated to Aguida
by bl ood) were taken in as ol der children, whereas Cypriano was
born in aguida’s household. These facts indicate that Cypriano
was accorded land rights not given to Cecelia or to Bl andi na.
From the testinony, it appears that these two grew up in an
anbi guous position: not fully treated as Aguida’s children, but
not expressly excl uded. As Juan Tenorio stated his nother's
position regardi ng war clains awards: "If they wanted to gi ve her
sone, she will welcone it. |If she’s not getting any, she wll
al so wel cone it."

Addi tional corroboration for this view is found in the
docunentary evidence of Bl andina' s, Cecelia s and Cypriano' s
conduct prior to this probate action. See United California Bank
V. Prudential Ins. Co., 681 Pp.2d 390, 418 Ariz. App. 1983)
(conduct of parties prior to dispute given great weight in
I nterpreting anbi guous transactions); Brown v. Cowden Livestock
Co, 187 F.2d4 1015 (9th QGr. 1951) (sare). Here, wvarious
docunent s, dating fromas early as 1970, nention Cypri ano as bei ng
t he adopted child of Aguida and/or as having an interest in Lots
583 and 585. See Exh. CG6 (Statenent of Santiago | guel, April 24,
1970) ; Exh. F-16 (Inter-Ofice Meno,, Mcronesian Jdains
Comm ssion, Nov. 21, 1975). As noted above, Cypriano also
partici pated extensively in negotiations over the | and during the
1970's and received shares of both the land and the war clains
awar ds.

In contrast, no docunentary evidence indicates any cl ai mor

assertion, prior to this action, that either Cecelia or Bl andi na

13
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had | and rights derived fromany custonary adopti on by Agui da. at
trial, the Admnistratrix* son sought to explain her failure to
assert anearlier claimto the |l and on t he grounds t hat she feared
retaliation. However, the Court does not find this evidence
conpletely credible. This testinony is al so outweighed by the
evi dence that Bl andi na did not assert a cl ai mbecause she did not
bel i eve she had one. Nor does the Admnistratrix' rationale
expl ain why Cypriano was so vi gorous and successful in advanci ng
clains on his own behalf but nmade none for his birth nother
Cecelia nor for his adoptive aunt Bl andi na.

In sum the Gourt finds that Bl andina and Cecelia were
brought into Decedent:s household as ol der children. Further,
they were not related to Aguida by blood. These two facts are
outside the traditional paraneters of the Carolinian mavei-maei
adoption practice, as described by the experts here and as
di scussed in other authorities. See Rofag, supra, 2 NMI. at 23,
n. 3; Spoehr, supra, at 357. Fromthe both the expert testinony
on custom and the lay evidence on adoption practices of this
famly, Cecelia and Blandina are entitled to land rights only if
Agui da had expressly granted them such rights. S nce no such
express grant was present here, the Court finds that neither
Cecel i a, Bl andi na, nor their descendants, have any share in Lots

583 and 585.

V. CONCLUSI ON
For the foregoi ng reasons, the Court CRDERS:
1. The petition of Admnistratrix Blandina I. Tenorio for

distribution of the estate of Aguida Amirez is hereby DEN ED, on

14
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the grounds that the property clained to have been in the estate
has already been distributed to the legitinate heirs of Aguida

Anrez.
2. Neither Blandina |I. Tenori o, Cecelia L. Taitano, nor

t hei r descendants, are heirs of Aguida Amrez for the purposes of

I nheriting | and.

So CRERED this 2.3 day of March, 1995.

[N

EDWARD MANI BUSAN, Assocli at e Judge
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