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COMMONWRALTH OF THE NORTHRes Wl risa 1o nnos
ISLAND AMUSEMENT CORPORATION, ) Qvil Action No. 94-165
|
Plaintiff, 2
V. 3 DECISION AND ORDER
WESTERN *NVESTORS, IKC., ;
Def endant ;

MU C PALI TY CF SAIPAN,

)
)
Party-in-Intervention)
)

This matter came before t Court on t 3, 1934 on
Def endant Wstern Investors, 1Inc.’s (WII) notion for summary
judgment and the cross-notions of Plaintiff Island Amusemenz Corp.
(IAC) and Party-in-lInterventionMinicipalityof Saipan (Myor) for
partial summary judgnent. The Court has had the opportunity to
hear oral argunent and review | egal menoranda fromall parties

concerned, and now renders its deci sion.

FCR PUBLI CATI ON
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I. EACTS

InJuly of 1993, the Mayor of Sai pan (Mayor) issued a |license
to IAC permtting it tc operate binago ganes on the Island of
Sai pan fromJuly 3, 1993 until July 2, 1994. Al parties agree
that the Mayor of Saipan relied on Title 6, Chapter 4, Sections
31-37 of the Sai pan Munici pal Code (sSMC) enacted in 1959 when he
i ssued | ACthe bingo license. On February 15, 1994, approxi mately
seven nmonths after 1AC received its license, WI received a
simlar license to operate bingo games from the Departnent of
Commer ce and Labor (Departnment). WV i rmedi at el y began operati ng
the Lucky Strike Bingo Parlor and continued to do so over the
obj ections of | AC executi ves who were convi nced that they held the
sol e bingo license for Saipan.

By the end of Febrvary, IAC filed a Conplaint seeking
injunctive relief and damages for WII'‘'s alleged unlicensed
operation of a bingo establishnment. 1IAC’s claimis based onits
belief that: (1) 6 SMC §s 31-37 (the Odinance) is in full force
and effect as Commonweal th | aw;, (2) the Ordi nance provides that
the Mayor is the sole distributor of bingo | i censes on Saipan and
islimted to issuing one bingo |icense per year; (3) IACwas the
recipient of the sole license for the period fromJuly 3, 1993
through July 2, 1994; and that (4) WI has operated its bingo
parlor without a proper |icense because the license it received
fromthe Departnent is invalid. WI does not dispute that the
Ordi nance aut hori zes the Mayor to i ssue one bingo |icense or that-
he issued it to |AC. Rather, WI contends that the Odinance is
no I onger in force or effect, and that the Departnent was free to

grant WI a bingo |icense through its general authority to grant




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

busi ness |icenses enunciated in Title 1, Section 2453 (d) of the
Commonweal t h Code.

On May 27, 1994, «the Court denied 1InC’s notion for
prelimnary injunction recognizing that both parties had apparent
authority to operate bingo parlors in the C.N.MI. Likew se, on
July 6, 1994, the Court denied WII’'s notion to dism ss noting that
much of the dispute concerned substantive |egal questions that
could be better addressed in a notion for summary judgnment. On
July 19, 1994, WI filed its notion for sunmrary judgnent
contendi ng that no genuine issue of material fact exists because
t he Ordi nance upon whi ch | AC bases its clai mhas been effectively
repeal ed. On the sanme day, the Court all owed the Mayor to enter
the litigation in order to seek declaratory relief as =z party
plaintiff. On July 27, 1994, |IAC and Saipan filed their
respective cross-notions for partial summary judgnment and for a
decl aration that the O dinanceremainsin full force and effect in

t he Conmonweal t h.

IT. |SSUE
Wiether Title 6, Chapter 4, Sections 31-37 of the Saipan
Minicipal Code is still in full force and effect in the

Commonweal th of the Northern Mariana | sl ands.

ITT. ANALYSIS
A. Summary Judgment Standard
Summary judgnment is entered against a party if, view ng the
facts in the light nost favorable to the non-noving party, the

Court finds as a matter of law that the noving party is entitled
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tothe relief requested. Cabrera v. Heirs of De Castro, 1 NN M |.
172, 176 (1990). Once the noving party neets its initial burden
of showing entitlement tO judgment as a matter of | aw, the burden
shifts to the non-noving party to show a genuine dispute of

material fact. Id. at 176.

B. Article XXI

Al t hough WI does not dispute that the O di nance aut horizes
the Mayor to distribute a sole bingo |license for the Island of
Sai pan annually, WI1 contends that the Article XXI ganbling
prohi bition contained in the 1985 anmendnments to the Commonweal t h
Constitution effectively eradicated the Ordinance. Article XX
provides: "Gamblina is prohibited in the Northern mMarian= |slands
except as provided by Comonwealth law or established through
initiative in the Conmmonweal th or in any senatorial district."
Commonweal th Constitution, Art. XXlI, § 1 (1985) (enphasis added) .

WI clains that the Aticle XXI ganbling prohibition
eradi cates preexisting Trust Territory nunicipal ordinances
rel ati ng to ganbl i ng because the provision only exenpts ganbling
| aws created by the Commonweal th Legislature. In support of its
position, WI asserts that the term "Commonwealth law" contai ned
in the Article XXl exception clause does not inclufie Trust
Territory municipal ordi nances. Accordingly, WI concl udes that
the Mayor no | onger has the authority to i ssue |icenses because
the 1959 O dinance conferring that power did not survive the
general prohibition of Article XXI. On the contrary, 1AC and
Sai pan share the viewthat the term "Commonwealth law" in Article

XXl i ncl udes muni ci pal ordi nances created during the tenure of the
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Trust Territory of the Pacific Islands, and that the O di nance at
I ssue safely falls within the exception cl ause of Article XXT.

I n support of its argunment, WII cites the rule of statutcry
construction that legislation nade prior to the adoption of a
constitutional anmendnent is repealed by inplicationwhen thereis
a conflict between the constitutional anmendnent and the
preexi stingstatute. 1A SUTHERLAND STATUTORY CONSTRUCTI ON § 23 .20 at 395
(5th ed. 1994). However, upon review ng the plain | anguage of
Article XXI and the history of its adoption at the 1985
Constitutional Convention, the Court is convinced that the general
ganbling prohibition articulated in Article XXI does not confli ct
with the preexisting O dinance establishing the Mayor's authority

to i ssue a binge license on an annual basis.

C "Commonwealth Law' | ncludes Sai pan Miuni ci pal Code

W1 contends that the term "Commonwealth law" contained in
the exception clause of Article XXI does not include the Sai pan
Muni ci pal Code. WII’s contention is based on the definition of
the term "Commonwealth" in Section 9 of the Schedule on
Transitional Matters (Schedule) and 1 CMC § 102 as "the gover nment
established under the Constitution."” W1 argues that the
Ordi nance cannot be considered "Commonwealth law" because "[an
ordi nance established under the Trust Territory] is not the sane
as Commonweal th | aw. * See Menorandum in Support of Defendant’s
Motion for Summary Judgnent at 3 (July 19, 1994). wII’'s ar gunent
fails to consider portions of the Covenant and an attachnent to

the Constitution itself which incorporate Trust Territory |aws




\S]

W

10

11

12

i3

14

15

16

17

18

1%

20

21

22

23

24

25

26

27

28

I ncl uding muni ci pal ordinances wthin the framewrk of
Commonweal th | aw.

According to section 505 of the Covenant to Establish a
Commonwealth of the Northern Mariana Islands in Political Union
with the United States of America (Covenant):

[t]he laws . . . of the Mariana Islands District[’s]

local nunicipalities . . . [in existence on January 9,

1978 that are] not inconsistent with this Covenant or

wi th those provisions of the Constitution, treaties or

|l aws of the United States applicable to the Northern

Mariana Islands will remain in force and effect until

and unless altered by the Governnment of the Northern

Mari ana | sl ands.

This provision assured the citizens of the Commonwealth that a
full functioning body of |aw would be in existence at the advent
of the |local government established under the Constitution. See
AnaLysts OF THE CovewanT § 505 at 61 (Marianas Political Status Comm.
Feb. 15, 1975). Section 2 of the Schedule mrrors the Covenant's

i ncorporation of local |aws: "Continuity of Laws. Laws in force

in the Northern Mariana Islands on [January 8, 19781 that are
consistent with the Constitution and the Covenant shall continue
in force until they expire or are anended or repeal ed." Schedule
at § 2 (Dec. 5, 1976). Section 2 of the Schedule conf irmed t hat
muni ci pal ordi nances enacted by nunicipal councils on Saipan,
Tinian and Rota would continue to be in effect under the new
Constitution if they were in force on the day preceding the
effective day of the Constitution (Jan. 9, 1978). ANALYSIS OF THE
ConsTi Tuti N oF THE COWONVEALTH &F THE NORTHERN MARI ANA | SLANDS 194
(Dec. 6, 1976).

The clear statenents in Section 505 of the Covenant and
section 2 of the Schedule, and the anal ysis acconpanyi ng them

denonstrate that the Odinance at i ssue becane a part of the full
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Accordingly, the Court finds that the term "Commonwealth law" in
Article XXl includes all Trust Territory | ocal ganbli ng ordi nances
that were in effect on January 9, 1978 and that have not since
expi red, or been anended or repeal ed.

Save for its narrowreadi ng of the term"Commonwealth | aw' in
Article XXI, WI has not offered any evi dence that the O di nance
aut hori zing the Mayor to issue bingo |icenses has been di sturbed
In any way by subsequent |egislative action. To the contrary,
Title 1, Section 5107 (£f)(3) appears to bolster this authority.

Further, the Court's decision follows the intent of Article
XX1's framers. Monments before the passage of Commttee
Recommendaticn 42 (Article XXI) at the Second Constitutional
Convention, Del egate Villagonez sumred up the intent of Article
XXI with the follow ng statenent:

For the record and so the court will know what | nean

when | subm tted this notion which has been passed; No.

1, this anmendnment prohibits any type of ganbling in the

CNMI. No. 2, this amendnent grants to the

Leglslaturei:he authority to permt any ki nd of ganbling

that they see fit. No. 3, this anendnent permts each

of the three senatori al d[strlcts to enact for their own

district to permt any kind of ganbling that they see

fit for their particular district. No. 4, this

amendnment does not repeal or prohibit or nmake null and

void any existing ganbling that is permssible by

existing law, so that if batu, cockfighting, raffle,

poker machines are currently existing because they are

permtted by | aw, they shall continue unless that lawis
changed by the Legislature.

1/ Title 1, Section 5107(£)(3) provides:

A Mayor shall also have the power and duty to ([ble
responsi ble for Commonwealth prograns and activities
pertaining to (llocal registration and |icensing
formerly exercised by the chartered nunicipalities of
Sai pan, Rota, and Tinian.

1 OMC § 5107 (f) (3).
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SECOND  ConsTI TUTI ONAL- CONVENTI ON JOURNAL 547 (July 18, 1985)(enphasi s
added) . Accordingly, Title 6, Sections 31-37 are still in ful

force and effect in the Commonwealth.

D. WII‘s Bingo License Void Wen |ssued

The Court is aware that WI received a |icense to operate a
bi ngo parl or fromthe Departnent of Commerce and Labor. Accordi ng
to WI, the Departnment garnered its authority to issue |icenses
fromTitle 1, Dvision 2 of the Commonweal t h Code whi ch provi des:

The Departnent of Commerce and Labor shall have the

following powers and duties: [ . . . | (d) To license

and regul ate businesses engaged in the construction

trade and to |icense busi nesses whi ch are not otherw se

| i censed or regul at ed by any ot her depart nent, agency or

instrunentality of the Commonwealth."
1 OMC § 2453(d). The regulation and licensing of the bingc
i ndustry has been I eft to the control of the | ocal nmunicipalities
and their |eaders. See e.g. 6 SMC § 31-37, 1 CMC § 5107(f) (3), 1
CMC § 1402(a)(10) . Consequently, the Departnent had no authority
toissue WI a bingo |license because such activities are licensed
by the Commonweal t h Gover nnent agenci es known as the offices of
the mayors. See 1 OMC § 5101.the Court hereby DEN ES WII’s notion
for summary judgnent, and GRANTS IAC’s and Saipan’s respective
cross-notions for partial summary judgnent. Further, the Court
hereby issues a dual declaration that: (1) Title 6, Chapter 4,
Sections 31-37 of the Saipan Municipal Code is in full force and
effect i n the Coomonweal th, and (2) the bingo |icense WI relied

upon for its bingo operations was voi d when i ssued.
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V. CONCLUSI ON
For the foregoing reasons, the Court hereby DENIES W I s notion

for summary judgnment, and GRANTS IAC’s and Saipan’s respective
cross-notions for partial sumrmary judgnent. Further, the Court
hereby issues a dual declaration that: (1) Title 6, Chapter 4,
Sections 31-37 of the Sai pan Municipal Code is in full force and
effect in the Commonweal th, and (2) the bingo |icense WI relied

upon for its bingo operations was void when i ssued.

So GROERED this /N day of Decenber, 1994. -

R c.CASTR?;jﬁgéidingJudge
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