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CHETK 6 coupr
SUPTRIOR COUR T
FILED

J40EC14 a9: 57

I N THE SUPER CR COURT
FOR THE
COMONVEALTH GF THE NORTHERN VAR ANA | SLANDS

COMWONVEALTH O THE NCRTHERN Oimnal Case No. 93-137

MAR ANA | SLANDS,

)
)
)
Plaintiff, ) DECI SI ON AND ORDER ON
) DEFENDANT' S MOTI ON
V. ) FOR JUDGVENT OF
) ACQUI TTAL
THECDCRE M TCHELL, )
)
Def endant . )
)

This matter cane before the Court on Novenber 14, 1994, on
the notion of Defendant Theodore Mtchell for a judgnent of
acquittal of the offense of assault and battery, follow ng his
conviction by jury verdict on Septenber 30, 1994. Def endant
argues that the evidence presented at trial is insufficient to
sustain the verdict because the evidence supports a reasonabl e
i nference that Defendant acted lawfully in pushing and injuring
Janmes izzard on August 9, 1993.

|.  EACTS
At trial, the Government presented six wtnesses to the

events of August 9, 1993 at the Cafe Mbganbo, a bar on Sai pan.

FOR PUBLI CATI ON
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The testinmony showed that Defendant was involved in a verbal
argunment wi th ot her persons, and that one or nore of those persons
had al ready placed their hands on him when Janes Qi zzard | eft
his seat el sewhere in the bar and approached Def endant .

The parties disagree over the manner of M. Grizzard’s
appr oach. According to the CGovernment, "[tlhe uncontroverted
evi dence was that M. Qizzard cal my approached the def endant in
a non-of fensi ve manner with the intent to appease the defendant,
not attack him.r® Memorandum in Opposition at 4. Def endant
counters thus:

Janes Qizzard did not approach Theodore Mtchell

cal My; the nmanner in which he approached M. Mtchell

was of f ensi ve; he did not approach M. Mtchell with the
intent to appease. M. Qizzard said, "I guess I’'ll

have to hel p these children out!" He said, "I'm going
to break this up!" He said, "We shouldn’t have to
listen to this crap!" He cane at M. Mtchell at 10

feet per second. elita Caputol told a police
officer that M. Grlzzargran M. Mtchell had just
freed hinself from WIIliam Fltzgerald M. Qizzard
accosted M. Fitzgerald from the side. He intruded

hi nsel f between M. Fitzgerald and M. Mtchell. M.
Qizzard' s hands were chest high. He was obvi ously
dr unk.

Reply Memorandum at 2. After M. Grizzard’s approach, M.

Mtchell placed his hands on M. Gizzard s chest and pushed hi m
propel ling his body backwards, and his head struck a cigarette
nmachi ne, sustaining severe injuries to the brain.

M. Mtchell was charged with the offense of aggravated

assault and battery,¥ which included the |esser offense of

¥ 6 OMC s 1203(a) provides: "A person cormits the of fense
of aggravated assault and battery if he or she coomts serious
bodi Iy injury, purposely, know ngly or recklessly.™"

2
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assault and battery.'™ The Court instructed the jury that in
order to convict Defendant of either the charged of fense or the
| esser-i ncl uded of fense, it nust find that Defendant did not act
i nsel f-defense. After deliberation, the jury acquitted Def endant
of aggravated assault and battery but convicted hi mof assault and

battery.

Ix. |SSUE

The issue raised by this nmotion is whether the evidence
presented at trial is sufficient to sustain Defendant's conviction
of the crinme of assault and battery in violation of 6 CMC §

1202( a) .

IIT. ANALYSI S
A REVI EW OF EVI DENCE UNDER RULE 29

Motions for judgment of acquittal are brought under Com. R.
Gim P. 29, which provides in part that "(t]he court on notion of
a defendant or of its own notion shall order the entry of judgment
of acquittal of one or nore of the offenses charged in the
information [(...] if the evidence is insufficient to sustain a
conviction of such offense or offenses.r In reviewing the
sufficiency of the evidence, a court nust draw all reasonable
inferences in favor of the government and ask whether any
reasonable trier of fact could have found beyond a reasonabl e

doubt the essential elenents of the offense. Commonweal th .

2 6 OMC § 1202(a) Provi des: "A person commts the of fense
of assault and battery if the person unlawfully strikes, beats,
wounds, or ot herw se does bodily harmto another, or has sexual
contact with another w thout the person’s consent.™

3
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Tenorio, 3 CR 679, 683 (D.N MI. App. Div. 1989), (citing United
States v. Tooney, 764 F.2d 678, 680 (9th. Gr. 1985), cert. den.
474 U. S. 1069 (1986)). However, where the evidence submtted at
trial is wholly consistent with an innocent explanation for the
charged conduct, and where the governnent fails to submt
sufficient evidence fromwhich a rational factfinder could infer
an expl anation consistent with guilt, the conviction cannot be
sustained. Whited States v. Wiseman, 25 F.3d 862, 866-7 (9th Gr.
1994) .

Here, Defendant clains that the evidence cannot sustain the
I nference that his conduct was "unlawful," an essential el enent of
the offense of assault and battery under 6 OMC § 1202(a). He

presents two arguments in support of this claim

B. DEFENDANT' S MENTAL STATE

First, Defendant argues that, in acquitting himof the charge
of aggravated assault and battery, the jury found that he had not
acted recklessly in pushing M. Qizzard. In this view, the
Cefendant's actions nust be deened to be either negligent or
wholly without fault. However, Defendant’s contention
m sconstrues the nental state elenent in the crinme of aggravated
assault and battery under 6 OMC § 1203(a). By its terns, that
statute requires an actor to "cause serious bodily injury,
pur posel y, knowi ngly or recklessly"; the required nental state
thus relates to the injury resulting fromthe act, not to the act
itself. This requirenent is in keeping with the aggravated
assault and battery statutes of other jurisdictions, which

generally require an intent to injure by the means used. See




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Commonwealth v. Al exander, 383 A.2d 887, 889 (Pa. 1978)
(convi ction of aggravat ed assault cannot stand where no show ng of
intent to inflict serious bodily injury); State v. Sorenson, 359
P.2d 289 (Haw. 1961); 6A C. J.S. Assault &« Battery, § 72.

In contrast, a sinple battery requires no nental state as to
any injury resulting fromthe act, but rather a sinple intent to
do the act itself. See Torcia, 2 Warton's Gimnal Law, § 187
(15th Ed. 1994); Wnited States v. Masel, 563 F.2d 322, 324 (7th
Ar. 1977) (spitting on face sufficient for battery); Ngiralai v.
Trust Territory, 2 T.T.R 445, 449 (Hgh CG. Tr. Dv. 1963)
("slightest unl awful touching" may result in assault and battery);
Commonweal th v. Jaynes, 10 A.2d 90 (Pa. 1939); Commonwealth v.
Hawkins, 32 N.E. 862 (Mass. 1893). Under the terns of 6 OMC s
1202(a), the relevant act is the doing of "bodily harm," which is
not defined in the Code. However, according to common |aw
precedents, "[olne receives bodily harm in a |l egal sense, when
anot her touches his person against his wll wth physical force
intentionally hostile and aggressive, or projects such force
against his person."™ People v. More, 2 N Y.S. 159, 160 (N.Y.
1888) ; Peopl e v. Tanner, 44 p.2d 324, 332 (Cal. 1935).

Here, the evidence was anple to sustain the jury's finding,
inplicit in the conviction of assault and battery, that Defendant
put his hands on M. Gizzard s chest and pushed hi mw t h physi cal
force in an intentionally hostile and aggressive nanner.
Moreover, such a finding of intentional conduct is perfectly
consistent with the finding, inplicit in the acquittal of
aggravat ed assault and battery, that Def endant was not reckl ess as

to whether his act would cause M. Grizzard’s injuries.
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C. " UNLAWFULNESS"

Accordingto 6 OMC § 103(v), the term"unlawfully" i s defi ned
in the Code as "without |l awful authority or purpose, or contrary
tolaw, regulation or order of the detaining authority." A the
hearing on this notion, Def endant argued i n essence for excl usive
adoption of the second half of this definition; he clained that
the use of the word "unlawfully" in the assault and battery
statute means that his act nust be prescribed by sone other
portion of the C&imnal Code besides § 1202(a) in order to sustain
a conviction. The Governnent argues that the first half of the
definition of § 103(v) should apply, claimng that the evidence
anply sustainsthe jury' s findingthat M. Mtchell acted "w t hout
| awful authority or purpose" in pushing M. Qi zzard.

Wile no Commonweal th court has considered this precise
gquestion, other jurisdictions consider intentionally striking
another to be crimnal in and of itself unless performed wi th some
legal justification. See Blue v. State, 67 N.E.2d 377, 379 (I nd.
1946) (sustai ning conviction where defendant bl ocked person who
was pushed against him; People v. Gieco, 255 N.E.2d 897, 899
(I11. 1970) (statute criminalizes causing bodily harm "w t hout
justification'). Inviewof these authorities, the Court rejects
Defendant's claim that his conduct rmust be proscribed by sone
ot her statute beyond the terns of 6 OMC § 1202(a). Thus, unl ess
the evidence as viewed in the light nost favorable to the
Gover nrent suggests that M. Mtchell had a legal justification
for his act, the conviction nust stand.

Def endant does not explicitly name any |egal justification

for his act, other than the claimof self-defense which the jury
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rej ected. However, self-defense is only one of several possible
justifications which nmay excuse an otherwi se crimnal battery,
rendering it not "unlawful." Qher conmon-|l aw defenses to the
charge are defense of others, defense of property, consent,
accident or mstake, or resisting an unlawful arrest. See
generally 6A C J.S. Assault & Battery, §§ 83-99. Defendant’s
recitation of the alleged manner in which M. Qi zzard approached
him quoted earlier, suggests a claimthat M. Gizzard provoked
t he shove he recei ved.

In sone jurisdictions, crimnal statutes recognize
provocation as a defense to a charge of assault and battery. See
Maund v. State, 361 So.2d 1144, 1147 (Ala. Crim. App. 1978)
However, the common law is clear that, absent such a statutory
provi sion, provocation cannot be considered a valid defense.
United States v. Taylor, 680 F.2d 378, 380 (5th cir. 1980); State
v. Frommelt, 159 N.w.2d 532, 535 (lowa 1968). This rule accords
withthe reasoninginplicit in Fattun v. Trust Territory, 3 T.T.R
571, 574 (H. C. App. Div. 1965). There, the Defendant had been
pushed three times before wounding the victimwith a knife. The
H gh Court Appellate Dvision affirned the denial of a notion for
acqui ttal, stating" "we feel that the accused was not justifiedin
taking the knife fromhis basket and using it, evenif his intent
was just to defend himself." |1d. Like the Trust Territory Code
before it, the Commonwealth Code has no statute recognizing
provocation as a valid defense to an assault and battery charge.

Furthernore, even if provocationwere a valid defensein the
Commonweal th, the evidence at trial was nore than sufficient to

support a jury finding that M. Qizzard did not provoke
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Defendant's act. Since the Court must view the evidence in the
light nost favorable to the Governnent on a Rule 29 notion, it
agrees with the Gvernment's view that nuch, if not nost, of the
evi dence portrayed M. Grizzard as havi ng approached Defendant

calmy and with the intent to appease him In sum the jury's

inplicit finding that M. Mtchell acted unlawfully -- i.e.,
without lawful authority or purpose -- rests on substantial
evi dence.

V. CONCLUSI ON
For the foregoing reasons, Defendant Theodore Mtchell's

notion for judgnent of acquittal is hereby DEN ED.

So CRDERED thi s LLI[ day of Decenber, 1994.

Mad] &51(7'%/ 7

MARTY W. . TAYLOR, ?ésodlate Judge




