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)

)

)

) DECI SI ON AND ORDER ON

Plaintiff, )  DEFENDANT" S MOTI ONS:
) 1) TO DI SM SS BASED ON
) DOUBLE JEOPARDY; 2) FOR
) JUDGMENT OF ACQUI TTAL,
) 3) FOR STAY OF THE
) PROCEEDI NGS PENDI NG
)

APPEAL

v.

FREDRICK T. TEBI A,
Def endant .

This matter was submtted on the briefs on Novenber 16, 1993.
Def endant Tebi a noves for this Court to dismss the conplaint, for
a judgnent of acquittal, or alternatively, for a stay of
proceedi ngs pending appeal. The Commonweal th of the Northern
Mari ana | sl ands (Governnent) argues that retrial of this natter is

the proper result.

FOR PUBLI CATI ON
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. EACTS

Def endant Tebi a was charged with one count of driving under
the influence of alcohol (9 CMC §7105), one count of reckless
driving (9 CMC §7104), one count of driving wthout a valid
driver’s license (9 CMC §2201) and insufficient clearance
bet ween vehicles (9 C M C. §5309).

On March 26, 1993, Defendant Tebia was arrai gned before the
Superior Court. Subsequently, onJuly 8, 1993, the Superior Court
heard the trial of Defendant Tebia. Public Defender G egory Baka
appeared for Defendant Tebia, and Assistant Attorney GCeneral
Charles Rotbart appeared for the Governnent. After the Court
heard and rul ed on the Defendant’'s notions in limine, the parties
nmade opening statenents, and the only w tness, Oficer Sandy
Ambros, testified. Thereafter, the parties gave their closing
ar gunent s.

Throughout the trial, Defendant Tebia was present in the
courtroom However, he was located inthe gallery and not at the
defense table with his attorney, M. Baka. At the defense table
were M. Baka and anot her def endant, Manuel Otega, whom M. Baka
was representing in a separate traffic matter. In his closing
statement, M. Baka disclosed to the Court the actual | ocation of
Def endant Tebia during the trial and explained that he realized
that the wong defendant was sitting next to him after
approxi mately two-thirds of the trial had been conpleted. M.
Baka argued that the case shoul d be di sm ssed si nce t he Gover nnent
failed to identify Defendant Tebi a. The Court then ordered

defense counsel to show cause why he should not be held in
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contenpt and decided |later to declare a mstrial "in the interest

of justice.''

II. | SSUES

A.  Wet her Def endant was "present" during the trial as required

under Rule 43 of the Commonwealth Rules of Oimnal Procedure.

B. Wiether Defendant is entitled to immunity fromdoubl e j eopar dy
after the judge's declaration that the first trial ended in a

mstri al

C. Wiether Defendant is entitled to a judgment of acquittal under

Rule 29 of the Coommonwealth Rules of Oimnal Procedure.

D. Wiether Defendant is entitled to a stay of the proceedi ngs

pendi ng t he appeal of the doubl e jeopardy issue.

ITITI. ANALYSIS
A. RULE 43 (a)

Rule 43(a) of the Commonwealth Rules of Oimnal Procedure

provides that : "[t] he Defendant shall be present at . . . every
stage of the trial . . . except as otherw se provided by this
rule." (enphasis added). Rule 43(c)(2), an exceptionto 43(a),

states: "[iln prosecutions for offenses punishable by fine or
i mpri sonnment for not nore than one year or both, the court, with
the written consent of the defendant, nay permt . . . trial

in the defendant’s absence." (enphasis added). Since the
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char ges agai nst Def endant Tebi a are puni shabl e by i npri sonment f or
not nore than one year, and Def endant Tebi a did not submt to the
Gourt his witten consent to be absent, Defendant Tebia was
required to be present during the trial under Rule 43(a).
However, the CGovernnent argues that Defendant Tebi a was not
present for the purposes of Rule 43(a) because he was seated in
the gallery. "The basic principle of construction is that
| anguage nust be given its plain meaning." Tudela v. MPLC 1
N.MI1. 179 (1990). After applying this rule of construction the
Gourt finds that the Rules of Oimnal Procedure do not require a
def endant to be seated at the counsel table in order to be present
at trial. CowoweaA.THR CORM P. 43(c); see State v. Hall, 665 P.2d
101 (Ariz. 1983) (discuss right to be present in the courtroom;
see al so Sivak v. State, 731 p.2d 192 (I daho 1986) (constituti onal
right to be present in courtroom during trial). Al t hough
Def endant Tebi a was not seated at the def ense counsel tabl e during
the trial, he was still present in the courtroom since he was

seated in the gallery. (Tr. at 42).

B. DOUBLE JECPARDY

The Doubl e Jeopardy O ause of the ONM Constitution provi des

t hat :
No person shall be put twice injeopardy for the sane of fense
regardl ess of the governnental entity that first institutes
prosecuti on.

COWONVEALTH Const. art. 1, § 4(e). "This sectionis taken fromthe

Fifth Anendnent to the United States Constitution?/ which i s nade

_ The Fifth Arendnent guarantees that no person "shall be
subject for the sane offense to be twice put in jeopardy of life
or limb." U. S. Const. anend. V.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

applicable to the states by the Fourteenth Arendrent, whichis in
turn nade applicable in the Northern Mariana |slands by section
501 of the Covenant." See Covenant to Establish A Commonweal th of
the Northern Mariana Islands in Political Union with the Uiited
States of Anerica, § 501(a); Commonwealth v. Qden, 3 N.MI. 186,
205-6 (1992) . Therefore, this Court will ook to federal case |l aw
interpreting the Fifth Arendnent to establish that the m ninal
protection against double jeopardy is afforded by the U.s.
Constitution. Comonwealth, 3 NNMI. at 205.

A def endant may not be pl aced tV\.i ce in jeopardy for the same
offense. WII v. US., 88 s.ct. 269 (1967), cited in 22 C. J.S.
Gimnal Laws 208 (1989). The doubl e jeopardy clause is for the
accused’s benefit and is a personal privilege which represents a
constitutional policy of finality. Harris v. US. , 237 F.24 274,
US v. Jorn, 91 s.ct. 547 (1971). Moreover, the underlying
pur pose of this clause is:

that the State with all its resources and power shoul d not be

1? Iolr O\A%dn toalrrﬂekg(_)eolr epg? 1E ggsgf t et te? ew C%T)Gj Cetct(?rrllgI ndt;ivrhdu? !3

enbarrassnent, expense and ordeal and conpelling himto |ive

in a continuing state of anxiety and i nsecurity, as well as
enhanci ng t he possi bility that even though i nnocent he nay be
found guilty.

Geen v. U.S., 78 s.Ct. 221, 223 (1957).

For double jeopardy to apply, it nmust attach in the first
proceedi ng. Serfass V. US, 95 s.ct. 1055 (1975). |n a bench
trial, jeopardy attaches when the judge begins to hear the
evi dence or when the first witnessis sworn. 1d.; Leev. US ,6 97
S.ct. 2141 (1977), citedin 22 CJ.S. Oimnal Laws 218 (1989).
However, if the court |acks jurisdiction, jeopardy cannot attach.

See Schlang V. Heard, 691 F.2d 796, 798 (5th Gr. 1982), appeal
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di smssed, 103 S.ct. 2419 (1983) (no jurisdictiondue to defective
i ndi ct ment) . A crimnal court has jurisdiction to hear and
determine a case if it has jurisdiction of the subject natter and
of the person accused. Brown v. State, 37 N.E.2d 73 (1941).

Here, the Court had jurisdiction over the subject matter
because Def endant Tebia was tried for violating four sections of
t he Commonweal th Code. Additionally, the Gourt had jurisdiction
over Defendant Tebia since he was arrested in the Commonweal t h,
was arraigned in the Superior Cburt_on March 26, 1993 and was
present during the trial. Not only did the GCourt have
jurisdictionto hear Def endant Tebia' s case, but jeopardy attached
because the judge heard all the evidence and counsel gave their
respective cl osi ng argumnents.

The doubl e j eopardy provi sion does not nean that each tine a
defendant is tried before a conpetent tribunal he is entitled to
go free if the trial does not end in a final judgnent. \Wade v.
Hunter, 69 s.ct. 834, 836-7 (1949). For instance, a second tri al
is permssible when a court declares a mstrial over the
defendant’s obj ections based on a manifest necessity. Wde, 69
S.ct. at 836-7; Duffel v. Dutton, 632 F.Supp. 768, cited in 22
C.J.S. Oimnal Lawss 208-209 (1989). The trial judge is granted
broad di scretion in such circunstances because he is in the best
positionto nake anintelligent decision. Illinoisv. Sonerville,
93 s.ct. 1066, 1069 (1973); Gori v. US, 81 s.ct. 1523, 1526
(1961) . However, a judge should use the greatest caution and a
mstrial should only be used under urgent circunstances. States
v. Perez, 9 Weat. 579 (1824). Athough there is no precise

formul a to det erm ne whet her mani fest necessity exits, the judge
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nmust determ ne whether a |l ess drastic alternative is practicable
taking all the circunstances into consideration. 1Id.; US w.
Jarvis, 792 F.2d 767, cert. denied, 107 S.C . 182 (1986).

After M. Baka disclosed to the Court that the wong
def endant was seated next to him the judge declared a recess,
reviewed the matter and cane back several hours |l ater to declare
a mstrial "in the interest of justice." (Tr. at 49). In
reaching his decision, the judge reviewed the records and the
testinony of the witness and listened to the argunents. (Tr. at
49). It is clear fromthe tine and nanner i n whi ch the judge cane
to his decision that he used the greatest caution and did not act
abruptly in naking his decision. See US v. Jorn, 91 s.ct. 547,
558 (1970) (judge acted too abruptly because he nade no effort to
exer ci se sound di scretion).

Al t hough Def endant Tebia was present for purposes of Rule
43(c)(2) by sitting inthe gallery, the wong def endant was seat ed
at the counsel table. M. Baka realized the mstake after two-
thirds of the trial had been conpleted but notified the Court of
this fact only after the witness testified and both si des rested.
Sincethe entiretrial was conducted as if the person sitting next
to M. Baka was Defendant Tebia, when in fact he was not, the
judge had no way of fairly deciding Defendant Tebia‘’s quilt or
I nnocence. Moreover, because M. Baka waited until the end of the
trial to disclose the error, it was too late for the judge to
rectify the problem Therefore, this Gourt finds that the judge
had no alternative but to declare a mstrial.

A though the retrial of Defendant Tebia will afford the

Government with a second opportunity to prosecute, the mstrial
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was not based on the actions of the Governnent, but rather on the
actions of the defense. Thus, the underlying purpose of immunity
from double jeopardy, which disfavors repeated attenpts to
convict, wll not be undermned. Moreover, when the defense's
actions cause a declaration of a mstrial, the defendant shoul d
not be entitled to the privilege since the imunity i s designed to
prot ect agai nst government m sconduct.

This Court finds that the judge carefully took all the
ci rcunst ances i nt o consi derati on and determ ned that there was no
other alternative but to declare a mstrial based on a manifest
necessity. Thus, Defendant Tebia is not entitled to the i munity

from doubl e j eopardy.

C__ACOJ TTAL

Def endant Tebi a argues that under Rul e 29 of the Cormonweal t h

Rules of Grimnal Procedure that he is entitled to a judgnent of
acquittal since the Governnent failed to identify him Rule 29
provides that a court shall order the entry of judgment of
acquittal if the evidence is insufficient to sustain a conviction.
CoMMoNweEALTH R. CR'M P. 29(a) . However, this caseendedinamstrial
based on a nanifest necessity. This mstrial declarationrenders
Defendant's notion for judgnent of acquittal noot. State v.

Patterson, 165 P.2d 309 (Ariz. 1946).

D:. STAY PENDI NG APPEAL

Finally, Defendant argues that he is entitled to a stay of
t he proceedi ngs pendi ng the appeal of the doubl e jeopardy issue.

The Commonweal th Suprene Court has interpreted the Commonweal t h
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Code to provide that it has jurisdictionover final judgments and
orders of the Superior Court. CNMI V. Hastino, 1 N.MI. 377, 385
(1990); 1 O\C s 3102(a) . The "collateral order doctrine" Creates
an exception to this finality rule. |If an order satisfies the
followng three prong test, even though it does not satisfy the
finality rule, a stay nay be issued pending an appeal to the
Suprene Court. The rul e states:
As a mnimum to cone within the collateral order exception
to the final judgment rule, the order sought to be appeal ed
must [1] conclusively determne the disputed question, [2]
resolve an inportant issue conpletely separate from the
merits of the action, and [3] be effectively unrevi ewabl e on
appeal froma final judgnent.
Hastino, at 384 n.6. (citation omtted); Olopai V. Hillbom, 3
N.M.I. 528, 533 (1993) (failed the third prong of the collateral
order doctrine because the request for disqualification was
revi ewabl e foll owi ng judgment on the nerits).
In Abney V. U.S., 97 s.ct. 2034, 2039 (1977), the U. S
Suprenme Court addressed the issue of finality of a nmotion to

di sm ss based on t he doubl e j eopardy cl ause. The Court found that

a "pretrial denial of anmotiontodismss . . . on doubl e jeopardy
grounds is obviously not "final- in the sense that it term nates
the crimnal proceedings in district court." Id. at 2039.

However, it held that doubl e jeopardy falls within the coll ateral
order exception. 1d. First, an appeal from a doubl e jeopardy
i ssue constitutes a conplete, fornal and final rejection of a
crimnal defendant's doubl e jeopardy claim thereby satisfyingthe
first prong of the test. Second, the very nature of a double
jeopardy claimis such that it is collateral to, and separate from
the guilt or innocence of an accused. 1d. Finally, since the

doubl e j eopardy cl ause protects an i ndi vi dual agai nst being tw ce

9
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put to trial for the same offense, the double jeopardy claimis
ef fectively unrevi enabl e on appeal froma final judgnent. Id. 1f
a defendant is to avoid exposure to double jeopardy, the claim
nust be revi ewabl e before a second trial occurs.

Since the Covenant nakes the Fifth Arendnent of the Uhited
States applicable to the Cormonweal th, and the Abney decision is
a statenent of the protection required under the Fi fth Arendrent,
Abney i s a binding precedent on this Court. Moreover, this Court
finds that the Abney standard sets forth the applicabl e double
j eopar dy st andard under the Commonweal th Constitution. Thus, this
Court finds that Defendant’'s notionto dismss satisfiesthe three
prong collateral order doctrine, and accordingly, stays the

proceedi ngs pendi ng t he appeal .

V. CONCLUSI ON

This Court hereby DENES the Defendant's notion to di smss
based on doubl e jeopardy since a mstrial was based on a nani f est
necessity. Second, this Court hereby DENES the Defendant's
notion for acquittal. Finally, this Court hereby CGRANTS the
Defendant's request for a stay of the proceeding pending the

appeal of the doubl e jeopardy issue.

So CROERED this _Z 2. day of Novenber, 1994.

0 \_‘
EDWARD MANIBUSAN, Associ ate Judge
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