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| N THE SUPER R COURT
FCR THE
COVWOWEALTH CF THE NORTHERN MARI ANA | SLANDS

JUAN T. LI ZANA,
Plaintiff,

Avil Action No. 90-609

DECI SI ON AND ORDER ON
DEFENDANT' S MOTION

FOR SUMVARY JUDGMENT

V.

WLLI AM KI NTZ, MARI ANAS
RENTAL CORPCRATI ON dba

NATI ONAL RENT-A-CAR, and JCHN
DCE NUMBER 1

Def endant .

e et e e S e

— e e N

This matter cane before the Court on March 2, 1994 on the
noti on of Def endant Mari anas Rental Corporation dba National Rent-
A-Car (National) for sumary judgnent in connection with the
autonobile collision that caused MPaintiff Juan T. Lizama

substantial physical injuries.

. EACTS

On the norning of July 13, 1988, a barge naned the Francis J
pulled into Charlie Dock, Sai pan, fromKorea. Two nen, Defendant
Wlliam Kintz and Defendant John Doe MNunber 1 had becone
acquai nted while working on the tug boat which had towed the
Francis J. According to the deposition testinony of M. Kintz,
between 8:00 a.m and 9:00 a.m on the norning of the accident,

he, M. Doe and several other fell owcrew nenbers drank chanpagne
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and beer together at Charlie Dock to cel ebrate their safe voyage.
Kintz Deposition at 17. Shortly thereafter, the crew received
paychecks for their work. A approximately 9:00 a.m, M. Doe
I ndi cated that he was going to rent a car and go to the bank to
cash his paycheck. I1d. at 18. M. Doe nade a phone call and a
rental car fromNati onal was delivered to hi mshortly thereafter.
Id. at 19. M. Kintz observed that a fenale representative from
Nati onal spoke with M. Doe for several mnutes and finally had
M. Doe sign the rental car papers. According to M. Kintz, M.
Doe had al ready consuned an unknown anount of chanpagne at the
tinme of this conversation. Id. at 54-55. However, M. Kintz could
not recall whether M. Doe was holding an al coholic beverage
during the conversation. 1d. The National representativeleft the
dock pronptly, leaving the rental car under the control of M.
Doe.

Approximately thirty mnutes | ater, M. Doe drove hi nsel f and
M. Kintz to the bank. A ong the way, M. Doe expressed concern
about his own inebriation. After the bank visit, M. Doe repeated
his concerns and M. Kintz offered to drive the car back to the
dock. Despite the fact that M. Doe was the only authorized
driver of the rental car, M. Doe allowed M. Kintz to drive the
car. It is unclear from the facts whether M. Kintz drove
directly back toward Charlie Dock or nmade another stop al ong the
way.

In any case, at approximately 1:30 p.m in the afternoon,
Plaintiff Juan T. Lizama was driving his car south on Beach Road
in the Puerto Rico area of Saipan. A the sane tine, M. Kintz

was driving the National rental car in the Northbound | ane. M.
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Kintz' vehicle crossed the centerline of t he road and col | ided
wth the PMaintiff's vehicle. M. Kintz has admtted that at the
tine of the accident, he had been driving the vehicle without a
driver's 1license? and under the influence of al cohol. Answer of
Defendant Kintz at 2. As aresult of the accident, the Paintiff
has sustai ned consi derabl e physical injury.

The rental car was i nsured by Toki o Mari ne and Fire | nsurance
C. Ltd. (Tokio Marine) through its | ocal agent, Pacifica | nsurance
Underwiters, Inc. (Pacifica). A though Toki o Marine and Pacifica
were originally named Defendants in this lawsuit, they have been
cleared of liability in this matter pursuant to this Qourt's
Memorandum Decision. See Lizama V. Kintz et al., AQvil Action No.
90-609 (Super. Ct. Sept. 24, 1990) (Lizama | ). Later, Defendant
Marianas Tug & Barge, Inc. was also dismssed fromthe suit by
sti pul ati on on January 6, 1992.

According to the Plaintiff's Conplaint, National should be
liable to the Plaintiff because "{it] has been negligent in
placing rental autonobiles into the stream of commerce to be
driven on the public roadways of Sai pan wi th i nadequat e i nsurance
coverage, posing a threat to the residents of the island and
allowing only for renedi es agai nst the operators, while allow ng
National and its insurers to absolve thenselves of liability."
Conplaint at 8. Mre specifically, the Plaintiff cites exenptions
in National s insurance policy which absolve themof liability
when the driver is found to be intoxicated or driving wthout a

valid |icense. Alternatively, Plaintiff clains that National

1/ M. Kintz later clained that he was in fact a |licensed

driver, and that he had nerely not carried the driver's I|icense
with himon the day of the accident. Kintz Deposition at 57.
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negligently rented one of its autonobiles to M. Doe, who in turn,
entrusted the rental car to an intoxi cated and unlicensed driver
(M. Kintz), who in turn negligently caused the accident which
injured the Plaintiff.

National has noved for summary judgnent arguing that no
genuine issues of naterial fact exist and that National is
entitled to judgnent as a nmatter of |aw because: (1) this Court
al ready addressed the validity of both the intoxicated driver and
unl i censed driver exenptions in Judge Hef ner.s decisionin Lizama
| ; and (2) the all eged negligent entrustment occurred between M.
Doe and M. Kintz and not between National and M. Kintz. In
response to National s notion, the Plaintiff has clarified his
basis for recovery on the negligent entrustnent theory contai ned

In Section 308 of the RESTATEMENT ( SECOND) F TORTS ( RESTATEMENT) .

II. ISSUES

1. Wether as a matter of |aw, National could be found
liable to PMaintiff for carrying i nadequat e i nsurance.

2. Wiet her summary j udgnment shoul d be granted in favor of
a defendant rental car conpany if it leased a car to an
intoxicated driver who allowed another intoxicated driver to
operate the rental car even though the |atter was unlicensed and
unaut hori zed by the rental car conpany, and such unaut horized

driver caused the accident which injured the Plaintiff.

III. ANALYSS
A. Summary Judgment Standard

Summary judgment is entered against a party if, viewing the
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facts in the light nost favorable to the non-noving party, the
Court finds as a natter of law that the noving party is entitled
totherelief requested. Cabrera v. Heirs of De Castro, 1 NMI.
172, 176 (1990). Once the noving party neets its initial burden
of showi ng entitlenent to judgment as a matter of |aw, the burden
shifts to the non-noving party to show a genuine dispute of

material fact. Id. at 176.

B. Adequacy of National's Insurance

Inhis Conplaint, Paintiff alleges that National negligently
placed rental autonobiles into the stream of comerce by
pur chasi ngi nadequat e i nsurance coverage. Specifically, Plaintiff
has conpl ai ned about two exclusions contained in National's car
I nsurance policy which relieve the insurance conpany of liability
when the driver of the insured vehicle is wunlicensed or
I ntoxi cated. See Conplaint at 7. Plaintiff contends that Nati onal
has acted negligently by placing its rental cars into the stream
of commerce w th insurance containing these excl usions.

Inplicit to Plaintiff's argument is the contention that
National had a duty to carry an insurance policy that included
coverage for accidents i nvol ving unli censed or | egal | y i nt oxi cat ed
drivers. However, the Plaintiff has cited no authority for this
pr oposi ti on. According to National, Lizama | effectively
determined that the subject exclusions contained in National's
I nsurance policy were satisfactory.

The decisionin Lizama |l relieved co-Defendant Toki o Mari ne
and Fre Insurance from liability because the circunstances

surroundi ng the acci dent between M. Kintz and the Plaintiff fell
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outside the terns of the insurance policy. During his analysis,
Judge Hefner declined to go outside the terns of the insurance
policy because only "the terns of the policy determ ne whether
P aintiff has a valid claim" and because "[tlhe | egi sl ati ve i ntent
behind 4 OMC § 7502 (e) was beyond peradventure". Lizamal at 7.

Three years after the Lizama | decision, this Court had
anot her opportunity to rule onthe legality of a "valid license"
exclusion contained in an autonobile liability policy in Ada V.
Saipan Sanko Transportation. Ada, Avil Action No. 92-674, slip
op. at 8 (Super . Dec. 30, 1993). Like the Plaintiff in the
case at bar, the Plaintiff in Adaraised a public policy argunent
agai nst such exclusions. 1d. The Adacourt responded that parties
carrying insurance policies with such exclusions could only be
breaching a duty if the legislature in that jurisdiction had
passed financial responsibility |aws outlaw ng such excl usi ons.
Id. at 9. Such |egislation does not yet exist inthe CNMI,

At present, the adequacy of an i nsurance policy depends upon
whether it conplies with Section 7502 of the Act and has been
approved by the | nsurance Comm ssioner. In Lizamal , Judge Hef ner
reviewed National’s auto insurance policy and found no
inpropriety. The Plaintiff has offered no evidence to suggest
that National's auto insurance policy falls below CNMI.
standards. Appl yi ng the sunmmary j udgnent standard, the Def endant
has shown the Court that it is entitled to judgnment on the issue
of inadequate insurance as a natter of law, and the Plaintiff
sinply has not provided the Gourt with a genui ne i ssue of nateri al
fact. Thus, the Court GRANTS Defendant's Motion for Summary

Judgnent on the issue of inadequate insurance.
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C Negl i gent Entrustnent Theory

The Plaintiff also bases his right to recover danages from
National on the negligent entrustnent theory articulated in
Section 308 of the ResTATEMENT whi ch st at es:

It is negligencetopermt athird personto use a thing

or to engage in an activitv which is under the control

of the actor, if the actor knows or shoul d know t hat

such a person intends or is likely to use the thing or

to conduct hinself in the activitv in such a manner as

to create an unreasonabl e risk of harmto others.

RESTATEMENT at § 308 (enphasis added). The Plaintiff contends that
Nati onal negligently gave M. Doe control of an autonobil e when it
knew or shoul d have known that he was intoxicated. Despite the
fact that M. Doe was not driving the car at the tine of the
accident, the Plaintiff clains that his injuries were caused by
this negligent entrustnent.

National correctly points out that it only entrusted the
vehicle to M. Doe."™ Although M. Doe did operate the vehicle,
his operationdid not cause the Haintiff's injuries. Rather, the
undi sputed facts show that the injury proximately resulted from
M. Kintz’ negligent operation of the vehicle while under the
i nfl uence of alcohol. Athough there is sonme evidence of M.
Doe's inebriated state, there is no evidence that he exerci sed any
control over the car during the accident. Thus, National has

argued that it is not |iable under a negligent entrustnment theory

o The Plaintiff ‘s Conplaint | evel s al | egati ons agai nst M.

Doe but does not include his real nane. Al though such a practice
during the early stages of a lawsuit is standard, the Pl aintiff
had an obligation to amend h| s Conpl aint when he di scovered M.
Doe's real nanme. Fromthe record, it appears that the Plaintiff
has not yet requested a copy of the rental agreenent between
National and M. Doe. The Court presunes that such a docunent

woul d answer the question: W is Mr.Doe? Until the Plaintiff
follows up on this matter, the Gourt cannot consider the persona
of "Mr. Doe" a party to this | awsuit.

7
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because the person National entrusted with the vehicle, M. Doe,
did not negligently operate the entrusted vehicle during the
accident which resulted in Plaintiff's injuries.

The Plaintiff has directed the Gourt to Grabski v. Finn, 630
F. Supp. 1037, 1044 (E.D.wWis. 1986) for the proposition that a
notion for summary judgnent is not proper in a lawsuit involving
the negligent entrustnment of a notor vehicle if there is any
evi dence that the Defendant knew or should have known that the
person entrusted with the vehicle was intoxicated. 1d. However,
evidence of a driver's intoxicationis but one ingredient in an
action for negligent entrustnent of a notor vehicle.

In fact, the Grabski court found that although negli gent
entrustnent is a recogni zed theory of liability, recovery under
this theory is predicated on a finding that the person entrusted
isliable for causing injury by negligent use. 1d. at 1044; citing
Bankert v. Threshermen’s Miutual Ins. Co., 329 N.w.2d 150, 153
(1982) (negligent entrustnent of autonobile irrelevant unless
person entrusted inflicts injury as a result of his conduct).
Thus, it is the carel ess "use and operation of the vehicle by the
entrust ee whi ch nmakes the negligent entrustnent relevant at all."
Bankert, 329 N.w.2d at 153.

A though there is sonme evidence of M. Doe's inebriated
state, there is no evidence that he exerci sed any control over the
car during the accident. Thus, National cannot be |iable under a
negl i gent entrustnent theory because the person National entrusted
wth the vehicle, M. Doe, did not negligently operate the

entrusted vehicle during the accident which resulted in
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PMaintiff’s injuries. Accordingly, Defendant is entitled to

judgnent on the i ssue of negligent entrustnent as a matter of | aw

D General Negligence

However, the QGourt's role does not end here. Al though the
Plaintiff's Conplaint centers around the theory of negligent
entrustment, the Court has al so construed it as stating a theory
of recovery under the general |aw of negligence. Taisacan V.
Hattori, Gvil Action No. 91-778, slip op. at 8 (NMI. Aug 10,
1993) (pleading should be construed liberally so as to do
substantial justice); See al so Henderson v. Professional Coatings
Corp., 819 Pp.2da 84, 92 (Hawaii 1991) (hereinafter Henderson)
(pl eadi ng soundi ng i n negligent entrustnment construed liberally to
I ncl ude general negligence theory).

The Henderson case involved a factually simlar situation
wherein a plaintiff injured in a car accident alleged that the
def endant acted negligently by loaning a rented autonobile to a
man who the defendant knew was an alcoholic and would act
unreasonabl y by | oani ng the car to ot her people, who in turn woul d
negligently operate the vehicle causing injury to others.
Hender son 819 p.2d at 92. In granting the defendant's notion for
sunmary judgnent, the Henderson court enphasized that the
plaintiff had not conme forward with any evidence that the
def endant knew that the person he |loaned the car to was an
al coholic prone to acting irresponsi bly. Wthout such evidence,
the Court concluded that, as a matter of | aw, the defendant could
not reasonably foresee that allow ng a person to use the rental

car would create an unreasonable risk of harm Id. at 94.
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Inits notion for sunmary judgnent, National did not share
this Court*s liberal interpretation of Plaintiff’s conplaint as
having stated a claim of general negligence. Accordi ngly,
Nati onal has not shown entitlenent to judgnent as a natter of |aw
on the theory of general negligence. |n other words, National has
yet to showthat it neither knew, nor shoul d have known about M.
Doe’s alleged intoxicated state when it rented him a vehicle.
Thus, the burden never shifted to Paintiff to showthe exi stence
of a genuine issue of naterial fact. As aresult, while sumary
judgnent is GRANTED with respect to the issues of inadequate
I nsurance and negl i gent entrustnent, the subject litigationis not
yet conplete. In order to do substantial justiceinthis nmatter,
the Court will allowthe litigationto proceed only under a theory

of general negligence. Both parties are to respond accordi ngly.

V. CONCLUSI ON
For the foregoing reasons, National's notion for sumary
j udgnent has been converted into a partial summary judgnent and is
GRANTED with respect to the issues of inadequate insurance and
negl i gent entrustnent; however, this action shall renai n pendi ng
pursuant to the theory of general negligence outlined in this

deci si on.

H
So CRDERED t hi s “7day0f Qctober, 1994,

/J} J:[UK:)M Zﬂ

MARTY w . TAYLOR, }Assoc:.ate Judge
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