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I N THE SUPER CR COURT
FOR THE
COWONVEALTH GF THE NORTHERN MARI ANA | SLANDS

COWONVEALTH G- THE NCRTHERN Oimnal Case No. 93-163F(R)

MARI ANA | SLANDS,

)
)
)
Plaintiff, ) DECI SI ON AND ORDER ON
)  GOVERNMENT’S MOTI ON
V. ) CHANGE VENUE
)
R CHARD SANTCS and )
DAVI D SANTGCS, )
)
Def endant s. )
)

This nmatter came before the Court on Septenber 1, 1994, on
t he noti on of the Governnent to change venue fromRota to Sai pan,
on the grounds that the famly and community rel ations between
Def endants R chard and David Santos and t he pool of prospective
jurorson Rotaw |l nake it difficult for the Governnent to obtain

afair trial. Defendants oppose the notion.

. EACTS

Def endants are lifelong residents of Rota, froma wel | -known
| ocal famly. Declaration of Alan B. Gordon, (June 24, 1994) at

919. They were charged with assault and battery, assault with a

FOR PUBLI CATI ON
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danger ous weapon, and ai di ng and abetti ng assault w th a danger ous
weapon, in connection wi th events taking place on August 2, 1993
on Rota. The victimof these alleged assaults is a Philippine
national and until recently a contract worker on Rota. I1d. at ¢
10. A trial on these charges commenced on April 18, 1994. A
total of 135 prospective jurors were summoned for the trial; 103
of these individual s were excused for cause, on the grounds that
they were either close rel atives or friends of Defendants. After
two days of voir dire, a jury was enpaneled, and the trial
comrenced. 1d. at Y 3-6. However, the foll owi ng day, counsel for
both Defendants withdrew fromthe case, citing ethical concerns
they would not divulge to the GCourt. Government Memorandum at 2.

The Gourt then declared a mstrial.

II. | SSUES

Two issues are presented for consideration:

1. Wether 6 OMC § 108, all ow ng a change of venue on the
notion of the Defendant or the Governnent, violates the S xth
Arendnent to the U.S. Constitution; and

2. Wat constitutes "good cause" warranting a change of

venue on the Governnent's noti on under 6 OMC § 108(c) .

III. ANALYSIS
A, CHANGE OF VENUE ON THE GOVERNMENT' S MOTI ON
Title 6, OMC § 108 provides in part:

(a) Al trials of offenses shall be held on the
island where the offense was commtted if a court
conpetent to hear the case is located or regularly sits
on that island. Qherwise all trials shall be in
Sai pan.
[...]
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(c) A defendant or the Cormonweal th nmay petition
the court for a change of location of trial for good
cause.
The parties have cited no reported cases in the Comronwealth
construing this statute, and the Qurt's own research has
di scl osed none. As the parties raise issues of first inpression
regarding both the constitutionality of this statute and the
nmeaning of its terns, the Court |ooks to the precedents of the

fifty states for guidance. 7 OMC § 3401.

1 Does 6 CMC § 108(c) Violate the Sixth Arendnent ?
The Si xth Arendnent to the U. S. Constitution gives crimnal

defendants "the right to a speedy and public trial, by an
inpartial jury of the State and district wherein the crine shall
have been commtted...." Defendants assert that this right
applies to trials in the Coomonwealth by virtue of Covenant s
501(a), which nmakes the S xth Amendrment applicable mas if the
Northern Mariana |slands were one of the several states...."
course, the right to a jury itself does not apply in the
Commonweal th, by virtue of Covenant § 105. See Commonweal th v.
Atalig, 723 F.2d 682 (9th Gr. 1984) cert. denied 104 s.ct. 3581
(1984) ; Commonwealth v. Peters, 1 NMI. 468, 471-4 (1991).
However, Def endants cl ai mthat the renai ning portions of the S xth
Arendnent apply with full force and give Defendants here a
constitutional right to a trial on Rota, where the offense was
allegedly comm tted.

However, as the Governnent points out, the Sixth Anrendnent
right totrial in the district where the crine was coomtted has

never been i ncorporatedintothe Fourteenth Anendnent. Thus, this
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constitutional provisionis not applicableto the various states,
but is only binding in Federal courts. See caudill v. Scott, 857
F.2d 344, 345 (6th Or. 1988); US V. Nailon, 211 F. Supp. 676,
678 (E. D. Pa. 1962), citing Gaines v. Wshington, 48 s.ct. 468
(1928). Indeed, a nunber of states have statutes authorizing a
change of venue on the notion of either the Government or the
Def endant. See Annotation, "Change i n Venue by State in Qi mnal
Case," 46 A L.R 3d 295, 307-310 (collecting cases).

Since the "local trial" portion of the S xth Arendnent i s not
bi nding on the States, it cannot be bi ndi ng on the GCommonweal t h.
Mor eover, the Commonweal th Constitutionis silent on the i ssue of
venue in crimnal cases. The Court therefore holds that 6 OMC s

108(c) is constitutional.

2. Meaning of "Good Cause."”

In US. mainland jurisdictions, the courts apply somewhat
varied standards for granting a notion for change of venue in a
crimnal trial. However, the majority of states and Federal
courts require a very substantial showing of jury partiality
before a change w |l be ordered. For exanmple, in US w.
Querrero, 756 F.2d 1342, 1346 (9th Gr. 1984), the court set the
standard as "whether it is possibleto select afair and i nparti al
jury." Qher jurisdictions |ikew se place a heavy burden on the
noving party to justify a venue change. See Commonweal th v.
Celatt, 393 A.2d4 303, 304 (Pa. 1978) (before state’s notion for
venue change can be granted, "there should be the nost inperative
grounds" (enphasis in orig.), citing Commonwealth V. Reilly, 188
A 574 (Pa. 1936)); Mast v. Superior Court, 427 p.2d 917, 918
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(Ariz. 1967) (court rul e authorized change of venue where "a fair
and inpartial trial cannot be had in the county where the action
was brought"); Newberry V. Commonweal th, 66 s.E.2d 841, 845 (Va.
1955) (nere inconvenience in obtaining jury not sufficient; n"it
nust appear that inpartial jurors cannot with reasonabl e effort be
obt ai nedY) . Wile these cases are based on diverse state
constitutions and statutes, they generally accord wi th the comon
law rule as expressed in State v. Holloway, 146 P. 1066, 1068
(N M 1915):

It is our conclusion by conmon | aw t he accused had the

ri ?ht to be tried inthe county in whichthe offense was

al I'eged to have been comm tted, where the w t nesses were

supposed to have been accessible, and where he m ght

have the benefit of his good character if he had

establ i shed one there; but if an inpartial trial could

not be had i n such county, it was the practice to change

t he venue upon aﬁpl i cation of the people to sone ot her

county where such trial could be obtained./

Here, the Covernnment bases its notion on "the alnost
uni versal rel ationshi p between t he Def endants and t he resi dent s of
Rota," citing Smth v. Commonweal th, 55 S.W 718, 719 (Ky. 1900),
whi ch granted a prosecution notion for change of venue on simlar
grounds. However, Smith appears to be a mnority opinion evenin
the jurisdiction which rendered it. |In Commonwealth v. Hargis,
36 s.w.2d 8, 9 (Ky. 1931), the defendant was a bank presi dent who
clained to have done business with nore than half the adult
popul ation of the county and to be "related practically to all the
peopl e of [the]l county eligible for jury service." Neverthel ess,
the Court affirmed a denial of the state's noti on to change venue,

poi nting out that a jury was successful |l y enpanel | ed despite t hese

¥ Enphasis added. This holding was reaffirned by State v.
Val dez, 495 p.24 1079, 1082 (N.M. App. 1972)
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obstacles. See also Howard v. GCommonweal th, 20 s.w.2d4 721 (Ky.
1929) (affirmng denial of notion to change venue wher e def endant
had "numerous relations" in county) .%

I n Peopl e v. Mendes, 219 p.2d 1, 4 (Cal. 1950), the def endant
noved to change venue on the grounds:

that he was a foreign national accused of murdering a

P2 a1y, “and the  pr osecUt 1 NG at torieys. wer e el I

known to, or friends of, a large fraction of the jury

anel ; and that the newspaper accounts of the hom cide
oth stinulated and reflected a hostile and biased

attitude against himin the county.
The California Suprenme Court affirnmed the trial court’s denial of
the notion, stating that "[tlhe popularity of the decedent, the
fact that the inhabitants are well known to each other in a snall
county, and the custonary newspaper publicity, do not necessarily
warrant the granting of a notion for change of venue." See also
Peopl e v. McKay, 236 p.2d 145, 148 (cal. 1951). The facts of
Mendes are directly anal ogous to those presented here (al beit with
the rol es reversed).

In support of its notion for a change of venue to Sai pan, the
Governnent extrapol ates fromthe statistical percentage of jurors
who wer e excused for cause at the first trial and predicts that a
simlar percentage will be disqualifiedfromany futurejury pool .
As for the remaining jurors, the Government argues that they m ght
becone social pariahsinthe tightly-knit Rotanese society if they

were to find Defendants guilty. Government Menorandum at 6.

2/ The Gover nnent cites Hobbs v. Commonweal th, 206 S.W 2d 48,
49 (Ky. 1947), where the Court of Appeal affirmed a change of
venue. However, the Hobbs court relied prinmarily on the ground
that "such a state of |aw essness exists" in the original county
that a fair trial could not be had. The Court appears to have
vi ened t he def endant' s extensive fam |y connecti ons as a secondary
consi der ati on.

6
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However, neasured agai nst the standards of the authorities cited
above, these argunents do not amount to a showng that the
Covernnment cannot get a fair trial on Rota. It nay be that nost
of the potential jurors in the jury pool wll have to be excused
for cause when this natter is tried. However, i ncreased
I nconveni ence and expense incurred in drawing an inpartial jury
are not proper criteriafor determning the propriety of a change
I n venue. See Rhoden V. State, 179 So.2d 606, 607 (Fla. App.
1965) ; Newberry V. Commonweal th, supra, 66 S.E 2d at 845. |If an
Impartial jury can be enpanel ed, the trial nust go forward at its
current venue.

Sound pol i cy reasons al so support the Court’s holding. Title
6 OMC § 108(a) clearly establishes a presunption that trials be
hel d on the i sl and where the of fense t ook pl ace. The Government’s
statistical extrapolations regarding famly ties anong i ndi genous
Rot anese, and its argunents that jurors on Rota woul d be unabl e to
resi st community pressures, apply equally well to any crimna
case on Rota involving a "local" defendant. If the Court were to
grant a change of venue based on these grounds, it would
substantially erode the presunption of the statute and repl ace it
with a presunptionin favor of holding trials on Saipan. "Local"
def endants on Rota woul d then be deprived of the benefit of their
good character in the coomunity without a specific show ng that
jurors were biased intheir favor. See Holloway, supra, 146 P. at
1071; Valdez, supra, 495 p.2d at 1082. This result is to be
avoi ded if the people of Rota are to continue to enjoy full access

to justice.
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Finally, the GCourt acknow edges the real possibility that the
Governnent' s contentions regarding ranpant jury partiality on Rota
wll be borne out at the retrial of this nmatter. Therefore, if
jury voir dire denonstrates that an inpartial jury cannot be
enpanel ed despite the CGourt's and the parties* efforts, the
Governnent nay renew its notion and the Court will revisit this

I ssue.

III. CONCLUSI ON
For the foregoi ng reasons, the Government's noti on to change

venue i s DEN ED.

So CRDERED thi s ,ZOT“day of Septenber. 1994,

Maﬂauﬁ(:?aq 2

MARTY W.H. TAYLOR, y;soclate Judge




