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| N THE SUPERIOR COURT
FCR THE
COWONVEALTH CF THE NORTHERN MARIANA | SLANDS

JULI AN N. TAMAN, et al., AQvil Action No. 92-1490

)
)
Plaintiffs, )
)  MEMORANDUM DECI SI ON ON
V. ) DEFENDANT' S  MOTI ON FOR
) PARTI AL SUMMARY JUDGMENT
MAR ANAS PUBLI C LAND )
CORPCRATI ON, )
)
Def endant . )
)

This matter cane before the Court on January 26, 1994, on an
order by this Court to submt supplenmental briefs on issues raised
by Def endant Marianas Public | and Comm ssion ("MPLC") on a notion
for partial sumary judgnent. MPLC noves for judgnent as a nmatter
of law that Plaintiffs were given sufficient notice to provide
themw th due process ina Title Determnation i ssued by the Trust
Territory Land Comm ssion in 1953, to the effect that one of the
parcels at issue was the property of the Trust Territory. MLC
al so urges the Court to declare this Land Conmm ssi on proceedi ng to
be res iudicata. Plaintiffs argue that these issues raise

questions of fact which nust be determned at trial.

FOR PUBLI CATI ON
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. EACTS

Plaintiffs are heirs of Felipe Fanama, who they cl ai mwas t he
owner of sone sixteen hectares of |and south of Sadog Manes,
Sai pan, known on Japanese | and naps as Lots 648 and 649. By 1952,
Fel i pe Fanama had died, |leaving two heirs: his daughter Rufina
Fananma (who was in turn the nother of Plaintiff Julian Taman); and
his granddaughter Plaintiff Pilar F. Lisua (the daughter of
Felipe’s son Manuel, who had died in 1936). 1n 1952, Pilar Lisua
was ni neteen years old. See Declaration of Pilar F. Lisua.

In 1952, Rufina Fanana filed a claimwith the Trust Territory
CGovernment for Lot 648. See Statenent of Omnership, Exhibit Dto
PMaintiff's Mtion for Sumrary Judgmnent. In that statenent,
Rufina indicated that part of Lot 648 had been |eased to Hara
Isojiro for twenty years for 300 yen. 1d.

The Trust Territory Land Conm ssion held proceedi ngs on
Rufina Fanama's claimin 1953, culmnating in the issuance of
Title Determnati on No. 766 on Novenber 12, 1953. See Exhibits a
through G to Defendant's Mtion for Partial Summary Judgnent.
There is no evidence that Pilar Lisua ever received notice of
t hese proceedi ngs, and MPLC concedes that she did not recei ve such
noti ce.

However, Rufina Fanana did appear at the Land GCormm ssion
pr oceedi ngs. She testified under oath regarding her father's
ownership of the land, and asserted that the Conveyance to M.
Hara was only a twenty-year lease. 1d., Exhibits A through D.
The Land Commission al so received two cl ai ns fromHara Ki kuo, the
son of Hara Isojiro. 1d., Exhibit F. According to these clains,

M. Hara purchased five cho of Lot 648 from "Lorenzo Rofag" in
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1931 and purchased an additional 4.4 cho from "vVicente Taman" in
1932. 1d. The Land Conm ssion found that the | and, consi sting of
"ten hectares, nore or less," had been owned by "a Japanese
national, and is nowvested inthe (...] Trust Territory pursuant
to the vesting order dated 27 Septenber 1951." I1d., Exhibit G

At theinitial hearing on MPLC's notion for sunmmary j udgment
on August 19, 1993, the Gourt inquired as to the exact boundaries
of Lot 648 and asked that a survey of the Lot be taken. MPLC
filed such a survey on Novenber 10, 1993; it indicates that Lot

648 consi sts of 83,543 square neters.

II. |SSUE

MPLC's Motion presents two issuesl/ for resol ution:

1. Wiet her as a natter of |law the Land Conm ssion gave
sufficient notice to the heirs of Felipe Fanama prior to the
proceedi ngs which led to the issuance of T.D. No. 766;

2. Wiet her as a natter of law T.D. No. 766 shoul d be gi ven

res iudicata effect inthis proceedi ng, precludingPlaintiffs from

relitigating their claimthat the heirs of Felipe Fanama owned Lot

648 in 1952.

¥ Inits Novenber 24, 1993 O der for Suppl enental Briefing,
the Court raised a third issue: nanely, whether the twenty-year
statute of limtations of 7 CMC § 2502 shoul d be applied in this
case. The parties had briefed this issue during Def endant’s first
nmotion for summary judgnent, which was denied fromthe bench on
March 31, 1993. Having re-exam ned the i ssue, the Court finds no
reason to depart fromits previous ruling.

3
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IIT. ANALYSIS
A SUMVARY JUDGMENT STANDARD
Summary judgnent is entered against a party if, view ng the
undi sputed facts in the light nost favorable to the non-novi ng
party, the Court finds as a matter of lawthat the noving party is
entitled to the relief requested. Cabrera v. Heirs of De Castro,
1 NMI. 172 (1990). Once the noving party neets its initial
burden of showing entitlenment to judgnment as a natter of | aw, the
burden shifts to the non-novi ng party to show a genui ne di sput e of

material fact. I1d., at 176.

B. NOTICE

MPLC first noves for sumrmary judgnent that plaintiffs
recei ved adequate notice of the Land Comm ssion's proceedi ngs
| eading to the i ssuance of T.D. No. 766.

The parties dispute the applicable aw. Plaintiff asserted
at the January 26, 1994 hearing that 67 TTC § 110 provides the
appl i cabl e notice requi rements for hearings of the Trust Territory
Land Conm ssion. However, this statute appears in the 1970 Trust
Territory Code; it was adapted from s 1033 of the 1966 Trust
Territory Code. Cdearly, a statute fromthe 1966 or 1970 Code
cannot be applied retroactively to events in 1953 wthout a
showing that a simlar lawwas in force at the earlier date.

The | awgoverning titl e determ nati on proceedi ngs at the ti nme
of T.D. No. 766's issuance was Land Managenent Regul ation No. 1,
I ssued on June 29, 1953 by the Trust Territory H gh Conm ssi oner.
Regarding notice tointerested parties, Regul ati on No. 1 requires:

1) posting of public notice in various places including on the
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| and in question; and 2) private notice to the | ast known address
of all vwparties of record." Land Managenent Regul ation No. 1, §
6 (1953). Since it is clear that Pilar Lisua was not a "party of
record” in the eyes of the Land Conm ssion, no regul ati on was
vi ol at ed when she did not receive notice.

However, MPLC’s notion also poses the nore fundamrental
question of whether M. Lisua should now be precluded from
claimng that her interests were not represented in the Title
Det er m nati on because she had no notice of the hearing. MPLC
observes that the famly is Carolinian and argues that Carolinian
customregardi ng i nt est at e successi on governs this question. See
8 OMC § 2904.¥ The Court agrees. Since Felipe Fananma died
I ntestate, Rufina Fanama took on the role of land trustee as his
ol dest surviving daughter. 8 OMC § 2904(a)(3). Therefore, Rufina
Fanama was entitled to represent the interests of Pilar Lisua in
the Land Comm ssion hearings and did so. The Court finds as a
matter of law that Plaintiffs received adequate notice of the

proceedi ngs | eading to the issuance of T.D. No. 325.

C ADM NI STRATI VE RES JUDICATA
A Title Determnation of the Trust Territory will be given

res iudicata effect except in any of the foll ow ng circunstances:

1) it was void when issued; 2) the record is patently inadeguate
to support the Land Commission’s decision; 3) applying res

ludi cata contravene an overriding public policy or 4) result in

2/ Though not applicable of its own force, this statute
codifies pre-existi n% Carolinian custom and therefore governs
events that occurred before its enactnent. See Estate of Al dan,
2 NMI. 288, 298 (1991) (certain sections of Probate Code codify
pre-exi sting Chanorro custon.
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(enphasis in original).

The parties agree that the prinmary question here is the
adequacy of the record supporting T.D. 766. Estate of Dela O uz
does not state explicitly which party bears the burden of proof in
denonstrating the adequacy or inadequacy of a Land GComm ssion
record. However, in Estate of Mieilemar, 1 N M 1. 441, 446 (1999)
the Suprene Court clearly placed the burden of chall engi ng a Land
Comm ssi on deci sion for | ack of notice on the party wi shing to set
aside the Title Determnation. Such an attack, if successful,
woul d render the T.D. "void when i ssued, " which is one of the four

exceptions to admnistrative res iudi cata set forth in Dela Ouz.

Reading Dela Guzin the light of Mieil emar, this Court hol ds that
t he burden of show ng patent inadequacy of the record rests with
the party seeking to reverse the Title Determ nati on.

Her e, however, the party defending the T. D. has produced t he
only evidence before the Court. |In support of its notion, MPLC
has attached Land Comm ssi on docunents recordi ng the testinony of
Rufina Fanama (Exhibits A through D) which show that she nade
substantially the sane argunents to the Land Conm ssion that she
nmakes here, i.e., that Lot 648 was only |l eased to M. Hara, not
sol d. Marginal notations on Exhibit A indicate that this
testinony conflicts with "Japanese (Qains No. 148-A and 149-A"
the two clains filed by M. Hara’s son (Exhibit F). For reasons
that are unclear on this record, the Land Conm ssion resol ved this
conflict in favor of M. Hara’s heirs (Exhibit C), and Lot 648

vested in the nanme of the Trust Territory (Exhibit G).
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MPLC argues that, as a matter of law, this record is not
patently i nadequate. Plaintiffs counter that the adequacy of the
record is a question of fact which nust be determned at trial.
However, Plaintiffs have produced no evidence to show that the
Land Comm ssion's proceedings failed to account for dispositive
evidence or nade other errors rising to the level of patent
| nadequacy. These are questions on which Plaintiffs bear the
burden of proof.

As pointed out in Cabrera, 1 N.M.I at 176-7, and Borja V.
Rangamar, 1 N.M1. 347, 356 (1990), a party opposing summary
judgment may not rely on conclusory statenents that a di spute of
fact exists. The fact that the Land Comm ssion records do not
contai n sunmaries of witness interviews or ot her docunments show ng
preci sely why the Comm ssion credited the claimof M. Hara over
Ms. Fanana' s testinony does not preclude the granting of summary
judgnent. It is the nature of admnistrative agencies that the
records of their proceedings are not always conplete. A low ng
Plaintiffstogototrial on these facts woul d nean that any party
aggrieved by a Title Determnationwould be entitledtoatrial to
establish whether the record was patently inadequate. The

doctrine of res judicata is intended to prevent precisely such
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The Court therefore finds that the record supporting T.D. 766

Is not patently inadequate as a matter of law. Thus, Plaintiffs
are precluded fromrelitigating their claim that the heirs of
Fel i pe Fanama owned Lot 648 in 1952, or that the Trust Territory's
action in promulgating T.D. 766 constituted a taking entitling

themto conpensation

I'V.  CONCLUSI ON

For the foregoi ng reasons, the Court CRDERS:
1. Defendant MPLC s notion for partial sumrmary judgnent

that the heirs of Felipe Fanana recei ved adequate notice of the

3/ An additional factor counsels the Court not to reopen
the Title Determnation here. In deciding whether to give
precl usive effect to an agency decision, courts shoul d consi der
whet her "there are procedural opportunities available to the
[parties] that are unavailable in the first action of a kind that
mght be likely to cause a different result." 2 Koch,
Admni strative Lawand Practice, § 6.63, citing Parklane Hosi ery
CGo. v. Shore, 99 s.ct. 645, 651 (1979).

Near | a decade ago, the Appellate D vision expressed
consi der abl e skepticism about the validity of Land GConmm ssion
proceedings in Aldan v. Kaipat, 2 (R 190 (N.MI. App. Div. 1985).
That skeBticisn1mas founded in part on the the courts' confidence
inits ability to conduct nore reliabl e proceedi ngs t han the Land
Comm ssi on hearings; wtnesses who were alive at the tine of the
Pertinent transactions could give solid testinony on issues of

and ownership, nmaking reliance on Land Comm ssi on proceedi ngs

unnecessary. 1d. In Dela Cruz, the Commonweal th Suprene Court
ef fectively overrul ed Al dan, placing greater reliance upon Title
Det er m nati ons absent a show ng of the exceptional circunstances
enuner at ed above.

As the md-1990's arrive, the Court is becom ng skeptical of
its ability to conduct a nore reliable adjudication regarding
transactions dating fromthe 1930's than did a Land GConm ssi on
proceedi ng i n 1953. Each year the events in question becone nore
renote, nmenories dim and w tnesses die. At a certain point,
what ever procedural unfairness attended Land Commi ssi on heari ngs
may be outwei ghed by the procedural unfairness of retrying an
| ssue | ong deci ded, where the outconme w |l be deci ded on the basis
of which side's w tnesses happen to be still alive.
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Land Conmm ssion's proceedings leading up to Title Determ nation
No. 766 is GRANTED.

2. Def endant MPLC’s notion for partial summary judgnent
that Title Determ nation No. 766 is entitled to res judicata
ef fect i s GRANTED.

So ORDERED this //  day of A#Y , 1994.




