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DECLARATORY JUDGMENT -- 

T h i s  s u i t  was i n i t i a t e d  by t h e  C o m m o n w e a l t h  o f  t h e  

N o r t h e r n  Mar i a n a  I s l a n d s  a g a i n s t  t h e  d e f e n d a n t s  f o r  two 

p u r p o s e s .  F i r s t ,  a n d  f o r e m o s t ,  was t o  o b t a i n  from t h e  c o u r t  a 

d e t e r m i ! i a t i o n  t h a t  c e r t a i n  p r o v i s i o n s  o f  t h e  T i , ~ i a n  C a s i n o  

1;arninq C ~ n t r o l  A c t  o f  1 9 8 9  ( t h e  A c t )  a n d / o r  c e r t a i n  r e g u l a t i o n s  

q r o m u l y a t e d  t h e r e u n d e r  a r e  i n v a l i d  a n d  u n e n f o r c e a b i e .  S e c o n d ,  

I 1  t1.e anywer t o  the f i r s t  p r o p o s i t i o n  i s  i n  t h e  affirmative, 

t o  r c m e a y  t h a t  w h i c h  h a s  b e e n  d o n e  - m a i n l y  f o r  t h e  a c c o u n t i n g  

a n d  c o l l e c t i o n  o f  f u n d s  s p e n t  b y  t h e  d e f e n d a n t s  i n  c a r r y i n g  o u t  

t h e  p r o v i s i o n s  o f  t h e  A c t .  

T h i s  ma t te r  w a s  h e a r d  o n  A u g u s t  2 8 t h  a n d  2 9 t h  o n  

T i n i a n  a n d  t h e  c o u r t  now r e d u c e s  t o  w r i t i n g  i t s  d e t e r m i n a t i o n  

o f  t h e  i s s u e s  p r e s e n t e d  a n d  i t s  r e a s o n i n g .  

FOR PUBLICATION 



THE HAND THAT HAS BEEN DEALT: THE CAUSE OF ACTION 

The  c o m p l a i n t  i s  i n  t h e  f o r m  o f  a  r e q u e s t  f o r  

d e c l a r a t o r y  r e l i e f  a n d  t h e  d e f e n d a n t s  h a v e  r e s p o n d e d  i n  t h a t  

v e i n .  T h e  c a u s e  o f  a c t i o n  a p p e a r s  t o  b e  p r o p e r .  D e c l a r a t o r y  

r e l i e f  a c t i o n s  a r e  e x p r e s s l y  r e c o g n i z e d  a n d  a u t h o r i z e d .  

C o m . R . C i v , P r o c .  R u l e  5 7 ,  

3 0 t h  t h e  p l a i n t i f f  a n d  d e f e n d a n t s  a r e  d e s i r o u s  o f  

o b t a i n i n g  a d e t e r m i n a t i o n  o f  a  j u s t i c i a b l e  c o n t r o v e r s y .  I n  t h e  

t r a d i t i o n a l  s e n s e ,  a  d e c l a r a t o r y  j u d g m e n t  i s  s o u g h t  p r i o r  t o  

t h e  t i m e  t h e r e  h a s  b e e n  a n y  i n t e r f e r e n c e  w i t h  t h e  r i g h t s  o f  t h e  

p a r t y  s e e k i n g  a d e c l a r a t o r y  j u d g m e n t .  However ,  t h e  t r a d i t i o n a l  

r o l e  o f  a  d e c l a r a t o r y  r e l i e f  a c t i o n  h a s  b e e n  e x p a n d e d  t o  

e n c o m p a s s  t h o s e  c i r c u m s t a n c e s  w h e r e  s u c h  a n  i n t e r f e r e n c e  h a s  

a l r e a d y  o c c u r r e d  b u t  t h e  c o n t r o v e r s y  s t i l l  e x i s t s  a n d  a 

d e c l a r a t o r y  j u d g m e n t  w i l l  r e s o l v e  t h e  u n c e r t a i n t i e s  a n d  

c o n t r o v e r s i e s  b e t w e e n  t h e  p a r  t i e s  .ll 

I t  i s  a p p a r e n t  f r o m  t h e  a n s w e r s  a n d  b r i e f s  f i l e d  b y  

t h e  r e s p e c t i v e  p a r t i e s  t h a t  t h i s  matter i s  r i p e  f o r  d e c l a r a t o r y  

r e l i e f  t r e a t m e n t .  A j u d i c i a l  d e t e r m i n a t i o n  a s  t o  t h e  

v a l i d i t y / r n v a l i d i t y  o f  t h e  q u e s t i o n e d  p r o v i s i o n s  o f  t h e  ~ c t  

w i l l  t e r m i n a t e  t h e  c o n t r o v e r s y  g i v i n g  r i s e  t o  t h i s  p r o c e e d i n g .  

I n d e e d ,  i t  i s  d i f f i c u l t ,  i f  n o t  i m p o s s i b l e ,  t o  d i s c e r n  how t h e  

r e l a t i o n s h i p s  ( a n d  c o n t r o v e r s i e s )  b e t w e e n  t h e  p l a i n t i f f  a n d  

I/  - 
As s e e n ,  i n f r a ,  some a c t i o n s  b y  t h e  d e f e n d a n t s  h a v e  

a l r e a d y  a l l e g e d l y  i n t e r f e r e d  w i t h  t h e  r i g h t s  of t h e  p l a i n t i f f  
w h i l e  o t h e r s  a r e  w a i t i n g  i n  t h e  w i n g s .  



d e f e n d a n t s  c a n  b e  r e s o l v e d  w i t h o u t  t h e  d e t e r m i n a t i o n s  

r e q u e s t e d  .2/ 

D e c l a r a t o r y  r e l i e f  i s  a p p r o p r i a t e  when  t h e  j u d g m e n t  

w i l l  s e r v e  a u s e f u l  p u r p o s e  i n  c l a r i f y i n g  a n d  s e t t l i n g  t h e  

l e g a l  r e l a t i o n s  a n d  i s s u e s ,  a n d  when  i t  w i l l  t e r m i n a t e  a n d  

a f f c r d  r e l i e f  f r o m  t h e  u n c e r t a i n t y ,  i n s e c u r i t y ,  a n d  c o n t r o v e r s y  

g i v i n g  r i s e  t o  t h e  p r o c e ~ d i n g s .  G u e r r a  v .  S u t t o n ,  7 8 3  F . 2 d  

1 3 7 1  ( 9 t h  C i r  . 1 9 8 6 )  . 
R u l e  57  o f  t h e  R u l e s  o f  C i v i l  P r o c e d u r e  p r o v i d e s  t h a t  

a d e c l a r a t o r y  r e l i e f  a c t i o n  shall be  g i v e n  p r i o r i t y  o n  t h e  

c o u r t ' s  c a l e n d a r .  T h e  p a r t i e s  h a v e  f a c i l i t a t e d  t h i s  d i r e c t i v e  

b y  a g r e e i n g  t o  t h e  e x p e d i t e d  b r i e f i n g  a n d  h e a r i n g  s c h e d u l e .  

T h e  p a r t i e s  d o  n o t  a d v a n c e  a n y  a r g u m e n t s  t h a t  t h e r e  a r e  i s s u e s  

o f  f a c t  a n d  t h e  c o u r t  p e r c e i v e s  n o n e .  

S u c c i n c t l y  p u t ,  t h e r e  e x i s t s  a n  a c t u a l  c o n t r o v e r s y ,  

t h e  i n t e r e s t s  of t h e  p a r t i e s  i n  t h e  s u b j e c t  matter  o f  t h e  

c o n t r o v e r s y  a r e  s u b s t a n t i a l  a n d  d i r e c t ,  a n d  t h e  mat ter  i s  r i p e  

f o r  d e t e r m i n a t i o n .  T h o u g h  many o f  t h e  p r o v i s i o n s  o f  t h e  ~ c t  

a n d  r e g u l a t i o n s  h a v e  n o t  b e e n  i m p l e m e n t e d ,  t h e r e  i s  n o  d o u b t  

t h e  " r i p e n i n g  s e e d s  o f  a c o n t r o u e r s y "  h a v e  b e e n  p l a n t e d .  

22A A m . J u r . 2 d  D e c l a r a t o r y  J u d g m e n t s ,  $ 36.  

2 1  - 
P e r h a p s  t h e  o n e  r e s e r v a t i o n  t o  t h i s  s t a t e m e n t  i s  

w h e t h e r  t h e  c o u r t  i s  i n v o l v i n g  i t s e l f  i n  a  p o l i t i c a l  q u e s t i o n .  
H o w e v e r ,  a s  t h e  a n a l y s i s  o f  t h e  c o n t r o v e r s y  a n d  t h e  
r e l a t i o n s h i p  b e t w e e n  t h e  p a r t i e s  i s  f u r t h e r  e x p l o r e d ,  i t  i s  
c o n c l u d e d  t h a t  a n y  p e r c e i v e d  " p o l i t i c a l  q u e s t i o n "  i s  n o t  a 
b a r r i e r  t o  g r a n t i n g  d e c l a r a t o r y  r e l i e f .  See, P o w e l l  v .  - 
McCormack ,  3 9 5  U.S. 4 8 6 ,  8 9 A  S . C t .  1 9 4 4  ( 1 9 6 9 ) :  B a k e r  v .  C a r r ,  
369 U.S. 1 8 6 ,  8 2  S , C t .  6 9 1  ( 1 9 6 2 ) .  



INITIATING THE INITIATIVE 

I n  J u l y  o f  1 9 8 9 ,  a p e t i t i o n  w a s  c i r c u l a t e d  

p r e s e n t e d  t o  t h e  A t t o r n e y  G e n e r a l .  T h e  p e t i t i o n  p r o p o s e d  

e n a c t m e n t  o f  a n  i n i t i a t i v e  t o  l e g a l i z e  c a s i n o  gaming  f o r  

S e c o n d  S e n a t o r i a l  D i s t r i c t  o f  ~ i n i a n  a n d  A g u i g u a n .  

A r t i c l e  I X ,  S e c t i o n  1 o f  t h e  C o n s t i t u t i o n ,  

p e r t i n e n t  p a r t ,  p r o v i d e s :  

"The  p e o p l e  may e n a c t  l a w s  b y  i n i t i a t i v e .  

a )  An i n i t i a t i v e  p e t i t i o n  s h a l l  c o n t a i n  
t h e  f u l l  t e x t  o f  t h e  p r o p o s e d  l a w .  , . . I f  t h e  
p e t i t i o n  p r o p o s e s  a  l o c a l  l a w  t h a t  a f f e c t s  o n l y  
o n e  s e n a t o r i a l  d i s t r i c t ,  t h e  p e t i t i o n  s h a l l  b e  
s i g n e d  b y  a t  l e a s t  t w e n t y  p e r c e n t  o f  t h e  p e r s o n s  
f r o m  t h e  s e n a t o r i a l  d i s t r i c t  who a r e  q u a l i f i e d  t o  
v o t e .  

b )  An i n i t i a t i v e  p e t i t i o n  s h a l l  b e  f i l e d  
w i t h  t h e  a t t o r n e y  g e n e r a l  f o r  c e r t i f i c a t i o n  t h a t  
t h e  r e q u i r e m e n t s  o f  s e c t i o n  l ( a )  h a v e  b e e n  m e t .  

c )  An i n i t i a t i v e  p e t i t i o n  c e r t i f i e d  b y  t h e  
a t t o r n e y  g e n e r a l  s h a l l  b e  s u b m i t t e d  t o  t h e  v o t e r s  
a t  t h e  n e x t  r e g u l a r  g e n e r a l  e l e c t i o n  t h a t  i s  h e l d  
a t  l e a s t  n i n e t y  d a y s  f r o m  t h e  d a t e  t h e  p e t i t i o n  
h a s  b e e n  c e r t i f i e d .  

d )  . , An i n i t i a t i v e  p e t i t i o n  t h a t  
p r o p o s e s  a l o c a l  l a w  s h a l l  become l a w  i f  a p p r o v e d  
by  t w o - t h i r d s  o f  t h e  p e r s o n s  f r o m  t h e  s e n a t o r i a l  
d i s t r i c t  who a r e  q u a l i f i e d  t o  v o t e .  An 
i n i t i a t i v e  p e t i t i o n  t h a t  h a s  b e e n  a p p r o v e d  b y  t h e  
v o t e r s  s h a l l  t a k e  e f f e c t  t h i r t y  d a y s  a f t e r  t h e  
d a t e  o f  t h e  e l e c t i o n  u n l e s s  t h e  p e t i t i o n  p r o v i d e s  
o t h e r w i s e . "  

The  i n i t i a t i v e  p r o c e s s  i s  s p e c i f i c a l l y  r e c o g n i z e d  

a n d  

t h e  

t h e  

i n 

f o r  

t h e  e s t a b l i s h m e n t  o f  g a m b l i n g .  A r t i c l e  X X I  o f  t h e  C o n s t i t u t i o n  

s t a t e s :  



G a m b l i n g  i s  p r o h i b i t e d  i n  t h e  N o r t h e r n  
Mar i a n a  I s l a n d s  e x c e p t  a s  p r o v i d e d  b y  
C o m m o n w e a l t h  law or e s t a b l i s h e d  t h r o u g h  
i n i t i a t i v e  i n  t h e  C o m m o n w e a l t h  or  i n  a n y  
s e n a t o r i a l  d i s t r i c t  .?/ 

T h e  i n i t i a t i v e ,  - s u b  j u d i c e ,  w a s  c e r t i f i e d  b y  t h e  

A t t o r n e y  G e n e r a l  o n  A u g u s t  1, 1 9 8 9 .  I n  November  o f  1 9 8 9 ,  t h e  

m a t t e r  was a p p r o v e d  b y  t h e  c o n s t i t u t i o n a l l y  r e q u i r e d  t w o - t h i r d s  

v o t e  f o r  t h e  S e c o n d  S e n a t o r i a l  D i s t r i c t .  As a r e s u l t ,  t h e  A c t  

became e f f e c t i v e  J a n u a r y  1 ,  1 9 9 0 . 4 1  

P u r s u a n t  t o  t h e  A c t ,  t h e  Mayor  o f  T i n i a n  a p p o i n t e d  

m e m b e r s  t o  t h e  C o m m i s s i o n  who w e r e  c o n f i r m e d  b y  t h e  T i n i a n  

M u n i c i p a l  c o u n c i l  .?I An e x e c u t i v e  d i r e c t o r  o f  t h e  C o m m i s s i o ~ .  

was h i r e d  .6/ 

T h e r e a f t e r ,  c e r t a i n  a p p l i c a t i o n  f e e s  f r o m  p r o s p e c t i v e  

c a s i n o  l i c e n s e e s  w e r e  d e p o s i t e d  w i t h  t h e  D e p a r t m e n t  o f  F i n a n c e  

o f  t h e  C o m m o n w e a l t h  G o v e r n m e n t .  On F e b r u a r y  1, 1 9 9 1 ,  t h e  

3 /  - 
T h i s  a r t i c l e  o f  t h e  C o n s t i t u t i o n  was a r e s u l t  o f  t h e  

1 9 8 5  C o n s t i t u t i o n a l  C o n v e n t i o n ,  Amendment  N o .  4 2 .  

4 1  - 
T h e  A c t  i s  a t t a c h e d  t o  t h e  c o m p l a i n t  a s  E x h i b i t  " A , "  

T h e r e  i s  n o  d i s p u t e  t h a t  t h i s  i s  t h e  o f f i c i a l  v e r s i o n  o f  t h e  
i n i t i a t i v e .  

5 /  - 
D e f e n d a n t s  H o f s c h n e i d e r ,  C r u z ,  L i z a m a ,  M e n d i o l a  a n d  

C i n g  a r e  m e m b e r s  o f  t h e  C o m m i s s i o n .  

6 1  - 
D e f e n d a n t  N a b o r s  w a s  t h e  E x e c u t i v e  D i r ec to r  b u t  h a s  

r e s i g n e d .  



Commonwealth ~ e g i s l a t u r e  p a s s e d  P u b l i c  Law NO.  7 -21  w h i c h ,  

i n t e r  a l i a ,  p r o v i d e d  t h a t :  

[ A 1 1 1  f u n d s  i n  t h e  a m o u n t  o f  $ 1 , 4 3 2 , 0 0 0  p l u s  a l l  
i n t e r e s t  d e r i v e d  t h e r e f r o m  d e p o s i t e d  w i t h  t h e  
D e p a r t m e n t  o f  F i n a n c e  b y  t h e  M u n i c i p a l  T r e a s u r e r ,  
M u n i c i p a l  C o u n c i l ,  T i n i a n  C a s i n o  Gaming 
C o m m i s s i o n ,  o r  t h e  Mayor o f  t h e  S e c o n d  S e n a t o r i a l  
D i s t r i c t  w h i c h  w e r e  c o l l e c t e d  t h r o u g h  t h e  T i n i a n  
C a s i n o  Gaming C o n t r o l  C o m m i s s i o n  p u r s u a n t  t o  t h e  
T i n i a n  C a s i n o  Gaming C o n t r o l  A c t  o f  1 9 8 9  s h a l l  b e  
t r a n s f e r r e d  a n d  d e p o s i t e d  f o r t h w i t h  i n t o  a n  
a c c o u n t  e s t a b l i s h e d  f o r  t h i s  p u r p o s e  b y  t h e  
T i n i a n  M u n i c i p a l  T r e a s u r e r .  

T h e  f u n d s  were t r a n s f e r r e d  a n d  t h e  T i n i a n  M u n i c i p a l  

T r e a s u r e r  ( d e f e n d a n t  M a r a t i t a )  o p e n e d  a n  a c c o u n t .  On 

F e b r u a r y  6 ,  1 9 9 1  t h e  O f f i c e  o f  t h e  A t t o r n e y  G e n e r a l  a d v i s e d  

M a r a t i t a  t h a t  h e  c o u l d  n o t  e x p e n d  a n y  money f r o m  t h e  a c c o u n t  

u n t i l  t h e  f u n d s  were a p p r o p r i a t e d  p u r s u a n t  t o  1 CMC $ 1 4 0 8 . 1 1  

M a r a t i t a ,  a p p a r e n t l y  f o l l o w i n g  o r d e r s  f r o m  t h e  C o m m i s s i o n ,  

p r o c e e d e d  t o  i g n o r e  t h e  A t t o r n e y  G e n e r a l ' s  a d v i c e  a n d  d i s b u r s e d  

t h e  f u n d s .  D i s b u r s e m e n t  was  p u r s u a n t  t o  a b u d g e t  p r e v i o u s l y  

p a s s e d  b y  t h e  ~ i n i a n  C a s i n o  Gaming C o n t r o l  Commiss ion  

7 /  - 
1 CMC $ 1 4 0 8  s t a t e s :  

~ l l  r e v e n u e s  d e r i v e d  f r o m  l o c a l  r e v e n u e  l a w s  s h a l l  b e  
c o l l e c t e d  p u r s u a n t  t o  p r o c e d u r e s  a d o p t e d  b y  t h e  D i r e c t o r  o f  
F i n a n c e  a n d  s h a l l  b e  d e p o s i t e d  i n  t h e  G e n e r a l  Fund i n  a  s p e c i a l  
a c c o u n t  f o r  a p p r o p r i a t i o n  i n  l o c a l  a p p r o p r i a t i o n  l a w s  e n a c t e d  
b y  t h e  l e g i s l a t i v e  d e l e g a t i o n  f r o m  w h i c h  d i s t r i c t  t h e  r e v e n u e s  
a r e  d e r i v e d .  A d e c i s i o n  b y  t h e  l e g i s l a t u r e  t o  a p p r o v e  o r  
r e j e c t  a  p r o p o s e d  e x p e n d i t u r e  p r e e m p t s  a  d e c i s i o n  o n  t h e  same  
e x p e n d i t u r e  f o r  t h e  same f i s c a l  y e a r  b y  t h e  l e g i s l a t i v e  
d e l e g a t i o n .  



( C o m m i s s i o n )  a n d  w h i c h  was  a p p r o v e d  b y  t h e  T i n i a n  M u n i c i p a l  

C o u n c i l .  - S e e ,  T i n i a n  O r d i n a n c e  N o .  3 - 0 1 ,  E x h i b i t  C a t t a c h e d  t o  

t h e  C o m m i s s i o n ' s  b r i e f .  

I n  t h e  s p r i n g  o f  1 9 9 1 ,  a d d i t i o n a l  l i c e n s e  a p p l i c a t i o n  

f e e s  came i n t o  t h e  p o s s e s s i o n  o f  t h e  Commiss ion  w h i c h  

e s t a b l i s h e d  a  s u p p l e m e n t a l  b u d g e t  f o r  t h e  e x p e n d i t u r e  o f  t h i s  

money.  T h e  T i n i a n  M u n i c i p a l  C o u n c i l  a p p r o v e d  t h e  b u d g e t  b y  

O r d i n a n c e  No. 3-02.  T h e s e  f u n d s  h a v e  b e e n  ( o r  w i l l  b e )  

d i s b u r s e d  t h r o u g h  N a r a t i t a .  

I n  May, J u n e ,  a n d  J u l y  o f  1 9 9 1 ,  t h e  Commission 

p u b l i s h e d  i n  t h e  Commonwealth R e g i s t e r  p r o p o s e d  r u l e s  r e g a r d i n g  

t h e  c r i t e r i a  t o  be u s e d  i n  a w a r d i n g  c a s i n o  l i c e n s e s ,  t h e  manne r  

o f  h o l d i n g  h e a r i n g s  b e f o r e  t h e  C o m m i s s i o n ,  a n d  m a t t e r s  

g o v e r n i n g  c a s i n o  a p p l i c a t i o n s  a s  wel l  a s  f e e s .  ~ h o u g h  

p u b l i s h e d ,  t h e s e  p r o p o s e d  r e g u l a t i o n s  a r e  s t i l l  p e n d i n g  a n d  n o t  

y e t  i n  f o r c e .  

I n  a r a t h e r  e x h a u s t i v e  a n d  e x t e n s i v e  r e v i e w  o f  t h e  

A c t ,  the p l a i n t i f f  a r g u e s  t h a t  many p r o v i s i o n s  o f  t h e  ~ c t  a n d  

t h e  r e g u l a t i o n s  p r o m u l g a t e d  b y  t h e  C o m m i s s i o n  a r e  i n v a l i d .  Of 

n o n e t a r y  i n t e r e s t ,  i t  i s  a s s e r t e d  t h e  e x p e n d i t u r e  o f  f u n d s  by  

t h e  M u n i c i p a l  T r e a s u r e r  was  i l l e g a l  a n d ,  t h e r e f o r e ,  t h e  

d e f e n d a n t s  m u s t  p a y  b a c k  t h e  f u n d s  i m p r o p e r l y  d i s b u r s e d .  

A t  t h e  h e a r t  o f  t h e  r e s o l u t i o n  o f  t h i s  d i s p u t e  i s  t h e  

s t a t u s  a n d  r e l a t i o n s h i p  o f  t h e  p r o v i s i o n s  o f  t h e  I n i t i a t i v e  

v i s - a - v i s  s e v e r a l  p r o v i s i o n s  o f  t h e  l a w s  o f  t h e  Commonwealth.  

P u t  i n  s i m p l i s t i c  t e r m s ,  i t  i s  t h e  p o s i t i o n  o f  t h e  



p l a i n t i f f  t h e  I n i t i a t i v e  c a n n o t  a n d  d o e s  n o t  s u p e r s e d e  t h e  

C o n s t i t u t i o n  a n d  s t a t u t e s  o f  t h e  C o m m o n w e a l t h .  T h e  d e f e n d a n t s  

a r g u e  t h a t  i f  t h e r e  i s  a  c o n f l i c t  b e t w e e n  t h e  laws o f  t h e  

Commonweal th  a n d  t h e  I n i t i a t i v e ,  t h e  l a t t e r  p r e v a i l s ,  

THE RULES OF THE GAME: THE I N I T I A T I V E  PROCESS 

A r t i c l e  I X  o f  t h e  C o n s t i t u t i o n  e s t a b l i s h e s  a s e l f  

e : + e c u t i n g  i n i t i a t i v e  p r o c e s s .  I t  d o e s  n o t  r e q u i r e  f u r t h e r  

l e y i s l a t i o n  b y  t h e  l e g i s l a t u r e  b e f o r e  a n  e l e c t i o n  f o r  t h e  

l n i t f a t i v e  c a n  b e  h e l d .  A r t i c l e  I X  a d e q u a t e l y  s e t s  f o r t h  t h e  

p rocedure  a n d  r e q u i r e m e n t s  for t h e  i n i t i a t i v e .  B a s i c a l l y ,  i t  

g r a n t s  a c o n s t i t u t i o n a l  power t o  v o t e r s  t o  e n a c t  l a w s  

i n d e p e n d e n t  o f  t h e  l e g i s l a t u r e .  

I t  i s  o b s e r v e d  t h a t  t h e  i n i t i a t i v e  power i n  A r t i c l e  I X  

i s  r e s t r i c t e d  t o  t h e  e n a c t m e n t  o f  l a w s  a n d  t h e  i n i t i a t i v e  

process i s  n o t  a v a i l a b l e  f o r  a m e n d i n g  t h e  C o n s t i t u t i o n  u n l e s s  

Ar t i c l e  X V I I I ,  S e c t i o n  4 o f  t h e  C o n s t i t u t i o n  i s  i m p l e m e n t e d .  

T h e r e  i s  n o  p r e t e n s e  (or a r g u m e n t )  t h a t  t h e  A c t  i s  a 

c o n s t i t u t i o n a l  a m e n d m e n t .  C o n s e q u e n t l y ,  i t  m u s t  be c o n c e d e d  

tkiat s h o u l d  a n y  p o r t i o n  o f  t h e  A c t  c o n f l i c t  w i t h  t h e  

C o n s t i t u t i o n ,  t h e  l a t t e r  

P r o v i s i o n s  f o r  i n i t i a t i v e s  a r e  l i b e r a l l y  c o n s t r u e d  t o  

e f f e c t u a t e ,  a n d  n o t  t o  h a m p e r ,  t h e  e x e r c i s e  o f  t h e  v o t e r s  

8 /  - 
A s  t h e  c o u r t  p e r c e i v e s  t h e  d e f e n d a n t s '  a r g u m e n t ,  t h e y  

do  n o t  a s s e r t  t h e  I n i t i a t i v e  p r e v a i l s  o v e r  e x p r e s s  
C o n s t i t u t i o n a l  p r o v i s i o n s  b u t  o n l y  l a w s  e n a c t e d  b y  t h e  
C o m m o n w e a l t h  L e g i s l a t u r e .  



t h e  r i g h t s  g r a n t e d  t h e r e b y ,  B i r k e n f e l d  v .  B e r k e l e y ,  550  p .2d  

1 0 0 1  ( C a l .  1 9 7 6 )  ; McFadden v .  J o r d a n ,  1 9 6  P .  2d 787 ( C a l .  1 9 4 8 )  , 

c e r t .  d e n ,  A l l e n  v .  McFadden,  336  U.S. 9 1 8 ,  69  S . C t .  6 4 0 .  

The  a b o v e  b a s i c  p r i n c i p l e s  d o  n o t  a p p e a r  t o  b e  t h e  

m a i n  b o n e  o f  c o n t e n t i o n  b y  t h e  p a r t i e s .  Where t h e  p l a i n t i f f  

a n d  d e f e n d a n t s  p a r t  company i s  t h e  c l a s s i f i c a t i o n  o f  t h e  A c t .  

T h e  p l a i n t i f f  e q u a t e s  t h e  A c t  w i t h  a  l o c a l  l a w  a n d  i t  i s  s t a t e d  

t h a t  a  g e n e r a l  s t a t e  ( r e a d  Commonweal th)  l a w  t a k e s  p r e c e d e n t  

o v e r  a l o c a l  l a w  a d o p t e d  b y  t h e  i n i t i a t i v e  p r o c e s s .  C i t i n g ,  

i n t e r  a l i a ,  King  C i t y  Wate r  D i s t r i c t  # 5 4  v .  King  C i t y  B o u n d a r y  

Rev iew B o a r d ,  554 P.2d 1 0 6 0  (Wash. 1 9 7 6 ) .  

T h i s  p r o p o s i t i o n  i s  n o t  c o n t e s t e d  b y  t h e  d e f e n d a n t s .  

However ,  t h e  c l a s s i f i c a t i o n  o f  t h e  A c t  a s  a l o c a l  l a w  is. 

T h e  b r i e f s  o f  t h e  p a r t i e s  h a v e  a l l u d e d  t o  t h e  somewha t  

u n i q u e  n a t u r e  o f  t h e  r e l a t i o n s h i p  o f  t h e  Commonwealth 

G o v e r n m e n t  a n d  t h e  m u n i c i p a l i t i e s  o f  R o t a ,  T i n i a n  a n d  S a i p a n .  

A l t h o u g h  r e f e r e n c e  t o  c a s e s  f r o m  t h e  U n i t e d  S t a t e s  a r e  h e l p f u l  

i n  u n d e r s t a n d i n g  t h e  h i e r a r c h y  of s t a t u t e s  or o r d i n a n c e s  a s  

b e t w e e n  a  s t a t e ,  c o u n t y  a n d  m u n i c i p a l i t y ,  i n  t h e  f i n a l  

a n a l y s i s ,  t h e  d e t e r m i n a t i o n  a s  t o  w h e t h e r  The  T i n i a n  C a s i n o  

Gaming C o n t r o l  A c t  o f  1 9 8 9  i s  a  l o c a l  l a w  a n d  t h e r e f o r e  

s u b s e r v i e n t  t o  Commonwealth-wide l a w ,  m u s t  b e  made b y  

c o n s i d e r i n g  t h e  C o n s t i t u t i o n  o f  t h e  Commonweal th .  

A t  f i r s t  b l u s h ,  t h e  A c t  a p p e a r s  t o  b e  a  " l o c a l  l a w "  

s i n c e  i t s  i m p l e m e n t a t i o n  i s  t o  a p p l y  o n l y  t o  t h e  S e c o n d  

S e n a t o r i a l  D i s t r i c t  - T i n i a n  a n d  A g u i g u a n .  



A r t i c l e  V I ,  S e c t i o n  8 ,  e s t a b l i s h e s  t h e  c h a r t e r e d  

1 m u n i c i p a l i t i e s  o f  l o c a l  g o v e r n m e n t  o n  R o t a  a n d  T i n i a n  a n d  

A g u i g u a n .  

A r t i c l e  11, S e c t i o n  6 ,  p r o v i d e s :  

Laws t h a t  r e l a t e  e x c l u s i v e l y  t o  l o c a l  
m a t t e r s  w i t h i n  o n e  s e n a t o r i a l  d i s t r i c t  may b e  
e n a c t e d  b y  t h e  l e g i s l a t u r e  o r  b y  t h e  a f f i r m a t i v e  
v o t e  o f  a  m a j o r i t y  o f  t h e  members  r e p r e s e n t i n g  
t h a t  d i s t r i c t .  The  l e g i s l a t u r e  s h a l l  d e f i n e  t h e  
l o c a l  m a t t e r s  t h a t  may b e  t h e  s u b j e c t  o f  laws 
e n a c t e d  b y  t h e  members  f r o m  t h e  r e s p e c t i v e  
s e n a t o r i a l  d i s t r i c t s ,  laws e n a c t e d  t h r o u g h  
i n i t i a t i v e  b y  t h e  v o t e r s  o f  a  s e n a t o r i a l  d i s t r i c t  
u n d e r  a r t i c l e  IX, s e c t i o n  1 ,  r e g u l a t i o n s  
p r o m u l g a t e d  b y  a  mayor  u n d e r  a r t i c l e  V I ,  
s e c t i o n  3 ( e ) ,  o r  l o c a l  o r d i n a n c e s  a d o p t e d  b y  
a g e n c i e s  o f  l o c a l  g o v e r n m e n t  e s t a b l i s h e d  u n d e r  
a r t i c l e  V I ,  s e c t i o n  6 ( b )  . 
1 CMC $ 1 4 0 2 ( a )  d e f i n e s  " L o c a l  B i l l "  a s  a b i l l  t h a t ,  

i f  e n a c t e d ,  b e c o m e s  a law p e r t a i n i n g  e x c l u s i v e l y  t o  mat te rs  

w i t h i n  o n e  s e n a t o r i a l  d i s t r i c t .  

S u b d i v i s i o n  ( 8 )  o f  5 1 4 0 2 ( a )  i n c l u d e s  a s  a L o c a l  

B i l l :  "Garribling p r o h i b i t i o n  a n d  r e g u l a t i o n ,  so l o n g  a s  s u c h  

r e g u l a t i o n s  a r e  i n  a d d i t i o n  t o  Commonwealth r e g u l a t i o n s . "  

1 CMC $ 1 4 0 3  p r e s c r i b e s  t h e  me thod  a n d  p r o c e d u r e  f o r  

t h e  i n t r o d u c t i o n  o f  a  " L o c a l  B i l l . "  

B e c a u s e  o f  t h e  d e f i n i t i o n  o f  a  " L o c a l  B i l l "  ( b y  

e n a c t m e n t )  a n d  b e c a u s e  a  " L o c a l  B i l l "  i s  t o  be  i n t r o d u c e d  a n d  

p a s s e d  o n l y  b y  t h e  l e g i s l a t i v e  d e l e g a t i o n  o f  t h e  r e s p e c t i v e  

s e n a t o r i a l  d i s t r i c t ,  i t  i s  c l e a r  1 CMC $ $  1401-1406 d o  n o t  

i n c l u d e  a n  a c t  f o r m u l a t e d  a n d  a p p r o v e d  by  t h e  i n i t i a t i v e  

p r o c e s s .  A l t h o u g h  A r t i c l e  11, S e c t i o n  6 o f  t h e  C o n s t i t u t i o n  



gave the authority to the legislature to define the subject 

matter of local laws which are enacted by the initiative 

process, it clearly did not do so. Thus, 1 CMC $ $  1401-1406 is 

of no assistance in resolving this matter. 

AS the court views this matter, the combination of 

Article IX, Section 1 and A r t i c l ~  X X I  is dispositive. Given 

the fact that a liberal construction is to be afforded the 

jnitiative process, Article XXI gives the voters of a 

senatorial district the specific authorization to use the 

initiative process of Article IX to establish g a m b l i ~ g .  Thus 

the imprimatur of constitutional authority is the source of the 

Act and does not implicate the "Local Law" provision of 

Article 11, Section 6. Since the Constitution provides the 

mechanism for the Act and is independent of the local law 

provisions of the Constitution and the Code, the initiative 

process and the law promulgated by that process is not 

subordinate to the general law of the Commonwealth. See Pipoly - 
v. Benson, 125 P.2d 482, 484 (Cal, 1942) (where subject of 

local law or regulation concerns "municipal affairs," such law 

or regulation is superior to conflicting state statute). 

As noted by the defendants, the Constitutional 

Convention history of Article XXI (Constitutional Amendment 

No. 42) supports this conclusion.?/ Not only does the history 

9 /  - 
Committee Recommendation No. 42, as clarified by 

Delegate Villagomez: "No. 3 ,  this amendment permits each of 
the three senatorial districts to enact for their .own district 
to permit any kind of gambling that they see fit for their 
particular district." 



r i s e s  t o  n o  more t h a n  t h e  l e v e l  o f  a l o c a l  l a w . 5 1  

I t  i s ,  t h e r e f o r e ,  c o n c l u d e d  t i i a t  i f  t h e r e  i s  a 

c o n f l i c t  b e t w e e n  a p r o v i s i o n  o f  t h e  A c t  a n d  a s t a t u t e  i n  t h e  

C o m m o n w e a l t h  C o d e ,  t h e  f o r m e r  i s  n o t  n e c e s s a r i l y  i n v a l i d .  T h e  

c o u r t  does n o t  a c c e p t  t h e  " a l l  or  n o t h i n g "  a p p r o a c h  t a k e n  b y  

t h e  p l a i n t i f f  o r  t h e  C o m m i s s i o n  f o r  r e a s o n s  w h i c h  w i l l  now b e  

e x p l a i n e d .  

I i 
o f  C o n s t i t u t i o n a l  Amendment  N o .  4 2  l e a d  t o  t h e  c o n c l u s i o n  t h a t  1 

T h e  p l a i n t i f f  h a s  s e t  f o r t h  a r a t h e r  c o m p e l l i n g  

a r g u m e n t  a s  t o  t h e  c o n s e q u e n c e s  i f  a n y  s e n a t o r i a l  d i s t r i c t  c a n  

e n a c t  l a w s  by t h e  i n i t i a t i v e  process w h i c h  may s u p e r s e d e  

C o m m o n w e a l t h - w i d e  l a w s .  T h e  p o t e n t i a l  f o r  t h e  b r e a k d o w n  o f  t h e  

C o m m o n w e a l t h  t o  a g r e a t  d e g r e e  i n t o  s epa ra t e  a n d  i n d e p e n d e n t  

p o l i t i c a l  e n t i t i e s  i s  n o t  a f a n c i f u l  a r g u m e n t .  A s  s e e n ,  i n f r a ,  

t h e  A c t  i n f r i n g e s  u p o n  m a n y  a reas  o f  t h e  C o m m o n w e a l t h  

G o v e r n m e n t  w h i c h  p r e v i o u s l y  were t h o u g h t  t o  b e  immune f r o m  a n y  

e n c r o a c h m e n t  b y  a n y  o n e  s e n a t o r i a l  d i s t r i c t .  T h e r e  a r e  

s a f e g u a r d s  h o w e v e r  - t h e  C o n s t i t u t i o n  a n d  t h e  l i m i t a t i o n  o f  t h e  

e x e r c i s e  o f  p o w e r  o f  a n y  s e n a t o r i a l  d i s t r i c t  by  j u d i c i a l  

I 

1 
I 

l o /  - 
A s  m e n t i o n e d  b e f o r e ,  a l o c a l  l a w  i s  i n t r o d u c e d  a n d  

t h e  g a m b l i n g  i n i t i a t i v e  p r o c e s s  w a s  e l e v a t e d  t o  a h i g h e r  

c l a s s i f i c a t i o n ,  b u t  t h e  v e r y  n a t u r e  o f  t h e  d i f f i c u l t  p r o c e s s  ( a  

p a s s e d  p u r s u a n t  t o  1 CMC $ 1 4 0 3 .  T h e  i n t r o d u c t i o n  p r o c e s s ,  t h e  
t ime i n v o l v e d  a n d  v o t e  r e q u i r e d  a r e  much l e s s  a r d u o u s  t h a n  t h e  
i n i t i a t i v e  p r o c e s s .  

1 t w o - t h i r d  v o t e )  s a t i s f a c t o r i l y  r e b u t s  t h e  a r g u m e n t  t h a t  t h e  ~ c t  Ii 



determinations of whether the power intended to be exercised is 

within the reasonable and proper parameters of the initiative 

process enacted by the voters .c/ 
In order to appropriately address the concerns raised 

by the Commonwealth and to accommodate the decision of the 

voters of the second senatorial district as exemplified by tile 

Initiative process, a four factor test will be utilized: 

1. There is a presumption that the previsions 

of the Initiative are valid. This presumption is 

derived from Articles IX and XXI of the Constitution. 

2. If any provision of the Initiative conflicts 

with the United States or Commonwealth Constitutions, 

it must fall. The gaming initiative process cannot be 

used to circumvent or supersede constitutional 

provisions. 

In analyzing this second factor, the court adopts 

the following language of the California Supreme Court 

in i+s decision in Amador Valley Joint Union H i q h  

School Dist. v. State Bd. of Equalization, 583 P.2d  

1281 (Cal. 1978) . In Amador Valley, the court stated: 

11/ - 
It is clear that gambling is a unique subject matter 

for implementation by the initiative process. Thus, though the 
plaintiff's fears of "anarchy" are not to be taken lightly, the 
prospect of other initiatives which would rise to the level of 
the Tinian Casino Gaming Control Act of 1989 are doubtful 
because of the existence of Article XXI, 



We stress initially the limited 
nature of our inquiry. We do not 
consider or weigh the economic or 
social wisdom or general propriety 
of the initiative. Rather, our sole 
function is to evaluate [the 
initiative] legally in light of 
established constitutional standards. 

Id. at 1283. - 

The court does not attempt to envision every 

possible scenario under which the contested provisions 

may be declared unconstitutional. If a particular 

provision is capable of constitutional constructio~ 

and application, the court will neither alter the 

provision nor will it declare that portion of the 

initiative or regulation unconstitutional. This court 

will not substitute its own opinion for the wisdom of 

a later court that is confronted with a question 

concerning the constitutionality of a certain 

provision as it applies to a particular set of facts 

and circumstances. The court will, however, point out 

what it perceives to be the only constitutional 

construction of certain provisions. If a prevision is 

incapable of construction in a constitutional manner, 

it will be stricken. See County of Nevada v. - 
MacMillen, 522 P.2d 1345 (Cal. 1974). 

3. Any provision of the initiative must be 

reasonably related to the establishment of gaming in 

the senatorial district. Since the authority for the 



initiative is to establish gaming in a certain 

senatorial district, the scope of the initiative is 

necessarily restricted to that purpose. 

4. Any provision of the initiative which 

attempts to require use of, or to utilize, or to 

prohibit the use of branches or agencies of the 

Commonwealth Government will be scrutinized and 

rejected if the result is to effect the normal and 

necessary operations of the Commonwealth Government. 

The proverbial tail cannot wag the larger dog. 

This four factor test will necessarily require a 

definitive review of each of the provisions for which the 

plaintiff seeks declaratory relief. It is to that task which 

the court now turns. 

THE MONEY IN THE POT - WHO WINS IT? 

The payment by potential casino operators for 

applications for licenses resulted in $1,432,000 being 

deposited with the Department of Finance. By virtue of Public 

Law 7-21, these funds were transferred out of the Department of 

Finance to the Tinian Municipal Treasurer. Thus, 1 CMC $ 1408 

which requires appropriation in local appropriation laws 

enacted by the Tinian legislative delegation 

applicable. Public Law 7-21 recognized (and 

indirectly implemented) several provisions of the Act. 

Section 50 of the Act provides that license 

gambling revenue taxes generated by the casino 

is not 

therefore 

fees and 

shall be 



a p p r o p r i a t e d  b y  t h e  T i n i a n  M u n i c i p a l  C o u n c i l  t o  be e x p e n d e d  b y  

t h e  Mayor o f  T i n i a n .  

On F e b r u a r y  1, 1 9 9 1  E m e r g e n c y  R e g u l a t i o n s  were a d o p t e d  

a n d  s i g n e d  b y  t h e  Mayor  o f  T i n i a n  a n d  t h e  G o v e r n o r .  T h e s e  

r e g u l a t i o n s  e s t a b l i s h e d  t h e  O f f i c e  o f  t h e  T i n i a n  M u n i c i p a l  

T r e a s u r e r  so t h a t  t h a t  o f f i c i a l  c o u l d  c o l l e c t  m o n i e s  g e n e r a t e d  

u n d e r  t h e  T i n i a n  C a s i n o  C a m i n g  C o n t r o l  A c t .  T h e  a u t h o r i t y  

c i t e d  f o r  t h e  i s s u a n c e  o f  t h e  r e g u l a t i o n s  w a s  1 CMC $ 5 1 0 6 ( e )  

a n d  P a r t  V I ,  S e c t i o n  5 0 ( 4 )  o f  t h e  A c t .  

P u b l i c  Law 7 - 2 1 ,  t h e r e f o r e ,  c o m p l e t e d  t h e  n e c h a ~ i s m  

f o r  t h e  d i s p o s i t i o n  o f  t h e  f u n d s  h e l d  b y  t h e  D e p a r t m e n t  o f  

F i n a n c e  t o  t h e  T i n i a n  M u n i c i p a l  T r e a s u r e r ,  w h i c h  o f f i c e  was 

r e c o g n i z e d  a n d  e m p o w e r e d  t o  d i s b u r s e  f u n d s  u p o n  a p p r o p r i a t i o n  

by t h e  M u n i c i p a l  C o u n c i l .  

I t  i s  t h e  p l a i n t i f f ' s  p o s i t i o n  t h a t  t h e  M u n i c i p a l  

C o u n c i l  h a s  n o  p o w e r  t o  appropr ia te  f u n d s  a n d  t h a t  S e c t i o n  5 0  

of t h e  A c t  c o n f l i c t s  w i t h  1 CMC $ 1 4 0 8 .  T h e r e f o r e ,  a n y  

d i s b u r s e m e n t  o f  f u n d s  i s  i l l e g a l  a n d  t h e  d e f e n d a n t s  m u s t  r e p a y  

a l l  d i s b u r s e d  f u n d s .  

I t  h a s  a l r e a d y  b e e n  d e t e r m i n e d  t h a t  t h e  i n i t i a t i v e  i s  

n o t  a f f e c t e d  b y  s t a t u t e s  o f  t h e  C o m m o n w e a l t h  so l o n g  a s  t h e  

q u e s t i o n e d  p r o v i s i o n s  i n  t h e  i n i t i a t i v e  meet t h e  o t h e r  

r e q u i r e m e n t s  o f  t h e  f o u r  f a c t o r  t e s t .  

I t  a p p e a r s  b a s i c  t h a t  t o  " e s t a b l i s h  g a m i n g "  t h e  s e c o n d  

s e n a t o r i a l  d i s t r i c t ,  t h r o u g h  a n  a p p r o p r i a t e  p rocess ,  m u s t  b e  

a b l e  t o  c o l l e c t ,  c o n t r o l  a n d  d i s b u r s e  f u n d s  w h i c h  a r e  p a r t  a n d  



p a r c e l  o f  t h e  g a m i n g  i n d u s t r y .  I f  t h e  l i c e n s e  f e e s  a n d  

r e v e n u e s  a r e  c o n t r o l l e d  by  o t h e r  a g e n c i e s ,  t h e  e n t i r e  o p e r a t i o n  

c o u l d  b e  s t y m i e d .  

The  i n i t i a t i v e  e s t a b l i s h e s  a means  f o r  t h e  c o l l e c t i o n ,  

d e p o s i t ,  a p p r o p r i a t i o n  a n d  d i s b u r s e m e n t  o f  f u n d s  w h i c h  a r e  a n  

i n t e g r a l  p a r t  o f  t h e  gaming  i n d u s t r y .  

The  means  u s e d  d o  r A o t  c o n f l i c t  w i t h  a n y  p r o v i s i o n s  o f  

t h e  C o n s t i t u t i o n .  I n  f a c t ,  t h e y  c o m p o r t  w i t h  A r t i c l e  V I .  

A r t i c l e  V I ,  S e c t i o n s  6 a n d  7 o f  t h e  C o n s t i t u t i o n  n o t  

o n l y  e s t a b l i s h  t h e  T i n i a n  M u n i c i p a l  C o u n c i l  b u t  t h e y  a l s o  g r a n t  

e x t e n s i v e  p o w e r s  t o  t h e  C o u n c i l  i n c l u d i n g  t h e  f o r m u l a t i o n  a n d  

r e p r o g r a m m i n g  o f  t h e  T i n i a n  a n n u a l  b u d g e t .  S i g n i f i c a n t l y ,  

S e c t i o n  7 s u b p a r a g r a p h  5 p r o v i d e s  t h a t  t h e  C o u n c i l  may b e  g i v e n  

a d d i t i o n a l  p o w e r s  a n d  d u t i e s  a s  p r o v i d e d  b y  law. T h e  A c t  

g r a n t s  t h o s e  a d d i t i o n a l  a p p r o p r i a t i o n  p o w e r s  o v e r  t h e  f u n d s  

g e n e r a t e d  f r o m  t h e  e s t a b l i s h m e n t  o f  gaming  a s  p r o v i d e d  f o r  i n  

A r t i c l e  X X I .  

T h e  c o u r t  c o n c o 3 e s  t h e r e  i s  some t e n s i o n  c r e a t e d  w i t h  

t h e  c o n s t i t u t i o n a l  o b l i g a t i o n  o f  t h e  D e p a r t m e n t  o f  F i n a n c e  a s  

s e t  f o r t h  i n  A r t i c l e  X I  S e c t i o n  8 .  However t o  g i v e  f u l l  

m e a n i n g  a n d  e f f e c t  t o  A r t i c l e s  VI a n d  X X I ,  t h e  r e v e n u e s  

p r o d u c e d  f r o m  t h e  e s t a b l i s h m e n t  o f  gaming  i n  t h e  s e c o n d  

s e n a t o r i a l  d i s t r i c t  a r e  n e c e s s a r i l y  l o c a l  r e v e n u e s .  A r t i c l e  

V I ,  S e c t i o n  8 ( a )  p r o v i d e s  t h a t  " ( 1 ) o c a l  t a x e s  p a i d  t o  t h e  

c h a r t e r e d  m u n i c i p a l  g o v e r n m e n t s  o f  R o t a  a n d  T i n i a n  may b e  

e x p e n d e d  b y  t h o s e  g o v e r n m e n t s  o f  R o t a  a n d  T i n i a n  a n d  may b e  



e x p e n d e d  b y  t h o s e  g o v e r n m e n t s  f o r  l o c a l  p u b l i c  p u r p o s e s  o n  t h e  

r e s p e c t i v e  i s l a n d s . "  

W i t h  t h i s  a r r a y  o f  c o n s t i t u t i o n a l  a u t h o r i t y ,  i t  i s  

d e t e r m i n e d  t h a t  t h e  r e v e n u e s  c o l l e c t e d  f r o m  g a m i n g  a c t i v i t i e s  

p u r s u a n t  t o  t h e  A c t  a r e  a v a i l a b l e  f o r  a p p r o p r i a t i o n  b y  t h e  

T i n i a n  M u n i c i p a l  C o u n c i l  f o r  l o c a l  p u b l i c  p u r p o s e s  s u b j e c t  t o  

t h e  a b o v e  e x c e p t i o n s .  T h e  p r o v i s i o n s  o f  1 CMC $ $  1 4 0 1 ,  e t  - 

s e q . ,  d o  n o t  p r e e m p t  t h e  p r o v i s i o n s  o f  P a r t  V I ,  S e c t i o n  50 .  

T h u s ,  i t  i s  d e t e r m i n e d  t h a t  t h e  c l a s s i f i c a t i o n  o f  

g a m i n g  r e v e n u e  a s  f u n d s  w h i c h  a r e  s u b j e c t  t o  the b u d g e t a r y  a n d  

a p p r o p r i a t i o n  p r o c e s s  a s  d e l i n e a t e d  i n  t h e  C o n s t i t u t i o n  a n d  t h e  

i n i t i a t i v e  i s  proper a n d  t h e  e x p e n d i t u r e  o f  t h e  f u n d s  i s  n o t  

s u b j e c t  t o  t h e  c o n t r o l s  t h e  p l a i n t i f f  s t a t e s  i t  h a s .  

A c c o r d i n g l y ,  t h e  r e q u e s t  t h a t  t h e  d e f e n d a n t s  r e p a y  or r e f u n d  

t h e  m o n i e s  a l r e a d y  s p e n t  i s  d e n i e d  a s  i t  i s  d e t e r m i n e d  t h e r e  

was n o  i m p e d i m e n t  t o  t h e  d i s b u r s e m e n t s .  

THE OTHER CHALLENGES - LEMONS OR PLUMS 

A t t a c h e d  t o  p l a i n t i f f ' s  b r i e f  i s  E x h i b i t  A w h i c h  l i s t s  

a s a l m a g u n d i  o f  p r o v i s i o n s  o f  t h e  A c t  w h i c h  i t  claims a r e  

v o i d .  T h e s e  w i l l  b e  t a k e n  i n  o r d e r ,  a p p l y i n g  t h e  f o u r  f a c t o r  

t e s t  d e v e l o p e d  a b o v e .  

1. P a r t  11, S e c t i o n  5.  

T h i s  s e c t i o n  p r o v i d e s  t h e  Mayor  w i l l  a p p o i n t  t h e  

C o m m i s s i o n  m e m b e r s  w i t h  t h e  a d v i c e  a n d  c o n s e n t  o f  t h e  T i n i a n  

M u n i c i p a l  C o u n c i l .  T h e  Mayor  is  a u t h o r i z e d  t o  r e m o v e  C o m m i s s i o n  

m e m b e r s .  T h e  d e f e n d a n t s  a s s e r t  t h e  C o m m i s s i o n  i s  a n  " a u t o n o m o u s  



l o c a l  g o v e r n m e n t  e n t i t y . "  T h i s  i s  n o t  b o r n e  o u t  b y  t h e  

p r o v i s i o n s  o f  P a r t  11, S e c t i o n  5 .  I t  i s  d e t e r m i n e d  t h a t  by  

v i r t u e  o f  t h e  i n i t i a t i v e ,  t h e  C o m m i s s i o n  i s  p a r t  o f  t h e  

m u n i c i p a l  g o v e r n m e n t  w i t h i n  t h e  s e c o n d  s e n a t o r i a l  d i s t r i c t .  

2 .  P a r t  11, S e c t i o n  5 ( 7 ) .  

T h i s  s e c t i o n  s e t s  s a l a r y  l e v e l s  o f  Commiss ion  members  

w h i c h  e x c e e d  1 CMC $ 9  8 2 4 7  a n d  8248 a n d  a r e ,  t h e r e f o r e ,  i l l  

c o n f l i c t  w i t h  t h o s e  s t a t u t e s .  A l t h o u g h  o n e  may q u e s t i o n  t h e  

n e e d  t o  c o m p e n s a t e  Commiss ion  members  i n  t h e  a m o u n t s  s t a t e d  

( $ 7 5 , 0 0 0  p e r  a n n u m ) ,  i t  i s  n o t  f o r  t h e  c o u r t  t o  q u e s t i o n  t h e  

w i s e n e s s  o f  s u c h  a d e t e r m i n a t i o n .  T h e  s a l a r y  l e v e l  was  s t a t e d  

i n  t h e  i n i t i a t i v e  a n d  t h e  v o t e r s  o f  T i n i a n  a p p r o v e d  i t  a n d  m u s t  

h a v e  known t h a t  t h e  n e t  r e v e n u e s  p r o d u c e d  b y  g a m b l i n g  f e e s  a n d  

t a x e s  w o u l d  b e  r e d u c e d  a c c o r d i n g l y .  T h e  Commiss ion  i s  

e s t a b l i s h e d  b y  i n i t i a t i v e  a n d  t h e  members  a r e  u n i q u e  i n  t h e i r  

d u t i e s  a n d  r e s p o n s i b i l i t i e s  a s  w e l l  a s  t h e  r e s t r i c t i o n s  p l a c e d  

upon  t h e m .  T o  a t t e m p t  t o  p l a c e  t h e  members  i n  t h e  s t a n d a r d  

g o v e r n m e n t  e m p l o y e e  mold i s  n e i t h e r  f e a s i b l e  n o r  p r o p e r .  I t  i s  

a l s o  n o t e d  t h a t  t h e  s a l a r i e s  a r e  s e t ,  n o t  a t  t h e  whim o f  t h e  

members ,  b u t  m u s t  b e  a p p r o v e d  b y  t h e  T i n i a n  M u n i c i p a l  C o u n c i l  

who,  i n  t u r n ,  a r e  r e s p o n s i b l e  t o  t h e  v o t e r s .  

T h i s  s e c t i o n  i s  r e a s o n a b l y  r e l a t e d  t o  t h e  

e s t a b l i s h m e n t  o f  gaming  a n d  c o m p l i e s  w i t h  o r  d o e s  n o t  r u n  a f o u l  

o f  t h e  o t h e r  f a c t o r s  t o  b e  c o n s i d e r e d .  T h e  a s s e r t i o n  b y  t h e  

p l a i n t i f f  t h a t  t h e  s e c t i o n  i s  i n  v i o l a t i o n  o f  A r t i c l e  X I  $ 7 o f  

t h e  C o n s t i t u t i o n  d o e s  n o t  h a v e  m e r i t .  T h a t  p r o v i s i o n  r e l a t e s  



t o  annual app rop r i a t i ons  and expendi tures  of t he  Commonwealth 

l e g i s l a t u r e  and does not  p e r t a i n  here .  ~ l s o ,  t h e  claim t h a t  

employment c o n t r a c t s  o f  t he  Commission m u s t  be pre-approved by 

the  Attorney Gene ra l ' s  Off ice  or  t h a t  s t a t u t o r y  s a l a r y  caps  a r e  

app l i cab le  m u s t  f a l l .  P a r t  11, Sec t ion  5(7) i s  v a l i d .  

3 .  P a r t  11, Sec t ion  5 (8 )  . 
T h i s  s e c t i o n  s e t s  f o r t h  t h e  d u t i e s  and powers of t he  

Commi ss ion.  The p l a i n t i f f  complains s p e c i f i c a l l y  about 

subparagraphs ( b ) ,  ( c )  and ( e )  which, i t  a s s e r t s ,  permit the  

es tab l i shment  of  p e n a l t i e s  and f i n e s  b y  t he  Commission. A 

reading of ( b )  and ( c )  does not  r e s u l t  i n  t h e  conclusion 

reached by t h e  p l a i n t i f f .  

Only ( e )  g ives  cause f o r  concern but  t he  Commission 

ag rees  t he  reach of t he  power t o  impose p e n a l t i e s  i s  c i v i l  

r a t h e r  than c r imina l .  The Commission a l s o  does  no t  c o n t e s t  the  

f a c t  t h a t  p e n a l t i e s  can only  be l ev i ed  a g a i n s t  l i c e n s e e s  who a r e  

w i t h i n  t h e  a d m i n i s t r a t i v e  r egu la to ry  power of t he  Commission. 

The Commission has no a u t h o r i t y  t o  formulate  and enforce  any 

c r imina l  p e n a l t i e s .  C N M I  C o n s t i t u t i o n ,  A r t i c l e  111, Sec t ion  11. 

The Commission does have t h e  power and duty t o  

r e s t r i c t  o r  resc ind  l i c e n s e s  which i t  g r a n t s .  I f  the  "penal ty"  

r e f e r r e d  t o  i s  i n  t h i s  ve in ,  i t  appears  a  proper e x e r c i s e  of 

i t s  powers. I f  a  monetary f i n e  i s  a s s e s s e d ,  i t  m u s t  d i r e c t l y  

r e l a t e  t o  t h e  es tab l i shment  and admin i s t r a t i on  of gaming. W i t h  

t he  above c l a r i f i c a t i o n ,  the  s e c t i o n  i s  v a l i d .  

4 .  P a r t  11, Sec t ion  5 ( 1 2 )  . 



The plaintiff states this section allows the 

Commission to grant testimonial immunity -- it does, but only 

with the approval of the Attorney General. See 6 CMC $ 6502. - 
The court determines that in its functions the Commission may 

very well need immunized testimony. There is a practical 

problem however. If the Attorney General gives his approval, 

the enforcement of the Commission's order to answer or to 

produce evidence with immunity is questionable. If the witness 

refuses to answer, the Commission has no contempt powers. 

Accordingly, it is determined that subparagraph (12) 

is valid except that if the person refuses to comply with the 

Commission's order, the matter is beyond the power and control 

of the Commission. The proper course will be for the Commission 

to refer the matter to the Attorney General for proceedings 

pursuant to Title 6 of the Code. The latter enjoys discretion 

in this regard and the fourth prong of the test is not violated. 

5. Part 11, Section S ( l 5 ) .  

This section provides that appointed employees of the 

Commission are exempt from the Commonwealth Civil Service 

System. This is not in conflict with Article XX of the 

Constitution as that article allows exemption "as provided by 

law." The terms of the initiative provide that exemption. The 

section is valid. 

6. Part 11, Section 5 (16) (c) and (d) . 
The plaintiff asserts that these provisions conflict 

with the Administrative Procedure Act (APA t 1 CMC $ $  9101, - et 



seq. This is of no import. The Commission may adopt its own - 
procedures so long as the due process requirements of the 

Constitution are satisfied. 

7. Part 11, Section 5 (17) (g) . 
~ccording to this subparagraph, the Commonwealth 

Government shall make available to the Commission all 

information "as may he necessary to the effective 

administration of this act." This provision is invalid to the 

extent it requires the Government to turn over to the 

Commission information which is not accessible to the general 

public. For example, 4 CMC $ 1701(d) requires the Division of 

Revenue and Taxation to keep tax returns and tax information 

confidential and 6 CMC $ 5325 requires confidentiality on 

information of child abuse. Article I, Section 10 provides the 

constitutional right of privacy except upon a showing of 

compelling interest. The Act shows no compelling interest. 

Further, the Constitutional framework and procedure for the 

enactment and implementation of the gambling initiative in a 

senatorial district is to establish gambling. To broaden the 

scope to require the Commonwealth Government to accede to the 

demands of one senatorial district is beyond the provision of 

the initiative process. This provision is invalid 

121 - 
The information requested pertains to licenses. Should 

this be important in the eyes of the Commmission, there is an 
obvious way to gain the information - by consent of the proposed 
licensee in hislher application or as a condition of issuinq a - 
license. See, e.g., Trubow, Privacy Law and Practice, n 13.12 
at 13-90 701. 1988) (taxpayer may designate person or other 
entity to receive his or her tax information directly from the 
Internal Revenue Service). 



8. Part 11, Section 5 (18). 

This provision provides the Commission may refuse to 

reveal certain matters in court or administrative matters. 

Excluded are proceedings "brought by the Municipality." This 

provision runs afoul of Article IV of the Constitution which 

vests such matters with the Judicial Branch. This provision is 

invalid. 

9. Part 11, Section 11. 

Sub-paragraph 1 of Section 11 states that arrangements 

may be made between the Commission and the Commonwealth Director - 

of Public Safety with rights to various matters of police 

assistance. Sub-paragraph 2 states the Director of Public 

Safety shall ensure that effect is given to such arrangements. 

Thus, if the Director refuses to comply with subparagraph 1, 

which he has a right to do as it is discretionary, then 

subparagraph 2 does not come into play. If the Director 

exercises his jurisdiction to make the arrangements for police 

assistance as listed, then implementation as called for in 

subparagraph 2 is mereiy ministerial. Even if this semantic 

dichotomy did not render Section 11 virtually meaningless, 

this, once again, is expanding the scope of the power of the 

voters of Tinian beyond permissible limits. Thus, should there 

be any question, Section 11 is determined to be invalid if it 

is attempted to be used to require the Director of Public 

Safety to do any acts other than those which he is 

constitutionally and statutorily obligated to perform. 



1 0 .  P a r t  11, s e c t i o n  1 4  ( 2 )  . 
S e c t i o n  1 4  e s t a b l i s h e s  a  D i v i s i o n  o f  E n f o r c e m e n t  w h i c h  

o p e r a t e s  u n d e r  t h e  C o m m i s s i o n .  S u b p a r a g r a p h  ( 2 )  p r o v i d e s  t h e  

D i v i s i o n  o f  E n f o r c e m e n t  s h a l l  h a v e  s u c h  l a w  e n f o r c e m e n t  p o w e r s  

a s  may b e  d e l e g a t e d  t o  i t  b y  t h e  A t t o r n e y  G e n e r a l .  T h i s  i s  n o t  - 
m a n d a t o r y  a n d  i s  d i s c r e t i o n a r y  w i t h  t h e  A t t o r n e y  G e n e r a l .  

S h o u l d  t h e  A t t o r n e y  G e n e r a l  f i n d  h e  h a s  n o  a u t h o r i t y  o r ,  i f  h e  

d o e s ,  h e  d e c l i n e s  t o  d e l e g a t e  e n f o r c e m e n t  p o w e r s ,  t h a t  e n d s  t h e  

m a t t e r .  S i m p l y  p u t ,  t h i s  p r o v i s i o n  d o e s  n o t  m a n d a t e  t h e  

A t t o r n e y  G e n e r a l  t o  c j r a n t  e n f o r c e m e n t  powers .  I f  i t  d i d ,  i t  

w o u l d  b e  i n v a l i d .  

11. P a r t  11, S e c t i o n  1 4  (3). 

AS s t a t e d  b y  t h e  p l a i n t i f f ,  t h i s  p r o v i s i o n  g r a n t s  

b r o a d  a n d  u n r e s t r i c t e d  p o w e r s  o f  s e a r c h  a n d  s e i z u r e  w i t h o u t  a 

w a r r a n t  t o  t h e  ~ i v i s i o n  o f  E n f o r c e m e n t .  A r t i c l e  I ,  S e c t i o n  3 

o f  t h e  C o n s t i t u t i o n  p r e s e r v e s  t h e  r i g h t  o f  t h e  p e o p l e  t o  b e  

s e c u r e  i n  t h e i r  p e r s o n s  a n d  p r o p e r t y  a g a i n s t  u n r e a s o n a b l e  

s e a r c h e s  a n d  s e i z u r e s .  The  d e f e n d a n t s  h a v e  f o r c e f u l l y  ( a n d  

c o r r e c t l y )  a r g u e d  t h e  Commiss ion  a n d  i t s  e m p l o y e e s  a r e  p a r t  o f  

t h e  g o v e r n m e n t .  T h e r e f o r e ,  a n y  e x e r c i s e  o f  t h e  r i g h t s  

a s s e r t e d l y  a c c o r d e d  t h e  e m p l o y e e s  o f  t h e  D i v i s i o n  o f  

E n f o r c e m e n t  b y  S e c t i o n  1 4  ( 3 )  a r e  a c t s  o f  t h e  g o v e r n m e n t .  

I t  i s  a g r e e d  t h a t  t o  e s t a b l i s h  g a m i n g ,  t h e  Commiss ion  

m u s t  h a v e  t h e  power  t o  r e g u l a t e  a n d  p o l i c e  t h e  gaming 

a c t i v i t i e s  w i t h i n  p e r m i s s i b l e  l i m i t s .  Many o f  t h e  p r o b l e m s  

r a i s e d  b y  t h i s  p r o v i s i o n  c a n  b e  a v e r t e d  b y  r e q u i r i n g  a  



l i c e n s e e / c a s i n o  opera tor  t o  consent  t o  unannounced or  announced 

in spec t ions  and examinations.  See,  I n  Re Mart in ,  447 A.2d 1290 - 
( N . J .  1982) (upholding v a l i d i t y  of n o t i c e  on app l i ca t ion  which 

informed employee t h a t  c e r t a i n  unwarranted searches  would be 

conducted on c a s i n o  premises ) .  I t  i s  assumed t h i s  w i l l  be a  

s tandard cond i t i on  fo r  the  gran t ing  of a  l i c e n s e .  T h i s  consent  

would inc lude  those  inspec t ions  s e t  f o r t h  i n  subparagraphs ( a ) ,  

( b ) ,  ( c ) ,  ( d ) ,  ( e )  and ( f )  so long a s  t h e  premises a r e  gaming 

f a c i l i t i e s  and t h e  equipment r e l a t e d  t o  t h e  cas ino  ope ra t ion .  

I f  s o ,  t h e  prickly prob lem o f  a n  unreasonable search a n d  

s e i z u r e  i s  e l imina t ed .  I n  b r i e f ,  i t  i s  c l e a r  t h i s  s e c t i o n  

cannot be used a s  a u t h o r i t y  t o  search  pa t rons  and t h e i r  

persona l  e f f e c t s .  I t  can only be implemented a g a i n s t  persons 

l i censed  by t h e  ~ c t .  

12. Part  11, Sect ion  14 ( 5 )  . 
T h i s  p rov i s ion  purpor t s  t o  g r a n t  t o  t he  Commission and 

a l l  i t s  personnel  " the  powers of  a peace o f f i c e r  of the  

Commonwealth." The term "peace o f f i c e r "  i s  n o t  def ined and i t  

i s  not  d i scerned  what, i f  any,  a u t h o r i t y  t he  person would 

have .s/ Assuming t h i s  means " p o l i c e  o f f i c e r  , " any a u t h o r i t y  

accorded the  personnel  of the  Commission m u s t  be sub jec t  t o  the  

approval  of  t h e  Di rec tor  of Publ ic  S a f e t y .  

1 3 /  - 
I t  i s  noted t h a t  Pa r t  11 ,  Sec t ion  1 4 ( 6 )  a l s o  uses the  

term "peace o f f i c e r . "  The on ly  p l a c e  t he  c o u r t  has found the  
term "peace o f f i c e r "  used i n  the  code i s  i n  6 CMC $ 2208 which 
i s  the  Weapons Control  ~ c t .  



13. P a r t  111, S e c t i o n  1 6  ( 3 )  ( d )  . 
An a g r e e m e n t  t o  p r o v i d e  t h e  g r a n t  o f  a  c a s i n o  l i c e n s e  

wou ld  i n c l u d e  t h e  r e q u i r e m e n t  t h a t  c e r t a i n  b u s i n e s s  

e s t a b l i s h m e n t s  l o c a t e d  o n  t h e  c a s i n o  p r e m i s e s  b e  r e s e r v e d  f o r  

r e s i d e n t s  o f  t h e  Commonwealth.  T h i s  p r o v i s i o n  v i o l a t e s  

A r t i c l e  I ,  S e c t i o n  6 ,  t h e  e q u a l  p r o t e c t i o n  c l a u s e ,  I t  i s  a l s o  

n o t  r a t i o n a l l y  r e l a t e d  t o  t h e  e s t a b l i s h m e n t  o f  g a m i n g  o n  

T i n i a n .  T h e  p r o v i s i o n  i s  i n v a l i d .  

1 4 .  P a r t  111, S e c t i o n s  2 4 ,  2 5 ,  a n d  2 6 .  

The  b r o a d  i n t e n t  of t h e  i n i t i a t i v e  i s  t o  v e s t  

a d m i n i s t r a t i v e  p o w e r s  i n  t h e  C o m m i s s i o n .  T h e s e  s e c t i o n s  p r o v i d e  

f o r  t h e  c o n s i d e r a t i o n ,  d e t e r m i n a t i o n ,  a p p r o v a l  a n d  amendment  o f  

a c a s i n o  l i c e n s e .  T h e  p l a i n t i f f  a s s e r t s  t h e  p r o v i s i o n s  o f  t h e  

A d m i n i s t r a t i v e  P r o c e d u r e  A c t  s h o u l d  b e  i m p l e m e n t e d .  

T h i s  i s  a m a t t e r  r e a s o n a b l y  r e l a t e d  t o  t h e  

e s t a b l i s h m e n t  o f  g a m i n g  o n  T i n i a n  a n d  i s  w i t h i n  t h e  p a r a m e t e r s  

o f  t h e  i n i t i a t i v e  process. The  p r o v i s i o n s  a r e  v a l i d .  

T h e  c o u r t  d o e s  t a k e  s p e c i a l  n o t e ,  h o w e v e r ,  o f  

S e c t i o n  25  ( 3 )  w h i c h  p u r p o r t s  t o  f o r e c l o s e  a n y  j u d i c i a l  

r e v i e w  o f  t h e  d e t e r m i n a t i o n  o f  t h e  Commiss ion  t o  g r a n t  o r  

r e f u s e  a n  a p p l i c a t i o n .  T h i s  m a t t e r  i s  a d d r e s s e d ,  i n f r a ,  i n  t h e  

d i s c u s s i o n  r e l a t i n g  t o  P a r t  111, S e c t i o n s  2 8 ( 3 ) ,  (5), ( 8 ) ,  

15.  P a r t  111, S e c t i o n s  2 8 ( 3 ) ,  ( 5 ) ,  ( 8 ) ,  ( 1 2 ) ,  
(18) ( a ) ,  ( 2 2 )  a n d  ( 2 3 ) .  

S e c t i o n  2 8  p r o v i d e s  f o r  t h e  g r o u n d s  a n d  p r o c e d u r e s  f o r  



t h e  c a n c e l l a t i o n  o f  a  c a s i n o  l i c e n s e ,  T h e  p l a i n t i f f ' s  a t t a c k  

o n  s u b p a r a g r a p h s  ( 3 ) ,  ( 5 ) ,  ( 8 )  a n d  ( 1 2 )  i s  t h a t  t h e y  d o  n o t  

c o m p o r t  w i t h  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t .  F o r  t h e  r e a s o n s  

s t a t e d  a b o v e ,  t h i s  c h a l l e n g e  i s  r e j e c t e d .  

S u b s e c t i o n  (18) ( a )  p r o v i d e s  t h a t  i f  a  c a s i n o  l i c e n s e e  

a l s o  h o l d s  a  l i c e n s e  i n  Nevada a n d / o r  N e w  J e r s e y  a n d  t h e  l a t t e r  

l i c e n s e  i s  s u s p e n d e d  o r  c a n c e l l e d ,  t h e  T i n i a n  l i c e n s e  w i l l  b e  

a u t o m a t i c a l l y  s u s p e n d e d  o r  c a n c e l l e d  w i t h o u t  a  h e a r i n g  o r  

n o t i c e  a n d  t h a t  i f  t h e  T i n i a n  l i c e n s e e  i s  p e n a l i z e d  i n  Nevada  

a n d / o r  N e w  J e r s e y ,  the same p e n a l t y  i s  a u t o m a t i c a l l y  a s s e s s e d .  

T h i s  s e c t i o n  i s  a  v i o l a t i o n  o f  t h e  d u e  p r o c e s s  

p r o v i s i o n  c o n t a i n e d  i n  A r t i c l e  I ,  S e c t i o n  5 o f  t h e  C o n s t i t u t i o n .  

T h e r e f o r e ,  i t  is i n v a l i d .  Reciprocal d i s c i p l i n e  c a n  o n l y  b e  

i m p o s e d  a f t e r  t h e  l i c e n s e e  h a s  h a d  n o t i c e  a n d  a h e a r i n g  t o  show 

c a u s e  why r e c i p r o c a l  d i s c i p l i n e  s h o u l d  n o t  b e  i m p o s e d .  

S u b s e c t i o n  22  s t a t e s :  "No l i a b i l i t y  f o r  b r e a c h  o f  t h e  

l e a s e  or a g r e e m e n t  a t t a c h e s  t o  a n y  p a r t y  t h e r e t o  b y  r e a s o n  o n l y  

o f  i t s  t e r m i n a t i o n  b y  f o r c e  o f  t h i s  A c t . "  

P u r s u a n t  t o  t h e  d i s c u s s i o n  at. a r g u m e n t  o n  t h i s  m a t t e r ,  

t h i s  s u b s e c t i o n  i s  l i m i t e d  t o  t h o s e  l e a s e s  o r  a g r e e m e n t s  w h i c h  

a r e  s u b j e c t  t o  a p p r o v a l  a n d  s u p e r v i s i o n  o f  t h e  Commiss ion .  SO 

l o n g  a s  t h e  p a r t i e s  c o n s e n t  t o  a n  a b s o l u t i o n  o f  l i a b i l i t y  

a n d / o r  t h e r e  i s  n o  v i o l a t i o n  o f  t h e  i m p a i r m e n t  o f  t h e  

o b l i g a t i o n  o f  c o n t r a c t s ,  A r t i c l e  I ,  S e c t i o n  1, C o n s t i t u t i o n ,  

t h e n  t h e  s e c t i o n  i s  v a l i d .  

S u b s e c t i o n  23  s t a t e s  t h a t  a  C o m m i s s i o n ' s  d e c i s i o n  t o  



I 

c a n c e l ,  s u s p e n d ,  o r  t e r m i n a t e  a  c a s i n o  l i c e n s e ,  l e a s e  o r  

I managemen t  a g r e e m e n t  i s  f i n a l  a n d  t h e r e  is n o  j u d i c i a l  r e v i e w  

o f  i t s  d e c i s i o n .  

Gaming i s  a p r i v i l e g e  g r a n t e d  b y  t h e  A c t .  S t a t e  v .  

R o s e n t h a l ,  559 P .2d  830 (Nev. 1 9 7 7 ) .  I t  i s  n o t  a  m a t t e r  o f  

r i g h t .  I d .  - T h e r e f o r e ,  s t a t u t o r y  s t a n d a r d s  f o r  t h e  i s s u a n c e  

o f  g a m i n g  l i c e n s e s  n e e d  o n l y  b e  c o n s t i t u t i o n a l  a n d  r e a s o n a b l e .  

I d .  U n t i l  a n  a p p l i c a n t  s u c c e s s f u l l y  o b t a i n s  a  l i c e n s e ,  h e  o r  - 
s h e  h a s  n o  p r o p e r t y  i n t e r e s t .  S e e  K a n s a s  R a c i n g  Mgmt. v .  - 
K a n s a s  R a c i n g  Commiss ion ,  7 7 0  P .2d  4 2 3  ( K a n .  1 9 8 9 ) .  T h e  

e x p e c t a t i o n  o f  o b t a i n i n g  a l i c e n s e  i s  i n s u f f i c i e n t  t o  

c o n s t i t u t e  a  p r o p e r t y  i n t e r e s t .  I d .  S i n c e  d e n i a l  o f  a n  - 
a p p l i c a t i o n  d o e s  n o t  i n f r i n g e  upon  a p r o p e r t y  r i g h t ,  d u e  

p r o c e s s  i s  n o t  a f f e c t e d .  I d .  I t  i s ,  t h e r e f o r e ,  d e t e r m i n e d  - 
t h a t  j u d i c i a l  r e v i e w  o f  t h e  C o m m i s s i o n ' s  d e c i s i o n s  w i t h  r e s p e c t  

t o  a p p l i c a n t s  i s  n o t  n e c e s s a r i l y  r e q u i r e d ,  

Once o n e  a c q u i r e s  a l i c e n s e ,  h e  o r  s h e  h a s  a t t a i n e d  a  

v a l u a b l e  p r o p e r t y  r i g h t .  T h e r e f o r e ,  t h e  l i c e n s e e  m u s t  b e  

a f f o r d e d  d u e  p r o c e s s  b e f o r e  t h i s  r i g h t  c a n  b e  r e v o k e d .  S t a t e  

Gaming C o n t r o l  Boa rd  v .  B r e e n ,  6 6 1  P . 2 d  1 3 0 9  (Nev.  1 9 8 3 ) .  T o  

t h e  e x t e n t  t h a t  s u b s e c t i o n  23  seeks t o  f o r e c l o s e  j u d i c i a l  

r e v i e w  o f  a  t e r m i n a t i o n  o f  a  p r o p e r t y  r i g h t  v e s t e d  i n  a  

l i c e n s e e ,  i t  i s  i n v a l i d .  E l i m i n a t i n g  j u d i c i a l  r e v i e w  i s  n o t  

r e a s o n a b l y  r e l a t e d  t o  t h e  e s t a b l i s h m e n t  o f  gaming a n d  i n f r i n g e s  

upon t h e  a u t h o r i t y  o f  t h e  j u d i c i a l  b r a n c h  o f  t h e  Commonwealth 

a s  s e t  f o r t h  i n  A r t i c l e  I V .  



1 6 .  P a r t  111, S e c t i o n  29 ( 7 )  . 
S h o u l d  a c a s i n o  l i c e n s e e  d e s i r e  t o  m o r t g a g e  t h e  

l i c e n s e  or  t h e  c a s i n o ,  t h e  a p p r o v a l  o f  t h e  C o m m i s s i o n  m u s t  

f i r s t  b e  o b t a i n e d .  I f  t h e  a p p r o v e d  m o r t g a g e e  w i s h e s  t o  e n f o r c e  

t h e  s e c u r i t y  i n t e r e s t ,  t h e  s e c u r e d  p r o p e r t y  c a n  b e  a s s i g n e d  

o n l y  t o  a p e r s o n  a p p r o v e d  b y  t h e  C o m m i s s i o n .  S u b p a r a g r a p h  ( 7 )  

p r o v i d e s  t h a t  t h e  d e c i s i o n  o f  t h e  C o m m i s s i o n  t o  a p p r o v e  o r  t o  

d i s a p p r o v e  s u c h  a  p e r s o n  i s  f i n a l  a n d  c o n c l u s i v e  a n d  i s  n o t  

s u b j e c t  t o  j u d i c i a l  r e v i e w .  T h e  c o u r t  f i n d s  t h i s  p r o v i s i o n  

v a l i d  b e c a u s e  i t  i s  n e c e s s a r y  f o r  t h e  c o n t r o l  of t h e  

e s t a b l i s h m e n t  o f  g a m i n g  a n d  a n y  p r o s p e c t i v e  m o r t g a g e e  ( a s  w e l l  

a s  t h e  l i c e n s e e )  w o u l d  b e  p u t  o n  n o t i c e  o f  t h e  s t r i n g e n t  

c o n d i t i o n s  i m p o s e d  o n  m o r t g a g i n g  a c a s i n o  l i c e n s e  or h o t e l .  

T h e  p l a i n t i f f ' s  c l a ims  t h a t  t h e  s e c t i o n  v i o l a t e s  A r t i c l e  I ,  

S e c t i o n  5 a n d  A r t i c l e  I V ,  S e c t i o n  1 of t h e  C o n s t i t u t i o n  a r e  

m i s p l a c e d  . 
17. P a r t  IV, Sections 33 ( 3 )  and ( 5 )  .k!/ 

I n  o p e r a t i n g  a c a s i n o ,  t h e  l i c e n s e e  m u s t  h i r e  

e m p l o y e e s .  P a r t  Iv, S e c t i o n s  3 1  a n d  3 2  p r e s c r i b e  t h e  s c r e e n i n g  

a n d  l i c e n s i n c j  o f  e m p l o y e e s  b e f o r e  t h e y  c a n  b e  e m p l o y e d  i n  t h e  

c a s i n o .  S e c t i o n  3 3  a d d r e s s e s  t h o s e  i n s t a n c e s  w h e r e  a  p e r s o n  i s  

deemed b y  t h e  E x e c u t i v e  Director  t o  h a v e  " s i g n i f i c a n t  

i n f l u e n c e "  o v e r  a n  e m p l o y e e  o r  a l i c e n s e e .  I f  s u c h  a  f i n d i n g  

1 4 /  - 
T h e  p l a i n t i f f  r e f e r s  t o  P a r t  I V ,  S e c t i o n s  2 6 ( 3 )  a n d  

( 5 )  T h i s  m u s t  b e  i n  e r r o r  a n d  w h a t  w a s  i n t e n d e d  was  
S e c t i o n s  3 3  ( 3 )  a n d  ( 5 ) .  



i s  made, the  person has seven days t o  apply for  a  l i c e n s e  a s  a  

c a s i n o  employee. The subparagraph the  p l a i n t i f f  a s s e r t s  i s  

i n v a l i d ,  ( 3 ) ,  s t a t e s  the  ~ x e c u t i v e  Di rec tor  s h a l l  cause  the  

c a s i n o  opera tor  t o  terminate  " t h e  a s s o c i a t i o n  or employment of 

t h a t  person."  I t  i s  the  p l a i n t i f f ' s  p o s i t i o n  t h i s  v i o l a t e s  the  

impairment of c o n t r a c t s  p rov is ion  of A r t i c l e  I ,  Sec t jon  1. 

T h i s  a s s e r t i o n  i s  without meri t  except  fo r  those  c i rcumstances  

where t he  ca s ino  operator  can show t h a t  t he  person has an 

employment cant-ract and the  p e r s o n ' s  c o n t r a c t u a l  r i g h t s  have no 

bearing on the  opera t ion  of t he  casino. T5is would appear to 

be a  mat ter  fo r  d i spu te  r e s o l u t i o n  a t  t h a t  t ime.  "That 

i n t r i c a t e  l e g a l  r i d d l e s  spark j u d i c i a l  i n t e r e s t  i s  no t  enough 

t o  j u s t i f y  a  c o u r t  of vo lun teer ing  s o l u t i o n s . "  Morales v .  

Ramirez, 906 F.2d. 784 (1st C i r .  1990) .  

Subparagraph (5 )  of Sec t ion  3 3  e l i m i n a t e s  any 

l i a b i l i t y  of t h e  ca s ino  opera tor  w i t h  r e s p e c t  t o  t h e  employees 

covered by Sec t ion  3 3 .  W i t h  t h i s  l i m i t a t i o n ,  t h e  s e c t i o n  i s  

v a l i d .  T h e  Act cannot e f f e c t  t h e  r i g h t s  of t h e  p a r t i e s  not  

l i c ensed  o r  duty  bound t o  obey t h e  d i c t a t e s  of the  Conmission. 

18.  P a r t  I V ,  Sec t ions  35 (1) and ( 2 ) .  

These p rov i s ions ,  which g ive  abso lu t e  d i s c r e t i o n  t o  

t h e  Commission t o  g ran t  or  r e f u s e  an a p p l i c a t i o n  for  ca s ino  

employees, do not  comport w i t h  t he  Adminis t ra t ive  Procedure 

Act ,  A s  noted above, t h i s  i s  no t  a  c la im w i t h  mer i t .  The 

s e c t i o n  i s  v a l i d .  



19. P a r t  I V ,  S e c t i o n s  4 1  (1) (e )  ; 42 ( 2 )  ; a n d  4 1  ( 4 )  . 
The  Commiss ion  h a s  t h e  power  t o  c a n c e l  o r  s u s p e n d  t h e  

l i c e n s e  w h i c h  e n a b l e s  a  c a s i n o  e m p l o y e e  t o  work i n  t h e  c a s i n o .  

S e c t i o n  4 1 ( l ) ( e )  p r o v i d e s  t h a t  i f  " t h e  Commiss ion  f o r m s  

t h e  o p i n i o n  t h a t  t h e  l i c e n s e e  ( e m p l o y e e )  i s  n o t  a  f i t  a n d  p r o p e r  

p e r s o n "  t h e  p e r s o n ' s  p e r m i t  t o  work w i l l  be  c a n c e l l e d .  The  

p l a i n t i f f  r a i s e s  d u e  p r o c e s s  c o n c e r n s  w h i c h  a r e  v a l i d .  W i t h o u t  

a d e q u a t e  d u e  p r o c e s s  p r o c e d u r e s ,  t h e  p r o v i s i o n  i s  i n v a l i d .  

S e c t i o n  4 1 ( 2 )  a t t e m p t s  t o  a b s o l v e  t h e  Commiss ion  a n d  

i t s  e m p l o y e e s  of  l i a b i l i t y  i f  t h e  work p e r m i t  of a c a s i n o  

e m p l o y e e  i s  s u s p e n d e d .  T h i s  s e c t i o n  w i l l  b e  e f f e c t i v e  o n l y  i f  

t h e r e  i s  n o  f i n d i n g  o f  a v i o l a t i o n  o f  t h e  e m p l o y e e ' s  

c o n s t i t u t i o n a l  r i g h t s .  T h e  C o m m i s s i o n  m u s t  h a v e  s u f f i c i e n t  

c o n t r o l  o f  c a s i n o s  a n d  t h i s  i n c l u d e s  t h e  e m p l o y e e s .  T h e r e  may 

b e  a f i n e  l i n e  b e t w e e n  t h a t  c o n t r o l  a n d  t h e  r e c o g n i t i o n  a n d  

e n f o r c e m e n t  o f  e m p l o y e e s  c o n s t i t u t i o n a l  r i g h t s .  T h e  p r o o f  i n  

t h e  p u d d i n g  w i l l  b e  f o r  f u t u r e  c o u r t s  t o  see how t h i s  s e c t i o n  

i s  i m p l e m e n t e d  a n d  a p p l i e d .  

C o n s i s t e n t  w i t h  t h e  p r i o r  r u l i n g  o f  t h e  c o u r t ,  

j u d i c i a l  r e v i e w  w i l l  b e  a c c o r d e d  t h e  e m p l o y e e s  whose  p e r m i t  to  

work i s  t e r m i n a t e d .  

2 0 .  P a r t  I V ,  S e c t i o n s  44 ( 2 )  a n d  ( 3 )  . 
T h e s e  p r o v i s i o n s  h a r k e n  b a c k  t o  p r e v i o u s  s e c t i o n s  

w h i c h  a l l o w / r e q u i r e  t h e  C o m m i s s i o n  o r  c a s i n o  o p e r a t o r  t o  

t e r m i n a t e  a n y  c a s i n o  e m p l o y e e  who,  i n  t h e  o p i n i o n  of t h e  

C o m m i s s i o n ,  i s  n o t  a  f i t  a n d  p r o p e r  p e r s o n  t o  h o l d  a work 



p e r m i t  ( l i c e n s e ) .  The  s e c t i o n s  a r e  v a l i d  s u b j e c t  t o  t h e  

c a v e a t s  p r e v i o u s l y  e x p r e s s e d .  T h e  c o u r t  r e f r a i n s  f r o m  

r e p a s t i n a t i n g  g r o u n d  a l r e a d y  w e l l  p l o u g h e d .  

2 1 .  P a r t  IV ,  S e c t i o n  4 5 ( 5 ) .  

P r o v i s i o n a l  c a s i n o  e m p l o y e e  l i c e n s e s  a r e  p r o v i d e d  f o r  

u n d e r  t h i s  s e c t i o n .  S u b p a r a g r a p h  ( 5 )  a l l o w s  f o r  t h e  Commiss ion  

t o  c a n c e l  t h e s e  t y p e s  o f  l i c e n s e s  a t  a n y  t i m e  f o r  a n y  r e a s o n ,  

S i n c e  t h e  p r o v i s i o n a l  l i c e n s e  i s  o n l y  a t e m p o r a r y  o n e  a n d  i s  

i s s u e d  u n d e r  s p e c i f i c  c o n d i t i o n s ,  t h e r e  i s  n o  p r o p e r t y  i n t e r e s t  

a t t a i n e d  b y  t h e  r e c i p i e n t  w h i c h  rises t o  t h e  level of  one t o  bp  

a c c o r d e d  c o n s t i t u t i o n a l  g u a r a n t e e s  o f  d u e  p r o c e s s .  The  s e c t i o n  

i s  v a l i d .  

22.  Part V, S e c t i o n s  47 and 47 ( 3 )  . 
I n  a n  a p p a r e n t  a t t e m p t  t o  c l o s e l y  s c r u t i n i z e  t h e  

g a m i n g  i n d u s t r y ,  t h i s  s e c t i o n  r e q u i r e s  c a s i n o  s e r v i c e  

i n d u s t r i e s  w h i c h  o f f e r  g o o d s  a n d  s e r v i c e s  a n d  a r e  d i r e c t l y  

r e l a t e d  t o  c a s i n o  o r  gaming  a c t i v i t y  t o  b e  l i c e n s e d  a n d  

r e g i s t e r e d .  I n  s h o r t ,  n o  p e r s o n  or f i r m  w i l l  b e  a b l e  t o  s u p p l y  

g o o d s  or s e r v i c e s  t o  c a s i n o  o p e r a t o r s  u n l e s s  f i r s t  a p p r o v e d  b y  

t h e  C o m m i s s i o n .  The  p u r p o s e  i s  t o  m o n i t o r  t h e  c a s i n o  i n d u s t r y  

t o  a s s u r e  " u n d e s i r a b l e "  e l e m e n t s  a r e  n o t  a b l e  t o  i n f i l t r a t e  t h e  

s y s t e m .  T h e  p r o v i s i o n  i s  w i t h i n  t h e  p r o p e r  s c o p e  o f  

e s t a b l i s h i n g  g a m i n g  and  t h e r e  a r e  n o  C o n s t i t u t i o n a l  

p r o h i b i t i o n s  d i s c e r n e d .  The  e x e m p t i o n s  a l l o w e d  f o r  g o o d s  a n d  

s e r v i c e s  w h i c h  a r e  a l r e a d y  r e g u l a t e d  b y  a  p u b l i c  a g e n c y  a n d / o r  

w h i c h  a r e  i n s u b s t a n t i a l  o r  d e  m i n i m u s  e l i m i n a t e  a n y  p r o b l e m s  - 



t h e  c o u r t  c a n  f o r e s e e .  The  p l a i n t i f f  c l a i m s  t h a t  t h e  A l c o h o l  

B e v e r a g e  C o n t r o l  A c t ,  4  CMC $ 5 5 1 1 ,  p r e e m p t s  t h e  c o n t r o l  o f  t h e  

s a l e  o f  a l c o h o l  t o  a c a s i n o .  However ,  f o r  t h e  r e a s o n s  a l r e a d y  

s t a t e d ,  t h i s  s e c t i o n  i s  v a l i d .  

A t  a r g u m e n t ,  i t  was i n d i c a t e d  t h a t  Commiss ion  

r e g u l a t i o n s  w o u l d  h a v e  t o  b e  p r o m u l g a t e d  t o  b e t t e r  a d d r e s s  t l ~ e  

c o n t r o l  o f  c a s i n o  s e r v i c e  i n d u s t r i e s .  One me thod  wou ld  b e  t o  

r e q u i r e  c o n t r o l  o n l y  o f  t h o s e  b u s i n e s s e s  w h i c h  d o  a  

" s u b s t a n t i a l "  o r  " s i g n i f i c a n t "  a m o u n t  o f  b u s i n e s s  w i t h  a  

c a s i n o .  T h e  s t a n d a r d  w o u l d  be  expressed i n  a minimum amount of 

d o l l a r s  i n  a  c e r t a i n  time p e r i o d .  U n t i l  t h e r e  i s  f u l l  

i m p l e m e n t a t i o n  o f  t h i s  s e c t i o n ,  t h e  c o u r t  c a n n o t  d e t e r m i n e  

t h e r e  i s  a n y t h i n g  i n v a l i d  w i t h  t h e  s e c t i o n .  

23 .  P a r t  V. S e c t i o n s  48(1) a n d  ( 3 ) ,  

T h e  p l a i n t i f f  c o m p l a i n s  t h a t  t h e s e  p r o v i s i o n s  d o  n o t  

meet t h e  r e q u i r e m e n t s  o f  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t .  

T h e y  n e e d  n o t  do so. T h e  p r o v i s i o n s  a r e  v a l i d .  

24. P a r t  VI, S e c t i o n  5 0 ( 1 ) ,  

S e c t i o n  50 d e c l a r e s  t h a t  t h e  l i c e n s e  f e e s  a n d  y a m b l i n g  

r e v e n u e  t a x e s  s h a l l  b e  l o c a l  r e v e n u e s  a n d  w i l l  b e  a v a i l a b l e  f o r  

a p p r o p r i a t i o n  by  t h e  T i n i a n  M u n i c i p a l  C o u n c i l .  T h e r e a f t e r ,  t h e  

" p u b l i c  p u r p o s e s "  f o r  w h i c h  t h e  money w i l l  b e  s p e n t  a r e  l i s t e d .  

The  m a t t e r  o f  l i c e n s e  f e e s  a n d  r e v e n u e s  h a v e  a l r e a d y  

b e e n  r e s o l v e d  ( see  p a g e s  1 4 ,  e t  s e q ) .  -- 

A r t i c l e  X ,  S e c t i o n  1 o f  t h e  C o n s t i t u t i o n  p r o v i d e s :  

A t a x  may n o t  b e  l e v i e d  a n d  a n  



a p p r o p r i a t i o n  of  p u b l i c  money may not  be 
made, d i r e c t l y  or  i n d i r e c t l y ,  except  for  a  
p u b l i c  purpose. The l e g i s l a t u r e  s h a l l  
provide  t h e  d e f i n i t i o n  o f  p u b l i c  purpose. 

Sec t ion  8 of  the  same a r t i c l e  p rov ides :  

The Department o f  Finance o r  i t s  
successor  department s h a l l  c o n t r o l  and 
r e g u l a t e  t h e  expendi tu re  of p u b l i c  funds. 
The department s h a l l  promulgate r e g u l a t i o n s  
inc lud ing  accounting procedures  t h a t  r e q u i r e  
p u b l i c  o f f i c i a l s  t o  provide  f u l l  and 
reasonable  documentation t h a t  pub1 i c  funds 
a r e  expended for p u b l i c  purposes.  

W i t h  t h e s e  c o n s t i t u t i o n a l  d i r e c t i v e s  i n  m i n d ,  i t  i s  

c l e a r  t h a t  un l e s s  t h e  l e g i s l a t u r e  d e c l a r e s  t he  expendi tu res  

descr ibed  i n  Sec t ions  50 (1) ( b )  (1) and ( 2 )  t o  be fo r  "publ ic  

purposes" ,  t h e  $100 per month payment t o  each r e s i d e n t  of 

T in ian  f o r  u t i l i t i e s  and t h e  monthly cash r o y a l t y  per household 

a r e  i n v a l i d .  A s  t o  t h e  o the r  proposed expendi tu res  l i s t e d  i n  

Sec t ion  5 0  (1) ( a )  , these  appear t o  have been d i r e c t l y  or  

i n d i r e c t l y  def ined  a s  publ ic  purposes  a s  t h e  l e g i s l a t u r e  has 

r o u t i n e l y  app rop r i a t ed  money f o r  t h e s e  t ypes  of  expendi tu res .  

The one excep t ion  appears  t o  be "medical  and d e n t a l  insurance 

a s s i s t a n c e . "  I f  t h i s  i s  const rued t o  mean t h e  payment of 

i n d i v i d u a l  insurance  premiums, t h e  expendi tu re  would be 

i n v a l i d .  I f  t h i s  i s  l im i t ed  t o  government c o n t r i b u t i o n s  for  

government employee insurance p l a n s ,  t h e  expendi tu re  i s  v a l i d .  

25.  P a r t  V I ,  Section 50 ( 2 ) .  

The p l a i n t i f f  a s s e r t s  t h a t  t he  f e e s  c o l l e c t e d  for  

applying for  a  l i c e n s e  and t h e  annual  l i c e n s e  f e e  a r e  not  l o c a l  



revenue and m u s t  be remi t ted  t o  t h e  Commonwealth Treasury 

pursuant t o  1 CMC $ 1407. For the  reasons  s t a t e d  above, t h i s  

argument l acks  m e r i t .  I t  is  proper for  t h e  f e e s  t o  be paid t o  

t he  Tinian Municipal Treasurer .  

26. Part V I  , Sect ion  50 ( 4 )  . 
T h i s  s e c t i o n  c r e a t e s  the  o f f i c e  of t he  Tinia?  

Elunicipal Treasurer  w i t h i n  the  O f f i c e  of t h e  Mayor of Tinian.  

P l a i n t i f f  a s s e r t s  t h i s  s e c t  ion v i o l a t e s  A r t i c l e  V I ,  

Sect ion 8 ( b )  of t he  Cons t i t u t i on  which provides  t h a t  no 

additional a g e n c y  of local government may be established unless 

c e r t a i n  requirements  a r e  met. Creat ing t h e  Of f i ce  of Treasurer 

w i t h i n  the  Mayor's Of f i ce  does not  imp l i ca t e  Sec t ion  8 ( b ) .  The 

t r e a s u r e r  i s  n o t  an agency bu t  an o f f i c i a l  under t he  

superv is ion  and c o n t r o l  of t h e  Mayor. The c r e a t i o n  of t he  

Off ice  of Treasurer  fo r  performing m i n i s t e r i a l  t a s k s  i s  well  

w i t h i n  t he  parameters  of A r t i c l e  V I ,  Sec t ion  3 ( b )  which g ran t s  

t he  r e s p o n s i b i l i t y  t o  the  Mayor t o  adminis te r  programs, publ ic  

s e r v i c e s  and app rop r i a t i ons  for  Tinian.  

Any perceived c o n f l i c t s  t he  p l a i n t i f f  p o i n t s  ou t  w i t h  

t h i s  s ec t ion  and 1 CMC $ $  1407, 1408 and 1 4 0 9 ( a ) ( 1 7 )  i s  of no 

moment .g/ The provis ion  i s  v a l i d .  

15/ - 
A s  noted i n  the  d i scus s ion  on pages 1 4  e t  s eq . ,  these  

s t a t u t o r y  p rov i s ions  do not  preempt t he  p rov i s ions  o f t h e  Act. 
Also,  i f  t h e r e  was any ques t ion  about t h e  p rop r i e ty  of the  
es tabl ishment  of t he  Off ice  of t he  Tinian Treasu re r ,  the  
February 1, 1991, Regulations signed by t h e  Governor e l imina te  
any doubt,  



27 .  P a r t  V I ,  S e c t i o n  5 2 .  

P u r s u a n t  t o  t h i s  s e c t i o n ,  t h e  T i n i a n  M u n i c i p a l  

T r e a s u r e r  i s  t o  r e c e i v e  a l l  c a s i n o  l i c e n s e  f e e s ,  t a x e s  a n d  t h e  

l i k e .  F o r  t h e  r e a s o n s  s t a t e d  a b o v e ,  t h e  p r o v i s i o n  i s  v a l i d .  

28.  P a r t  V I ,  S e c t i o n  53 ( 3 ) .  

S e c t i o n  53 e s t a b l - i s h e s  p e n a l t i e s  f o r  t h e  l a t e  p a y m e n t  

o f  cjaming f e e s  a n d  t a x e s .  S u b p a r a g r a p h  ( 3 )  p r o v i d e s  t h a t  i f  

t h e  f e e s / t a x e s  a r e  n o t  p a i d  w i t h i n  90 d a y s  o f  t h e  d u e  d a t e ,  t h e  

c a s i n o  l i c e n s e  w i l l  b e  a u t o m a t i c a l l y  r e v o k e d .  T h i s  d o e s  n o t  

c o m p o r t  w i t h  1 C F C  $ 9 1 1 1  b u t  i s  w i t h i n  t h e  s c o p e  a n d  power  of  

t h e  i n i t i a t i v e .  T h e  p r o v i s i o n  i s  v a l i d .  

29 .  Pa r t  V I ,  S e c t i o n  53 ( 4 )  . 
M o n e t a r y  p e n a l t i e s  a s s e s s e d  a r e  deemed t o  b e  a c a s i n o  

t a x  a n d  t h e r e f o r e  l umped  i n  w i t h  t h e  o t h e r  r e v e n u e s .  T h i s  i s  

proper. T h e  s e c t i o n  i s  v a l i d .  

30 .  P a r t  V I ,  S e c t i o n  56 (1) . 
T h i s  s e c t i o n  p u r p o r t s  t o  set  f o r t h  t h e  time l i m i t s  by 

w h i c h  a c i v i l  a c t i o n  may b e  b r o u g h t  f o r  d e l i n q u e n t  f e e s ,  t a x e s ,  

e t c .  T h e  c o u r t  a g r e e s  w i t h  t h e  a s s e s s m e n t  o f  t h e  p l a i n t i f f .  

T h i s  i s  n o t  r e a s o n a b l y  r e l a t e d  t o  t h e  e s t a b l i s h m e n t  o f  g a m l n g .  

T h e  s t a t u t e  o f  l i m i t a t i o n s  f o r  v a r i o u s  a c t i o n s  a r e  a d e q u a t e l y  

( a n d  p r o p e r l y )  s e t  f o r t h  i n  7 CMC $ $  2 5 0 1  - 2 5 1 4 .  The  

C o m m i s s i o n  may s u e  t o  c o l l e c t  r e v e n u e  d u e  b u t  t h e  t i m e  

l i m i t a t i o n s  s e t  f o r t h  i n  t h e  s e c t i o n  a r e  s u p p l a n t e d  b y  t h e  c o d e  

p r o v i s i o n s .  The  s e c t i o n  i s  i n v a l i d .  



31. P a r t  V I ,  S e c t i o n s  56 ( 2 )  ( a )  a n d  ( b )  . 
T h e  p r o c e d u r e s  f o r  a  p r e - j u d g m e n t  a t t a c h m e n t  a n d  t h e  

p r e s u m p t i o n  o f  v a l i d i t y  o f  a n y  t a x  a s s e s s m e n t  a r e  i n v a l i d .  

P r e - j u d g m e n t  a t t a c h m e n t s  i n v o l v e  d u e  p r o c e s s  r i g h t s  a n d  m u s t  b e  

a d d r e s s e d  b y  a c o u r t  a t  t h e  time t h e  a p p l i c a t i o n  f o r  t h e  w r i t  

i s  made ,  The  p r i m a  f a c i e  e v i d e n c e  r u l e  i n  ( b )  i s  i n v a l i d  

b e c a u s e  r u l e s  o f  e v i d e n c e  a r e  e s t d b l i s h e d  b y  t h e  c o u r t  p u r s u a n t  

t o  A r t i c l e  I V ,  S e c t i o n  8. A l s o  t h i s  p r o v i s i o n ,  a s  w e l l  a s  t h e  

a t t e m p t  t o  h a v e  t h e  r e c o r d s  o f  t h e  C o m m i s s i o n  a t t a i n  a  

p r e s u m p t i v e  s t a t u s ,  i s  n o t  r e a s o n a b l y  r e l a t e d  t o  t h ~  

e s t a b l i s h m e n t  o f  g a m i n g .  R e g u l a r  c o u r t  p r o c e d u r e s  f o r  

c o l l e c t i o n  o f  money d u e  w i l l  a p p l y  a n d  S e c t i o n s  52 ( 2 )  ( a )  a n d  

( b )  a re  i n v a l i d .  

32 .  P a r t  V I I ,  Sect ion 62. 

T h e  p l a i n t i f f  o n c e  a g a i n  a r g u e s  t h e  n o t i f i c a t i o n  b y  

t h e  Commiss ion  t o  c h a n g e  t h e  r u l e s  o f  c e r t a i n  games  d o  n o t  

comport w i t h  t h e  ~ d m i n i s t r a t i v e  P r o c e d u r e  A c t .  S i n c e  t h a t  A c t  

i s  p r e e m p t e d ,  t h e  s e c t i o n  i s  v a l i d .  

33. P a r t  VII, S e c t i o n  7 4 ( 3 ) .  

C a s i n o  o p e r a t o r s  a r e  t o  g o  t h r o u g h  t h e  E x e c u t i v e  

D i r e c t o r  o f  t h e  Commiss ion  f o r  t h e  s u b m i s s i o n  o f  v a r i o u s  

i n t e r n a l  gaming  p r o c e d u r e s .  T h e r e  i s  n o  i m p e d i m e n t  t o  t h i s  

s e c t i o n .  I t  i s  r e a s o n a b l y  r e l a t e d  t o  t h e  e s t a b l i s h m e n t  o f  

g a m i n g .  I t  i s  v a l i d .  



34. Part VII, Section 76. 

This section requires the casino operator to keep 

certain bank accounts for all gaming activities. The grant of 

a license "shall be deemed to be an unconditional and 

irrevocable grant of authority from the licensee" to allow the 

Commmission to inspect the licensee's records wherever 

located. The plaintiff states this violates Article I, 

Section 10 of the Constitution and also possibly "The Right to 

Financial Privacy Act" (RFPA) , 12 U.S.C. $ $  3401 - et seq. The 

Commonwealth has adopted the RFPA at 4 CMC $ 6454. 

The government may require that an applicant for 

licensure waive his/her constitutional right to privacy. 

Whalen v. Roe, 429 U.S. 589, 593-94, 97 S.Ct. 869, 873 (1977). 

However, in order for any release authorization to withstand 

constitutional attack, the government must create adequate 

safeguards to protect the information from dissemination. - Id. 

Therefore, it is determined tnat the Commission must develop 

regulations to ensure that the private information derived from 

an applicant via waiver is secured against improper 

dissemination by either the Corrmission or its employees. In Re 

Martin, sapra at 1303-05. The Commission is instructed to 

include in these regulations a provision requiring notification 

of the applicant should any of his/her personal information be 

disclosed either purposely or inadvertently. - Id. at 1305. 

Furthermore, although the Commonwealth has adopted the 

RFPA as embodied in 12 U.S.C. $ $  3401, et seq., section 3404 of -- 



t h a t  A c t  a l l o w s  a  bank  c u s t o m e r  t o  c o n s e n t  t o  t h e  d i s c l o s u r e  o f  

h i s / h e r  b a n k  r e c o r d s .  

The  p r o v i s i o n  i s  a l s o  r e a s o n a b l y  r e l a t e d  t o  t h e  

e s t a b l i s h m e n t  o f  gaming  a n d  i s  a  v i t a l  p a r t  o f  t h e  m o n i t o r i n g  

p r o c e s s  n e c e s s a r y  i n  t h e  g a m b l i n g  i n d u s t r y .  W i t h  t h e  c o n s e n t  

p r o v i s i o n s  imbedded  i n  S e c t i o n  7 6 ,  i t  i s  v a l i d . % /  

35 .  P a r t  I X ,  S e c t i o n  8 4 1 5 ) .  

T h i s  is  a n o t h e r  a d m i n i s t r a t i v e  h e a r i n g  p r o c e d u r a l  

matter r e g a r d i n g  c e r t a i n  a g r e e m e n t s  a n d  o t h e r  d o c u m e n t s  i n  

c o n n e c t i o n  w i t h  a c a s i n o  o p e r a t i o n .  S u b p a r a g r a p h  ( 5 )  a s  w e l l  

a s  t h e  f o l l o w i n g  s u b p a r a g r a p h s  p r o v i d e  d u e  p r o c e s s .  T h e  f a c t  

t h e s e  p r o c e d u r e s  a r e  n o t  t h e  same a s  t h e  A d m i n i s t r a t i v e  

P r o c e d u r e  A c t  i s  o f  n o  moment. T h e  p r o v i s i o n  i s  v a l i d .  

36. Part  X ,  S e c t i o n  8 5 .  

T h i s  s e c t i o n  p u r p o r t s  t o  g i v e  u n b r i d l e d  power  t o  t h e  

Commiss ion  t o  d i r e c t  c a s i n o  o p e r a t o r s  i n  t h e  m a n a g e m e n t ,  

s u p e r v i s i o n ,  o r  c o n t r o l  of a n y  a s p e c t  o f  t h e  o p e r a t i o n  of t h e  

c a s i n o .  W h i l e  t h i s  may d o u s e  t h e  e n t h u s i a s m  o f  p r o s p e c t i v e  

a p p l i c a n t s  t o  o p e r a t e  u n d e r  s u c h  c o n d i t i o n s  a n d  w h i l e  t h i s  d o e s  

n o t  c o m p l y  w i t h  t h e  A d m i n ~ . s t r a t i v e  P r o c e d u r e  A c t ,  i t  i s  w i t h i n  

1 6 /  - 
I t  w o u l d  a p p e a r  t o  t h e  c o u r t  t h a t  a n y  l i c e n s e e  s h o u l d  

s e p a r a t e l y  a c k n o w l e d g e  t h i s  p r o v i s i o n  a n d  e x p r e s s l y  c o n s e n t  t o  
w a i v e  h i s / h e r  r i g h t s  of p r i v a c y .  



t h e  p a r a m e t e r s  o f  e s t a b l i s h i n g  g a m i n g .  So  l o n g  a s  d u e  p r o c e s s  

v i o l a t i o n s  d o  n o t  o c c u r ,  t h e  s e c t i o n  i s  v a l i d . c /  

3 7 .  P a r t  X I  S e c t i o n s  8 7 ( 1 )  ( a )  ( i i )  ; (1) (c )  a n d  ( 2 )  a n d  
( 3 )  a n d  ( 4 ) .  

e n t e r  c a s i n o s  a n d  o b s e r v e  

b r o a d  p o w e r s  t o  i n s p e c t o r s .  

S u b p a r a g r a p h  (1) ( a  

r e q u i r e  a n y  p e r s o n  t o  

I n  o r d e r  t o  m o n i t o r  c a s i n o  a c t i v i t i e s ,  S e c t i o n  86 

p r o v i d e s  f o r  i n s p e c t o r s  who a r e  e m p l o y e d  b y  t h e  C o m m i s s i o n  t o  

t h e  o p e r a t i o n s .  S e c t i o n  8 7  g r a n t s  

) ( i i )  al lows t h e  i n s p e c t o r  to  

a n s w e r  a n y  q u e s t i o n  a b o u t  g a m i n g  

e q u i p m e n t ,  c h i p s ,  or  d o c u m e n t s  w h i c h  a r e  i n  h i s / h e r  p o s s e s s i o n  

a n d  w h i c h  i s  r e l a t e d  t o  t h e  c a s i n o  a c t i v i t i e s .  I n s o f a r  a s  t h i s  

would  i n v o l v e  a n  e m p l o y e e  o f  a  c a s i n o  o r  a n  o p e r a t o r ,  t h e r e  

a p p e a r s  t o  be n o  p r o b l e m .  B u t  w h a t  c a u s e s  c o n c e r n  i s  a p a t r o n  

who h a s  some c h i p s  i n  h i s  p o c k e t .  On t h e  o n e  h a n d  t h e  

i n s p e c t o r  w a n t s  t o  f l n d  o u t  i f  c o u n t e r f e i t  c n r p s  a r e  b e i n g  

u s e d .  On t h e  o t h e r  h a n d ,  a  p a t r o n  i s  e n t i t l e d  t o  h i s / h e r  

c o n s t i t u t i o n a l  r i g h t  o f  p r i v a c y  a n d  r i g h t  t o  b e  f r e e  f r o m  

u n r e a s o n a b l e  s e a r c h e s  a n d  s e i z u r e s .  A d d i t i o n a l l y ,  i f  t h e  

i n s p e c t o r  i s  deemed t o  b e  a n  a rm o f  t h e  g o v e r n m e n t ,  t h e  p a t r o n  

h a s  t h e  r i g h t  t o  r e f u s e  t o  a n s w e r  q u e s t i o n s  o n  F i f t h  Amendment 

g r o u n d s .  

1 7 /  - 
T h e  c o u r t  n o t e s  i n  S e c t i o n  8 5  ( 3 )  i t  i s  s t a t e d  t h a t  i f  

a  c a s i n o  o p e r a t o r  i s  d i r e c t e d  t o  d o  s o m e t h i n g  a n d  h e  o r  s h e  i s  
" c o n v i c t e d  o f  a n  o f f e n s e  f o r  f a i l u r e  t o  c o m p l y "  t h e n  t h e r e  a r e  
c e r t a i n  c o n s e q u e n c e s .  E x a c t l y  w h a t  i s  mean t  b y  t h i s  
s u b p a r a g r a p h  i s  n o t  d i s c e r n e d  b u t  i t  c e r t a i n l y  c a n n o t  s t a n d  a s  
a  c r i m i n a l  o f f e n s e .  



C o n s e q u e n t l y ,  s u b p a r a g r a p h  ( l ) ( a ) ( i i )  i s  v a l i d  o n l y  

i n s o f a r  a s  t o  t h o s e  who h a v e  c o n s e n t e d  t o  r e s p o n d  t o  t h e  

i n s p e c t o r ' s  q u e s t i o n s .  Any p a t r o n  h a s  a r i g h t  n o t  t o  a n s w e r .  

S e c t i o n  8 7 ( l ) ( c )  a p p e a r s  t o  a l low a s e a r c h  a n d  s e i z u r e  

o f  a n y  p e r s o n  b y  t h e  i n s p e c t o r .  T h i s  p r o v i s i o n  i s  i n v a l i d  t o  

t h e  e x t e n t  i t  i n c l u d e s  n o n - c o n s e n t i n g  p e r s o n s .  I n  o t h e r  w o r d s ,  

i t  i s  a v i o l a t i o n  o f  A r t i c l e  I ,  S e c t i o n  3 o f  t h e  C o n s t i t u t i o n  

t o  s e a r c h  a p a t r o n  or a n y o n e  who h a s  n o t  c o n s e n t e d  t o  t h i s  

p r o v i s i o n .  T h e  same a n a l y s i s  a p p l i e s  t o  S e c t i o n s  8 7 ( l )  ( e )  a n d  

(2) 

S e c t i o n s  8 7 ( 3 )  a n d  ( 4 )  a r e  i n v a l i d .  An i n s p e c t o r  i s  

n o t  a pol ice  o f f i c e r .  T h e  i s s u a n c e  o f  w a r r a n t s  a n d  t h e  

e x e r c i s e  o f  same i m p l i c a t e s  A r t i c l e  I ,  S e c t i o n s  3 ,  5 ,  a n d  1 0  o f  

t h e  C o n s t i t u t i o n .  S e c t i o n s  8 7  ( 3 )  a n d  ( 4 )  a r e  n o t  r e a s o n a b l y  

r e l a t e d  t o  t h e  e s t a b l i s h m e n t  o f  g a m i n g .  I t  g o e s  b e y o n d  t h e  

p r o p e r  s c o p e  a n d  e n c r o a c h e s  u p o n  l a w  e n f o r c e m e n t  a c t i v i t i e s .  

3 8 .  P a r t  X ,  S e c t i o n  89. 

T h i s  s e c t i o n  p r o v i d e s  t h a t  a n  i n s p e c t o r  c a n  demand a 

b a n k  o f f i c e r  t o  t u r n  o v e r  t o  t h e  i n s p e c t o r  b a n k  r e c o r d s  of a 

c a s i n o  o p e r a t o r .  

A s  l o n g  a s  t h e  c a s i n o  o p e r a t o r  h a s  a u t h o r i z e d  h i s / h e r  

f i n a n c i a l  i n s t i t u t i o n  t o  d i s c l o s e  t h e  b a n k  r e c o r d s  t o  t h e  

C o m m i s s i o n  p u r s u a n t  t o  § 3 4 0 4  o f  t h e  RFPA, t h e  s e c t i o n  i s  

v a l i d .  T h i s  a u t h o r i z a t i o n  m u s t  b e  i n  t h e  f o r m  o f  a s i g n e d  a n d  

d a t e d  w r i t t e n  s t a t e m e n t  i n  o r d e r  t o  c o m p l y  w i t h  § 3 4 0 4 .  



39. Part X ,  Section 90(2). 

Plaintiff claims this section is in conflict with the 

Administrative Procedure Act.  It probably does but the section 

is valid. 

40. Part XI, Section 92. 

Section 91 provides that a casino operator or his 

employes may exclude a person from the casino. Seceion 92 

prescribes a method for the person to appeal his exclusion to 

the Commission. The appeal procedures do not follow the 

Administrative Procedure Act but the section is valid. See - 
Spilotro v. State Gaming Commission, 661 P.2d 467 (Nev. 1983) 

(gaming statute provision excluding certain persons from 

entering gaming establishments is valid regulatory measure 

designed to ensure the public trust in the gaming industry). 

41. Part XI, Section 93. 

The Director of Public Safety may also direct the 

casino operator to exclude certain persons from entering a 

casino. If so, the casino operator shall comply. The section

is valid as a proper way to monitor gaming activities. 

42. Part XI, Sections 104 and 105. 

Sections 102 and 103 address the potential problems of 

what probably is a continuing concern of casino operators 

cheating at gambling and using counterfeit chips or marked 

cards and the like. 

Section 104 allows the casino operator, his/her 

employees, or an inspector to detain a suspected cheater until 



t h e  a r r i v a l  o f  t h e  p o l i c e .  The  p l a i n t i f f  c l a i m s  t h i s  i s  i n  

v i o l a t i o n  o f  7 CMC § §  6 1 0 2  and  6 1 0 3  a s  w e l l  a s  A r t i c l e  I ,  

S e c t i o n  3  ( s e a r c h  a n d  s e i z u r e ) .  T h e  c l a i m s  f a i l .  The  

p r o v i s i o n s  a r e  n e c e s s a r y  f o r  t h e  c o n t r o l  o f  g a m b l i n g  a n d  t h e  

t e m p o r a r y  d e t e n t i o n  i s  p r o p e r .  S e e  J a c o b s o n  v .  S t a t e ,  5 1 0  P .2d  

856 (Nev.  1 9 7 3 )  ( t e m p o r a r y  s t a t u t o r y  d e t e n t i o n  o f  s u s p e c t e d  

c h e a t e r  i s  p r o p e r ,  b u t  s e c t i o n  m u s t  be s t r i c t l y  l i m i t e d  t o  

d e t a i n i n g  c h e a t e r s  u n l e s s  common law r i g h t  t o  d e t a i n  i n d i v i d u a l  

a c c u s e d  o f  s t e a l i n g ,  p r o p e r t y  is  i n v o l v e d ) .  T h e  s e c t i o n s  are

v a l i d .  

43. P a r t  XI, S e c t i o n  1 1 2 .  

T h i s  s e c t i o n  p u r p o r t s  t o  allow t h e  p o l i c e  t o  e n t e r  t h e  

p u b l i c  a r e a s  o f  a c a s i n o .  T h e y  a l r e a d y  h a v e  t h a t  r i g h t .  T h e  

s e c t i o n  d o e s  n o t  i m p l i c a t e  a n y  c o n s t i t u t i o n a l  p r o h i b i t i o n s .  

T h e  p l a i n t i f f ' s  r e a d i n g  t h a t  i t  a l l o w s  a  w a r r a n t l e s s  search i s  

u n f o u n d e d .  T h e  s e c t i o n  s t a n d s .  

4 4 .  P a r t  X I ,  S e c t i o n  1 1 3 .  

Under  t h i s  s e c t i o n ,  t h e  p o l i c e  a r e  a u t h o r i z e d  t o  s t o p  

a n d  q u e s t i o n  a n y  p e r s o n  a n d  a s k  c e r t a i n  q u e s t i o n s  a s  t o  name,  

a d d r e s s  a n d  d a t e  of  b i r t h .  I n  a d d i t i o n ,  i f  s a t i s f a c t o r y  p r o o f  

o f  t h e  d a t e  i s  n o t  p r o d u c e d ,  t h e  p e r s o n  i s  " i n  v i o l a t i o n  of  t h e  

A c t . "  S u b p a r a g r a p h  ( 4 )  p e r m i t s  a n  a r r e s t  w i t h o u t  a w a r r a n t  f o r  

a n y  p e r s o n  who f a i l s  t o  c o m p l y  w i t h  t h e  s e c t i o n .  

T h e  s e c t i o n  i s  i n v a l i d .  T h e  C o n s t i t u t i o n ,  A r t i c l e  1, 

S e c t i o n s  3 a n d  1 0  r e q u i r e s  r e a s o n a b l e  c a u s e  t o  s t o p  a p e r s o n .  

S e e  T e r r y  v .  O h i o ,  389  U.S. 3 5 1 ,  88 S . C t .  507 ( 1 9 6 8 ) .  A r r e s t i n g  



a  p e r s o n  w i t h o u t  a  w a r r a n t  f o r  s i m p l y  r e f u s i n g  t o  g i v e  h i s  d a t e  

o f  b i r t h  when t h e r e  i s  n o  s t a n d a r d  f o r  t h e  i n i t i a l  s t o p  i s  

c l e a r l y  a  v i o l a t i o n  o f  t h e  p e r s o n ' s  c o n s t i t u t i o n a l  r i g h t s .  

F u r t h e r m o r e ,  t h i s  i s  n o t  r e a s o n a b l y  r e l a t e d  t o  t h e  

e s t a b l i s h m e n t  o f  g a m i n g .  I n  a d d i t i o n ,  t h e  A c t ' s  a t t e m p t  t o  

d i r e c t  o r  c o n t r o l  t h e  p o l i c e  i n  t h e i r  d u t i e s  i m p e r m i s s i b l y  

e n c r o a c h e s  upon t h e i r  d u t i e s  and r e s p o n s i b i l i t i e s  w h i c h  a r e  

g u i d e d  b y  c o n s t i t u t i o n a l  r e s t r a i n t s .  T h e  s e c t i o n  i s  i n v a l i d .  

45. Par t  X I ,  S e c t i o n  114. 

Once  a g a i n ,  t h i s  s e c t i o n  p u r p o r t s  t o  r e g u l a t e  o r  

c o n t r o l  t h e  a c t i v i t i e s  o f  t h e  p o l i c e .  I f  t h e  p o l i c e  h a v e  

p r o b a b l e  c a u s e  t o  a r r e s t  a p e r s o n  i n  a c o n s t i t u t i o n a l  m a n n e r ,  

t h e y  a l so  h a v e  t h e  r i g h t  t o  o b t a i n  f i n g e r p r i n t s ,  e t c .  T h e  

s e c t i o n  i s  n o t  r e a s o n a b l y  r e l a t e d  t o  t h e  e s t a b l i s h m e n t  o f  

gaming  a n d  i s  i n v a l i d ,  

46. P a r t  X I ,  S e c t i o n  116 .  

T h i s  s e c t i o n  p u r p o r t s  t o  a b s o l v e  t h e  Commonweal th ,  t h e  

C o m m i s s i o n ,  t h e  D e p a r t m e n t  o f  P u b l i c  S a f e t y  a n d  a n y  e m p l o y e e s  

o f  t h e  C o m m i s s i o n  f o r  " a n y t h i n g  d o n e  f o r  t h e  p u r p o s e s  o f  t h i s  

A c t  o r  d o n e  i n  g o o d  f a i t h  a n d  p u r p o r t i n g  t o  b e  f o r  t h e  p u r p o s e s  

o f  t h i s  A c t . "  

Such  a  b r o a d  a n d  u n r e s t r i c t e d  a t t e m p t  a t  s h i e l d i n g  t h e  

named o f f i c i a l s  a n d  e n t i t i e s  f a i l s .  T h e  s e c t i o n  i s  v a l i d  t o  

t h e  e x t e n t  i t  p e r t a i n s  o n l y  t o  t h e  C o m m i s s i o n  a n d  i t s  e m p l o y e e s  

a n d  t h e  c o u r t  d e c l i n e s  t o  d e t e r m i n e  t h e  s c o p e  o f  i m m u n i t y  

b e c a u s e  t h i s  w i l l  b e  d e c i d e d  o n  a  c a s e  b y  c a s e  b a s i s .  



47 ,  P a r t  X I ,  S e c t i o n  1 1 7 .  

A c c o r d i n g  t o  t h i s  s e c t i o n ,  c i v i l  p e n a l t i e s  c a n  b e  

a s s e s s e d  a g a i n s t  c o r p o r a t e  e n t i t i e s  a n d  p e r s o n s  i n  s u b s t a n t i a l  

a m o u n t s  f o r t h e  f a i l u r e  t o  comply  " w i t h  a n y  p r o v i s i o n  o f  t h i s  

A c t . . . . "  T h e  s e c t i o n  i s  v a l i d  when c o n s t r u e d  t o  b e  l i m i t e d  t o  

l i c e n s e e s  u n d e r  t h e  Act .      

48,  P a r t  X I ,  S e c t i o n  1 1 9 ,  

The  p r o b l e m  e x i s t s  a s  t o  t h e  p r o s e c u t i o n  o f  p e r s o n s  

who a r e  a c c u s e d  o f  c h e a t i n g  or t h e  u n l a w f u l  u s e  o f  e q u i p m e n t .  

T h i s  s e c t i o n  p u r p o r t s  t o  a l l o w  t h e  A t t o r n e y  G e n e r a l ' s  O f f i c e  t o  

i n s t i t u t e  c r i m i n a l  p r o c e e d i n g s .  A d d i t i o n a l l y ,  t h e  E x e c u t i v e  

Director or a n y  p e r s o n  a u t h o r i z e d  b y  h im may i n s t i t u t e  

p r o c e e d i n g s .  T h e  l a t t e r  p r o v i s i o n s  a r e  i n  c o n f l i c t  w i t h  

A r t i c l e  III, S e c t i o n  11 w h i c h  p r o v i d e s  t h e  A t t o r n e y  G e n e r a l  is  

r e s p o n s i b l e  f o r  p r o s e c u t i n g  v i o l a t i o n s  o f  Commonwealth l a w s .  

I t  i s ,  t h e r e f o r e ,  d e t e r m i n e d  t h a t  t h i s  s e c t i o n  i s  

v a l i d  o n l y  t o  t h e  e x t e n t  t h a t  a n y  c r i m i n a l  p r o s e c u t i o n  m u s t  be 

i n i t i a t e d  b y  t h e  A t t o r n e y  G e n e r a l .  T h i s  i s  n o t  t o  s a y  a n  

e m p l o y e e  o f  a c a s i n o  c a n n o t  d e t a i n  a  p e r s o n  f o r  c h e a t i n g  a n d  

f i l e  a  c o m p l a i n t  w h i c h  t h e  A t t o r n e y  G e n e r a l  c a n  u s e  a s  a b a s i s  

f o r  i n s t i t u t i n g  c r i m i n a l  c h a r g e s .  S e e  J a c o b s o n  v .  S t a t e ,  510 

P .2d  8 5 6 ,  8 6 1  (Nev.  1 9 7 3 )  ( w h e r e  r e a s o n a b l e  g r o u n d s  e x i s t ,  

c a s i n o  o p e r a t o r  may d e t a i n  a n y o n e  s u s p e c t e d  o f  s t e a l i n g  

p r o p e r t y  f o r  a  r e a s o n a b l e  t i m e  t o  i n v e s t i g a t e ) .  B u t     t h e  

a t t e m p t  t o  a u t h o r i z e  t h e  E x e c u t i v e  D i r e c t o r  or h i s  d e s i g n e e  t o  

p r o s e c u t e  a n y  c r i m e s  i s  i n v a l i d .  T h e  s e c t i o n  i s  v a l i d  t o  t h e  



e x t e n t  i t  a u t h o r i z e s  a d m i n i s t r a t i v e  e n f o r c e m e n t  a g a i n s t  

l i c e n s e e s  u n d e r  t h e  A c t .  

49. P a r t  XI, S e c t i o n  1 2 1 .  

I A c c o r d i n g  t o  t h i s  s e c t i o n ,  i f  a c o r p o r a t i o n  " c o m m i t s  

1 a n  o f f e n s e  a g a i n s t  t h i s  A c t , "  i n d i v i d u a l  l i a b i l i t y  i s  imposed  

1 upon " t h e  c h a i r m a n  of d i r e c t o r s ,  manag ing  d i r e c t o r ,  manage r  o r  

o t h e r  g o v e r n i n g  o f f i c e  by w h a t e v e r  name c a l l e d  a n d  e a c h  member 

o f  t h e  g o v e r n i n g  b o d y  b y  w h a t e v e r  name c a l l e d  b y  t h e  b c d y  

c o r p o r a t e "  a s  w e l l  a s  e v e r y  p e r s o n  who t o o k  p a r t  i n  t h e  

1 management  o f  t h e  b u s i n e s s  a t  t h e  t i m e  t h e  o f f e n s e  o c c u r r e d ,  

The  p e r s o n  c h a r g e d  c a n  show t h a t  h e / s h e  had  n o  k n o w l e d g e  o f  or  

d i d  n o t  c o n s e n t  t o  t h e  o f f e n s e .  

W i t h  t h e  u n d e r s t a n d i n g  t h a t  t h i s  s e c t i o n  a p p l i e s  o n l y  

t o  l i c e n s e e s  u n d e r  t h e  A c t ,  t h e  s e c t i o n  i s  v a l i d .  

50. P a r t  X I ,  Section 1 2 2 .  

T h i s  s e c t i o n  p r e s c r i b e s  t h e  me thod  o f  s e r v i n g  n o t i c e  

o n  a  p e r s o n  o f  a d o c u m e n t  r e l a t e d  t o  t h e  A c t .  T h e  s t a n d a r d s  

s e t  f o r t h  a p p e a r  t o  b e  r e a s o n a b l e .  O n l y  s u b p a r a g r a p h  ( 3 )  

c a n n o t  w i t h s t a n d  s c r u t i n y .  I t  p u r p o r t s  t o  f o r e c l o s e  a n y  

o p p o r t u n i t y  f o r  o n e  t o  q u e s t i o n  t h e  s e r v i c e  i n  c o u r t .  T h i s  

v i o l a t e s  A r t i c l e  V I ,  S e c t i o n  8 o f  t h e  C o n s t i t u t i o n  ( w h i c h  

p r o v i d e s  t h e  r u l e s  o f  p r o c e d u r e  t o  b e  f o r m u l a t e d  b y  t h e  c o u r t )  

a n d  i s  n o t  r e a s o n a b l y  r e l a t e d  t o  t h e  e s t a b l i s h m e n t  o f  g a m i n g .  

51 .  P a r t  XI, S e c t i o n  1 2 3 .  

T h i s  s e c t i o n  p r o v i d e s  g u i d e l i n e s  a s  t o  c e r t a i n  

e v i d e n c i a r y  m a t t e r s  w i t h i n  t h e  c o n f i n e s  o f  t h e  a d m i n i s t r a t i v e  



procedures of the Commmission. Though they may not comport 

with the Administrative Procedure Act, this is of no moment. 

The section is valid. 

52. Part XI, Section 124. 

The Commission is authorized to promulgate various 

regulations. Such regulations are to be adopted, amended 

and/or repealed in accordance with the Administrative Procedure 

Act. Temporary regulations may be adopted in a manner not 

consistent with the Administrative  Procedure Act. Nonetheless, 

this is not fatal. Since the scope of the regulations appear 

to be directly related to the establishment of gaming, it is 

determined the section is valid. At argument, concern was 

expressed as to subparagraphs (q) and (t). The former relates 

to the distribution and consumption of alcohol on casino 

premises. The court finds no impediment to exercising this 

control because it relates directly to problems such as 

intoxicated players and the right to deny further alcohol 

drinks. The minimum building code standards in (t) would only 

be in addition to commonwealth wide building codes and which 

would relate to gaming operations. 

53. Part XI, Section 125. 

In order to put some teeth in the enforcement of the 

provisions of the Act, this section sets forth certain civil 

penalties which the Commission may assess for various 

violations of the Act. 



It i s  d e t e r m i n e d  t h e  a s s e s s m e n t  o f  a  c i v i l  p e  

t h e  Commiss ion  i s  v a l i d  i f :  

n a l t y  by 

1. T h e  h e a r i n g  p r o v i d e d  meets t h e  minimum d u e  

p r o c e s s  r e q u i r e m e n t s .  

2 .  T h e  s u b j e c t  o f  t h e  p e n a l t y  i s  a c o r p o r a t i o n  

o r  i n d i v i d u a l  w i t h i n  t h e  p a r a m e t e r s  o f  t h e  A c t .       

T h e r e f o r e ,  a n y  p e r s o n  who i s  n o t  a  l i c e n s e e  o r  

e m p l o y e e  who i s  s u b j e c t  t o  o r  r e q u i r e d  t o  c o m p l y  w i t h  

a n d  o b e y  t h e  A c t ,  c a n n o t  b e  p e n a l i z e d .  

3 .  Any s e c t i o n  w h i c h  h a s  been d e t e r m i n e d  h e r e i n  

t o  b e  i n v a l i d  c a n n o t  b e  u s e d  a s  a  b a s i s  f o r  a c i v i l  

p e n a l t y .  

4 .  J u d i c i a l  r e v i e w  i s  a l l o w e d  p u r s u a n t  t o  1 CMC 

§ 9112 .  

W i t h  t h e  a b o v e  c o n s t r a i n t s ,  t h e  s e c t i o n  i s  d e t e r m i n e d  

t o  b e  v a l i d .  

THE REGULATIONS 

P l a i n t i f f  a l s o  c o n t e n d s  t h a t  c e r t a i n  p r o p o s e d  

p r o v i s i o n s  c o n t a i n e d  i n  Commiss ion  R e s o l u t i o n  N o .  91- 06 v i o l a t e  

Commonwealth l a w .  

1. R e g u l a t i o n  2 : 2 . 1 ( c )  (1). 

T h i s  r e g u l a t i o n  g i v e s  t h e  C o m m i s s i o n  t h e  

a u t h o r i t y  t o  g r a n t  t e s t i m o n i a l  i m m u n i t y  i n  a n y  c o n t e s t e d  c a s e .  

P l a i n t i f f  c o n t e n d s  t h a t  t h i s  c o n f l i c t s  w i t h  t h e  CNMI 

C o n s t i t u t i o n  b e c a u s e  t h e  C o n s t i t u t i o n  v e s t s  t h e  a u t h o r i t y  t o  

p r o s e c u t e  v i o l a t i o n s  o f  t h e  l a w  w i t h  t h e  A t t o r n e y  G e n e r a l .  



P a r t  II, S e c t i o n  5 ( 1 2 )  o f  t h e  i n i t i a t i v e  a l l o w s  

t h e  C o m m i s s i o n  t o  g r a n t  t e s t i m o n i a l  i m m u n i t y ,  b u t  o n l y  w i t h  t h e  

a p p r o v a l  o f  t h e  A t t o r n e y  G e n e r a l .  R e g u l a t i o n  2 - 2 . l ( c ) ( l )  g r a n t s  

t h e  C o m m i s s i o n  t h e  power t o  g r a n t  i m m u n i t y  w i t h o u t  c o n s u l t i n g  

t h e  A t t o r n e y  G e n e r a l .  The  r e g u l a t i o n  i s  i n v a l i d  t o  t h e  e x t e n t  

t h a t  i t  c o n f l i c t s  w i t h  P a r t  11, S e c t i o n  5 ( 1 2 )  o f  t h e  i n i t i a t i ~ ~ ? .  

2 .  R e g u l a t i o n  2 : 2 . 1 ( d )  ( 2 ) .  

T h i s  r e g u l a t i o n  p r o v i d e s  f o r  t h e  a p p l i c a t i o n  o f  

s p e c i a l  r u l e s  o f  e v i d e n c e  " i f  i t  i s  t h e  s o r t  o f  e v i d e n c e  upon 

w h i c h  r e s p o n s i b l e  p e r s o n s  a r e  a c c u s t o m e d  t o  rely iq the cond:-.-. 

o f  s e r i o u s  a f f a i r s . "  The  u s e  o f  s p e c i a l  r u l e s  o f  e v i d e n c e  a r e  

r e a s o n a b l y  r e l a t e d  t o  t h e  e s t a b l i s h m e n t  o f  gaming  a n d  t h e r e  i s  

n o  i m p e d i m e n t  f o r  t h e  Commiss ion  t o  u s e  t h e s e  r u l e s  f o r  

c o n s i d e r i n g  a p p l i c a t i o n s .  I f  t h e s e  r u l e s  a r e  u s e d  t o  c a n c e l  a  

l i c e n s e ,  j u d i c i a l  r e v i e w  i s  a c c o r d e d  a n d  a c o u r t  w i l l  a p p l y  

n o r m a l  r e v i e w  s t a n d a r d s .  

3. R e g u l a t i o n s  1-4.2 and 2:3.3. 

R e g u l a t i o n  1- 4.2  o u t l i n e s  t h e  q u a l i f y i n g  c r  i t e r i a  

a n d  i n f o r m a t i o n  a n  a p p l i c a n t  or l i c e n s e e  m u s t  p r o v i d e  t o  t h e  

C o m m i s s i o n  u n d e r  t h e  A c t .  R e g u l a t i o n  2 : 3 . 3  p l a c e s  t h e  b u r d e n  o f  

p r o v i n g  t h e s e  q u a l i f i c a t i o n s  o n  t h e  a p p l i c a n t  o r  l i c e n s e e .  The  

p l a i n t i f f  c o n t e n d s  t h a t  t h e s e  r e g u l a t i o n s  v i o l a t e  Commonwealth 

l a w  t o  t h e  e x t e n t  t h a t  t h e y  p l a c e  t h e  b u r d e n  o f  p r o v i d i n g  t h i s  

i n f o r m a t i o n  o n  t h e  a p p l i c a n t  o r  t h e  l i c e n s e e  w h i l e  t h e  

A d m i n i s t r a t i v e  P r o c e d u r e  A c t ,  a s  c o d i f i e d  a t  1 CMC $ 9 l O 9 ( i ) ,  

p l a c e s  t h e  b u r d e n  o f  p r o o f  i n  a  p r o c e e d i n g  o n  t h e  p r o p o n e n t  o f  

t h e  o r d e r .  



i T h e s e  r e g u l a t i o n s  a r e  v a l i d  f o r  two  r e a s o n s .  

F i r s t ,  $ 9 1 0 9 ( i )  p l a c e s  t h e  b u r d e n  o n  t h e  p r o p o n e n t  " [ e l x c e p t  
I 
I 

I a s  o t h e r w i s e  p r o v i d e d  by s t a t u t e . "  S e c o n d ,  r e q u i r i n g  t h e  

a p p l i c a n t  o r  l i c e n s e e  t o  p r o v i d e  i n f o r m a t i o n  r e l e v a n t  t o  

d e t e r m i n i n g  w h e t h e r  t h e y  m e e t  t h e  c r i t e r i a  i n  t h e  r e g u l a t i o n s  

i s  r ~ a s o n a b l y  r e l a t e d  t o  t h e  e s t a b l i s h m e n t  of gaming  i n  t h e  

s e n a ~ o r i a l  d i s t r i c t .  

4 .  ~ e g u l a t i o n  2 : 5 . l ( b ) .  

T h i s  r e g u l a t i o n  g r a n t s  t h e  Commiss ion  t h e  

d i s c r e t i o n  t o  d e c i d e  w h e t h e r  t o  c o n d u c t  a  h e a r i n g  o n  i s s u e s  

i n v o l v i n g  t h e  a d o p t i o n ,  amendment ,  o r  r e p e a l  o f  i t s  r e g u l a t i o n s .  

P l a i n t i f f  a r g u e s  t h a t  t h i s  r e g u l a t i o n  i s  i n c o n s i s t e n t  w i t h  t h e  

A d m i n i s t r a t i v e  P r o c e d u r e  A c t ,  $ 9104 ( a )  ( 2 ) ,  w h i c h  r e q u i r e s  

m a n d a t o r y  h e a r i n g s  i f  r e q u e s t e d  by t h e  l e g i s l a t u r e  or o n e  o f  i t s  

committees. T h i s  r e g u l a t i o n  i s  v a l i d  s i n c e  i t  i s  c o n s t i t u t i o n a l  

a n d  r e a s o n a b l y  r e l a t e d  t o  t h e  e s t a b l i s h m e n t  o f  gaming  o n  T i n i a n .  

5. R e g u l a t i o n  2 : 6 . l ( c ) .  

T h i s  s e c t i o n  g r a n t s  t h e  C o m m i s s i o n  t h e  d i s c r e t i o n  

t o  d e t e r m i n e  w h e t h e r  i t  w i l l  i s s u e  a  d e c l a r a t o r y  r u l i n g  

p u r s u a n t  t o  p e t i t i o n s  f rom t h e  p u b l i c .  The  A d m i n i s t r a t i v e  

P r o c e d u r e  A c t ,  $ 9 1 0 7 ,  r e q u i r e s  r u l i n g s  i n  r e s p o n s e  t o  p u b l i c  

r e q u e s t s .  T h i s  r e g u l a t i o n  i s  v a l i d  s i n c e  i t  i s  c o n s t i t u t i o n a l  

a n d  r e a s o n a b l y  r e l a t e d  t o  t h e  e s t a b l i s h m e n t  o f  gaming  o n  ~ i n i a n .  

P l a i n t i f f  a l s o  c o n t e n d s  c e r t a i n  p r o p o s e d  p r o v i s i o n s  

c o n t a i n e d  i n  Commiss ion  R e s o l u t i o n  N o .  99- 08 v i o l a t e  

Commonwealth law. 



1. R e g u l a t i o n  1-1 :2 .  

T h i s  r e g u l a t i o n  r e l a t e s  t o  c a s i n o  s e r v i c e  

i n d u s t r i e s ,  A s  n o t e d  a b o v e  i n  t h e  d i s c u s s i o n  r e l a t i n g  t o  t h e  

i n i t i a t i v e ,  f u r t h e r  f i n e  t u n i n g  w i l l  b e  r e q u i r e d  i n c l u d i n g  t h e  

s e t t i n g  of t h r e s h o l d  a m o u n t s  o f  b u s i n e s s  a  s e r v i c e  i n d u s t r y  

m u s t  s u p p l y  b e f o r e  b e c o m i n g  s u b j e c t  t o  l i c e n s u r e .  U n t i l  t h i s  

i s  d o n e ,  t h e  Commiss ion  c a n n o t  e f f e c t i v e l y  r e g u l a t e  c a s i n o  

s e r v i c e  i n d u s t r i e s .  

2 .  R e g u l a t i o n  1- 2- 4.  

T h e  p l a i n t i f f  a s s e r t s  t h e r e  i s  n o  m a s t e r  p l a n  f o r  

T i n i a n .  I f  n o t ,  t h i s  i s  o f  n o  moment.  T h e  r e g u l a t i o n  i s  v a l i d .  

3. R e g u l a t i o n  1-3.2.  

T h i s  r e g u l a t i o n  a l s o  r e l a t e s  t o  c a s i n o  s e r v i c e  

i n d u s t r i e s .  A t  t h i s  p o i n t  i n  t i m e ,  t h e  r e g u l a t i o n  a p p e a r s  

v a l i d .  I t  w i l l  n o t  b e  s t r i c k e n .  

4. R e g u l a t i o n s  1- 6.1  a n d  1- 6 .2 .  

T h e s e  r e g u l a t i o n s  p l a c e  t h e  d u t y  o n  a n  a p p l i c a n t  

t o  e s t a b l i s h  h i s / h e r  q u a l i f i c a t i o n s  a n d  t o  d i s c l o s e  i n f o r m a t i o n  

t o  s u p p o r t  t h e  a p p l i c a t i o n .  A s  n o t e d ,  s u p r a ,  t h i s  i s  

r e a s o n a b l y  r e l a t e d  t o  t h e  e s t a b l i s h m e n t  o f  g a m i n q .  The  

p r o v i s i o n s  a r e  v a l i d .  

J u d g m e n t  i s  h e r e b y  e n t e r e d  a c c o r d i n g l y .  No costs  a r e  

a l l o w e d .  

D a t e d  a t  S a i g a ~ ; )  MP, t h i s  6. d a z o f  S e p t e m b e r ,  1 9 9 1 .  


