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IN THE SUPERI OR COURT
G- THE
COMMONWEALTH OF THE NORTHERN MARIANA | SLANDS

COMMONWEALTH OF THE NORTHERN
MARIANA | SLANDS,

Plaintiff,

TRAFFI C CASE NO. 90-3247

vs. MEMORANDUM DECI SI ON

JUNG YEONG M N,
Def endant .

LN N N S D A W I T W N

This matter is before the Court on Mcrol Corporation's
(Microl) self-styled Mdtion to Amrend Illegal Sentence by Victim
of Crime. The motion asks this Court to <correct the
above-captioned Defendant's sentence to include restitution of
$8,000.00 from the Defendant to Mcrol as a victim of the
Def endant's crine of driving under the influence of al cohol.

The notion was heard on July 3, 1990. Present at the
hearing were Rexford C. Kosack, counsel for Mcrol; Assistant
Attorney General Janes E. Hollman representing the Governnent and
Assistant Public Defender Brien S. N cholas on behalf of the
Def endant, Jung Yeong Min. Both the Government and Defendant
opposed Mcrol's notion.
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At the conclusion of the hearing, the Court determ ned, and

the parties agreed, that the relevant issues for disposition of

' Mcrol's notion were:

1. Whet her M crol was a victimof crine within the
| anguage of Article |, Section 11 of the CNM
Constitution under the facts presented;

2. Whet her Mcrol has standirg to challenge the Court's
sentence I nhasmuch as Mcrol was not a party to the
crimnal proceedings;

3. Whether the sentence of the Defendant was an illega
sentence and hence correctable pursuant to 6 CMC §4114,

After framng the issues as such, the Court took the notion

under advisement. Because these issues raise questions of [|aw
concerning the scope and application of Article I, Section 11 of
the CNM Constitution not heretofore addressed, the Court issues

its determnation in this Menorandum Deci si on.

FACTS
O June 27, 1990, Hyeon Hee Jong rented a Toyota Corolla

fromMcrol. Sonetine during the early norning hours of June 29,
1990, the Defendant, Jung Yeong M n, struck a power pole while
driving this vehicle on Beach Road, Sai pan. Both the vehicle and
power pole were damaged. According to Kicrol, the Defendant was
not authorized to drive the vehicle under its rental agreenent
with Jong. The Defendant was charged with Driving while Under
the Influence (DUI) in violation of 9 CMC §7105 and Driving
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Wthout a Valid Driver's License, in violation of 9 cMC $2201.

Later that norning, the Defendant was taken to Court by a
police officer fromthe Department of Public Safety (DPS) for the
Court's regular traffic arraignnent cal endar.

Through a plea agreement made with the Government, the
Defendant plead guilty to the DU charge in exchange for the
di sm ssal of the 9 CMC $2201 charge and a recommendati on by the
Government that he lre sentenced to the mandatory minimum sencence
for first-tinme DUl of fenders.

The Court accepted the plea arrangement and found the
Defendant gquilty of DU . The Court then sentenced the Defendant
to 30 days in jail with 27 days suspended for a period of one
year and credit for tinme served. The Court also ordered the
Defendant to pay a $400.00 fine and suspended his driver's
i cense for 30 days.

Among its conditions for the suspension of his jail term
the Court ordered the Defendant to perform 24 hours of comunity
work service and pay restitution to the Commonwealth Utilities
Cor poration (CUC) for damages to the power pole.

The Defendant has duly served his sentence and conplied with
all the conditions for the suspension of his jail termexcept the
restitution paynment to CUC because the dollar amount is not yet
known.

On July 2, 1990, the Defendant was served with the Microl
motion that is now before the Court. The notion asks this Court
to correct the Defendant's sentence to include restitution of
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$8, 000.00 from the Defendant to Mcrol. Mcrol asserted in its
notion that the car had been rendered usel ess by the Defendant in
the collision with the power pole and that it had been val ued at
$8, 000. 00.

1. 1S »MIcrOL A VICTI M

Mcrol clainms that it is a victim of crime within the
meani ng of Article I, Section 11 of the CNMI Constitution. It is
asserted that Mcrol attains this status as a result of the
Defendant's DUl conviction and the fact that the Defendant
wrecked its vehicle while intoxicated. As such, Mcrol claims it
is a victimof the Defendant's violation of the DU statute and
is entitled to restitution fromthe Defendant.

Article |, Section 11 of the CNM Constitution reads:

Section 11: Victins of Crine.

The right of the people to be secure in their
Bersons, houses and bel ongi ngs agai nst crine shal
e recogni zed at sentencing. Restitution to the
crime victimshall be a condition of probation
and parol e except upon a show ng of conpelling
i nterest.

Undeni ably, the piain language of this section s
sufficiently broad in scope to include a wi de range of victins
and different kinds of |osses. However, this section is silent
on the scope of construction to be given the term"crine victimn
Moreover, this section makes no provision for harnoni zing the due

process rights of defendants and the restitution rights of
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victins.i/

Al t hough the Court's task in this matter would be made mnuch
easier with the benefit of legislative provisions providing
guidance in the application of this section of Article |, the
Court recognizes the self-executing nature of this section and
cannot ignore the inport of its nandate. In order to carry out
. this mandate, however, it is necessary for the Court to first
examine the applicable rules of constitutional construction.

Where the meaning of a particular termin a constitutiona
provi sion becones a key issue, the interpretation of that termis

the responsibility of the Court. Pangelinan v. CNM, 2 CR 1148

(DDNMI. App. Dv. 1987); House of Representatives of the CNMI
v. Senate of the CNM, 3 CR 256 (C. T.C. 1987).

The general principles which apply to statutory construction
are equally applicable in cases of constitutional construction

Pangel i nan v. CNMI, 2 CR 1148 (DON.MI. App. Div. 1987). The

fundanmental principle of constitutional construction is that
effect nust be given to the intent of the framers and the people
adopting it. This is the polestar in the construction of
constitutions. Whitman v. Oxford Nat'l. Bank, 176 U.S. 559, 20
S.Ct. 477, 44 L. Ed. 587.

/ Article |, Section 5 of the CNM Constitution provides, "No
person shall be deprived of life, |iberty or property
W t hout due process of law. " The vast najority of states
have enacted conprehensive | egislation providing restitution
for victinms of crines while at the sane tine ensuring a
crimnal defendant's due process rights. See, 21A AmJur
2d, Crimnal Law, Sections 1051-58.
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When determining the intent of the framers, the rule is well
established that recourse may be had to proceedings in the
convention which drafted the provision. Pollock v. Farners Loan
& Trust Co., 157 U S. 429, 15 s.ct. 673, 39 L. Ed. 759, nodified

. on other grounds 158 U S. 601, 15 S.ct. 912, 39 L. Ed. 1108.

Where the construction of a constitutional amendment is
unclear and the legislature has enacted a l|law placing a
reasonabie construction upon the anendnent, courts wll
ordinarily follow the legislative construction.'/ _ Kai ser v.

Hopkins, 58 P. 24 1278 <(Cal. 1936); Lundberg v. County of

Alameda, 298 P. 24 1 (Cal. 1956).

The constitutional conmittee responsible for submtting
recommendations on del egate proposals to the 1985 Constituti onal
Convention reviewed a draft version of Article |, Section 11.3/
This original draft version submtted by the delegates to the
committee reveals that the legislature was to provide for the
funding and admnistration of a victimof-crime assistance
program "Victins" were to be [imted to those persons suffering
physical and other types of injuries as determned by the
| egi sl ature.

The Committee replaced this proposal with a nodel fromthe

/ The 1985 Constitutional Convention Amendnent 2 added Article
| , Section 11 to the CNKI Constitution.

3/ The comittee's reconmendation was in the formof a report
entitled, REPORT TO THE CONVENTI ON BY THE COW TTEE ON
PERSONAL RI GHTS AND NATURAL RESCQURCES. Those naterials were

supplied to the Court by the Defendant's counsel.
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state of Michigan. Under the Michigan model, the government was
no longer responsible for admnistering and funding a victim of
crime program I nstead, the Mchigan nodel provided that
restitution would come directly from the perpetrator of the
crinme.

Anot her significant difference between the original version
and the Mchigan nodel was that anyone suffering injury to
property as a result Of crime was now entitled to restitution.
The intent to include persons who suffered injuries to properry
as “crime wvictims'" 1S nmade abundantly clear in the prefatory
| anguage of the M chigan nodel which provided, "The right of the
peoPle to be secure in their persons, houses and belongings
against crine shall be recognized at sentencing.” Commttee
Recommendation No. 8, Second Northern Marianas Constitutional
Convention, 1985 (enphasi s added).

The M chigan nodel with its prefatory |anguage was adopted
by the 1985 Constitutional Convention and is now Article 1,
Section 11. The only difference between the M chigan nodel and
the present Article |, Section 11 is that the M chigan nodel
required legislative action for its inplenentation and the
present Article I, Section 11 does not.

The foregoing analysis clearly points out the intent of the
framers of Article |, Section 11 to establish the right of
victims of crinme to restitution for injuries to their person or
property but provides little help in determining the intended
scope of construction for the term"crine victim" Moreover, as
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noted supra, any determination as to the scope of construction
given to the term "crinme victim" must necessarily take into
consi deration the due process rights of those persons potentially
liable for restitution paynments.

A review of the Conmonweal th CodeE/ and the recently enacted

Victim Notification of Offender's Release Act of 1990, Pub. L

. No. 7-6§/ (to be codified at 6 OMC §§4117-4118) does not provide

the Court with any further insight on this issue.

In accordance with the general rule that harnmony in
constitutional construction should prevail whenever possible, an
anmended constitution nust be read as a whole, as if every part of
it had been adopted at the same tine and as the same |aw. Badger

v. Hoidale, 88 F. 2d 208 (8th Gr. 1937).

i/ 6 CMC §4109 specifies that the Court may order a Defendant
convi cted of any offense in Title 6 to pay restitution to
the owner or person damaged. To say that Title 6 is the
only area of the Commonweal th Code where victins are
entitled to restitution rights would be an unreasonabl e
construction of Article |, Section 11. Title 9 of the
Commonweal t h Code contai ns nunmerous sections, where if
violated, would create "victims of crine" for Article |,
Secrion 11 purposes.

6

/ Section 2(1l) of P.L. 7-6 defines "crimes against the person”
as any offense described in 6 CMC 551101-1434. Section 2(3)
of P.L. 7-6 defines "victins" as those persons who were
victins of crinmes against the person for which the prisoner
or parolee was convicted. To the extent that the
l egislature limted the definition of "victims" in P.L. 7-6
to those persons suffering injury as a result of crines
agai nst their person and the fact that Article |, Section 11
i ncl udes crines agai nst property, the Court concl udes that
this definition of "victin is [imted to the subject matter
of P.L. 7-6 and is inapplicable to Article |, Section 11 of
the CNM Constitution.
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To this end, the Court shall construe "crine victint as used
in Article 1, Section 11 harmoniously with the due process
provision of Article |, Section 5. Accordingly, the Court
construes the term”crinme victin' as neani ng any person or entity
that suffers personal injury or pecuniary loss which is
established as being proximately caused by the Defendant's
actions that surrounded his crimnal activity either at trial or
upon convi ction of the offense.

Such a construction provides the broadness in scope intended
by the framers of this section while ensuring that a defendant
wi Il not be deprived of his due process rights by being required
to pay restitution for |osses that have not been established as
bei ng proximately caused by his actions surrounding the crim nal

activity for which he was convi ct ed.

Following this construction, it becones apparent that Microl

cannot be considered a "crine victinl' for Article I, Section 11

purposes. The nere fact that the operator of a notor vehicle who
was involved in an accident was intoxicated does not render him
|iable for damages therefrom where it does not appear that his

condition was the proximte cause of the accident. 7A Am Jur 2d,

Aut onobi | es and Hi ghway Traffic, Section 775.

The Defendant in the instant case was convicted under 9 CMC
§7105(1) after a breathal yzer test established his blood al cohol
concentration as being in excess of .10. He was not convicted
under 9 CMC §7105(3) which enploys an inpairnment standard as a
basis for DU convictions. O its face, the Defendant's DUl
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conviction does not establish that his intoxication was the
proximate cause of the collision with the power pole. Even if
the Defendant had not plead guilty and the nmatter had gone to
trial, proximte cause still would not have been established.Z/
The resolution of questions of fact such as whether the
Def endant' s intoxication was the proxinate cause of the collision
and hence the damage to Microl's vehicle are properly a matter
tor a trier of fact in a civil proceeding, not a crimnal
proceedi ng. Moreover, the Defendant's due process rights
entitle him to an opportunity to present defenses as to his

liability.

ITI. DCES M CROL HAVE STANDI NG?

It is well-settled that persons who are not parties of
record to a suit have no standing in it that will enable themto
take part in or control the proceedings.f/ Sablan v. |ginoef,
No. 89-008, slip op. at 13-14 (N.MI. June 7, 1990); see also 59
Am Jur 2d, Parties, Section 124; 13 C. Wight, A. MIler and E.

Z/ By way of exanple, had the Defendant in the instant case
been convicted of Theft of a Vehicle (9 CMC §702) or
TanFering with a Vehicle (9 CMC §7103), proxi mate cause
woul d have been establ i shed.

/ @n R CimPro 35 (allowing notions for correction or
reduction of sentences) and its counterpart, Fed. R Crim
Pro. 35 as well as notions brought in federal court pursuant
to $2255 of Title 28, U. S.C. (Renedies on Mtions Attacking
Sentence) contenplate the sort of notion Microl has before
the Court. However, in each instance, the only person
eligible to enploy these procedures is the person who was
convi cted and sentenced.
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Cooper, Federal Practice and Procedure, Sections 3531 et seaq.

(1984). |If they have the occasion to ask relief in relation to
the matters involved, they nust obtain the status of parties or
institute an independent suit. 59 Am Jur 24, Parties, Section
124,

Pursuant to Article 1III, Section 11 of the CNM
Constitution, the Attorney CGeneral has the sole responsibility
for prosecuting violations of commpnwealth lew. When the duty of
taking appropriate action for the enforcement of a statute is
entrusted solely to a named public officer, private citizens
ordinarily cannot intrude upon that officer's functions. 59 An
Jur 2d, Parties, Section 33.

To grant Mcrol standing in this nmatter would have the
effect of allowi ng persons whose clainms are essentially civil in
nature to re-open previously disposed of crimnal matters and
jeopardize the efficient admnistration of crimnal justice in
the Commonwealth. One exanple of this scenario in the instant
case would be if a1l of those CUC customers who were without
electricity as a result of the danage done to the power pole
filed notions such as Mcrol's. Wre the Court to grant these
people standing to come in and assert restitution rights as

“crime victims," this crimnal proceeding would be subject to
unending litigation.

While the Court concludes that Mcrol has no standing in the
instant action, it may obtain relief in the form of a civil
%/

action agai nst the Defendant,

2/ In fact, Mcrol has already filed a civil suit for danmages

to its vehicle against the Defendant. See, Microl v. Jung
Yeon; Min, Commonweal th Superior Court Civil Action No.
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[1l. WAS THE DEFENDANT'S SENTENCE | LLEGAL?

As the previous section of this Decision makes clear, Mcrol
has no standing to contest the legality of the Defendant's
sentence. However, the Court on its own notion now considers
whet her the sentence of the Defendant is illegal. Since it was
determined in Section 1 of this Decision that Mcrol was not a
proper victim of crinme for Article |, Section 11 purposes, the
failure of the Court to include restitution to Mcrol does not
render the sentence illegal. However, the Court sees no
difference in the positions of Hcrol and CcUC and the
appropriateness of restitution under Article |, Section 11 of the
CNM  Constitution. Therefore, that portion of the Court's
sentence ordering the Defendant to pay restitution to CUC is
stricken.

Now t herefore, I T IS ORDERED:

1. The notion of Microl is hereby STRI CKEN, and

2. On its own notion, the Court hereby STRIKES that

portion of the Defendant's sentence ordering himto pay
restitution to CUC

Entered this 6’/ day of July, 1990.

“/

i
andro é;/iigffo, Associate Judge
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