
IK THE SUPERIOR COURT 
OF THE 

COP%I@NhTALTH OF THE NORTHERK YARIANA ISLANDS 

P l a i n t i f f ,  
) 

I 
I I 

Defendants. ) 
1 1  1 
/ /  

I FACTS -- j : - 
1 Sor-etlcle dur ing  the  evening of  January  i ,  1990 o r  esr?,:,. 

1 1  ~ o r n i ~ g  hours of January 8 ,  1990, t h e  above named Defendant arid I 
s e v e r a l  Co-Defendants were a r r e s t e d  and charged by t h e  pol -ice / /  

1 '  xii.i ccv~r-l ccunts  o f  d i s t u r b i n g  t h e  peace a c d  t enpe r ing  wtth 

v e h i c l e s .  On t h e  mchrning of January 8 ,  1 0 9 0 ,  a dec la red  h o l i d a y .  
1 
I ar: a s s i s t a n r  prosecu';or telephoned a Super ior  Court judge a r d  

1 1  informed him of t h e  Defendants '  a r r e s t s  and t h e  charges a g a i n s t  

I 
them. The judge decided a s p e c i a l  b a i l  hea r ing  was unnecessary 

I I 
I a set b a i l  pursuant  t o  t h e  C o u r t ' s  p r e v h u s l y  set b a i l  il 

1 1  ' I  sel.iodule. The next  day,  January 9 ,  1990 was a l s o  a d e c l a r e d  
I 

\ I  
holiday and t h e  Court was no t  i n  s e s s i o n .  



bro 

to 

On the morning of January 10, 1990, the Defendants w6re 

ught before the Court. At that time, the Defendants objected 

t h e   court'^ rulings on the issue c,5 1 The Ee5endsnts 

based their objections on the theory that since they had been in 

police custody for more than 24 hours without en Information 

having been filed, this Court lacked jurisdiction over them. The 

li as authority for their Defendants cited 6 CMC 16105(a)(3)- 

. . A T  7 .  

~ u S Z L L C J I I .  if,& C O U T T  "LOOC~ ilLr3.zteL U L L ~ C L  d G : \ i i a i ~ u c b ~ 6 1 .  &iie 
ejrected the p ~ r t i e s  tc zubnit briefs cTi the i ~ s u e c  r;ise<, 2 / - 

The Court noees at the outset of this discussion that there 

has been considerable disagreement between the Public Defender's 

Off ice and the Attorney General ' s Office concerning the proper 

construction and application of certain sections of the 

Co1mionweait1-1 Code and the Court's Rules of Criminal Procedure. 

At the forefront of this dispute is the application of the 

This section of the Ccde makes it unlawful "to f2.il either 
to release s r  charge the arrested person ~ 5 t h  a criminal 
offense wLthLn a rezsonable time, which under co 
circunstancec shall exceed 24  hours. t 1 

In their brief, Defendants also take issue with the 
Government's position that it can hold criminz-1 defendents 
in custody for up to 10 days without a probable cause 
hearing. 6 CNC $6303 provides that the preliminary 
examination shall be used to determine the existence or lack 
thereof of probable cause "to believe that a criminal 
offense bas been cnnmitted and that the zrrested person 
comxitted it." Rule 5.1 of the Rules of Criminal Procedure 
provides that the pre2iwinary examinatio~. "shall be held 
within a rtasonable tine but in any event not later than ten 
(10) days foliowirLg the initial appearance. I t  



11 
I 
I / provisions of the Code aid Rules to criminal defenda~ts during 
I the period irmediately following arrest and leading up to the 
1 I / ,  prelirinary examination. Vhile the issues il: dispute h;ve arisen 
I /  
in the matter now before the Court, the Court recognizes thzt 

they are not confined to this matter and present a number of 

I vexatious questions needful of ultimate resolution. Certain 
I 
I 
I other metters have also been brought to the Court's attention by 
I 

1 ;  w2y of the pzrties' briefs which the Court shall also address at 

/ I  t k*Lc :-TE. 

; in order to determine whether they comport with the Court's I; 
construction of its Rules of Criminal Procedure and Division 6 of 

I 

1 Title 6 of the Cozmonweaith Code. The Court expects that its 
I /  
prsnouncements on these issues wil-i be followed by all government 

agencies responsible for the arrest, detention, defense and 
I1 ' rosecution of criminal defendants in the Comonwealth. I 
I 
I 
I The Court also notes that since the portions of the 
I 

1 1  
Corrrc,ni.e~Irf-, Cede fr: di-7-2- ;5?d'Ute were t idopted frorr the Trust 

1 Territory C ~ d c ,  c e s o s  decided j n  this area by tho Trust T e r r i t o r y  
I ' 1  High Court shall be given particular weight. Likewise, since the 

1 Court's rules of criminal procedure parrot the federal rules, 

1 federal cases construing the affected rules will also be given 
i 
1 particulzr weight. 
I 

Nith the foregoing in mind, the Court now addresses the 

prccedural issues raised by the Defendants. 



I .  CHARGE OR RELEASE 

The Defendants claim t h a t  s i n c e  a  w r i t t e n  Informat ion 

charging then  p-ith a cr iminal  o f fense  had n c t  been f2.1~6 w i t h  the 

C ~ u r t  w i t h i n  2 4  hcurs  of t h e i r  a r r e s t s  and t h a t  they  had no t  

o therwise  been r e l e a s e d  during t h i s  p e r i o d ,  t h e i r  r i g h t s  under 6  

CXC $6105(3)." were v i o l a t e d .  As a  r e s u l t  of t h i s  a l l e g e d  - 
v i o l a ? i o c ,  t he  Defendants '  main ta in  t h a t  t h i s  Court lacked 

j u r i e d i c c ~ o n  over them. 

?- i 5 c  C?vernrr.ent COITGCCLI)- T ; C C Y ~ C ~ * U ~ F S  t h a t  thp v a l i i i  t ~ 7  of t1.e 

EefenLzntsr  c i a i ~  r e s t s  upon che C o u r t ' s  c o n s t r u c t i o ~  of  the  word 

f 1 C>,T;IC ? 7 L L  1 C T T '  :- * I  FT T - 
kU \ iU  L L ~ C  ~E;. t i ;Lt  SL- I  'I.? L L  E 2 < - i ~ l d _ ~ r )  \ L ~ L c  st.:: - 

4 T T R  3 4 0  (19691, t h e  Court had occasion t o  cons ider  t h e  m e a n i ~ g  

o f  t he  word "charge" as  used i n  Sec t ion  4 6 4  of t h e  Trus t  

T e r r i t o r y  Code. - 4 /  

I n  Keneshimz, t h e  cap ta in  of an Okinai~an f i s h i n g  v e s s e l  w z s  

a r r e s t e d  f o r  unlawful en t ry  i n t o  T r u s t  T e r r i t o r y  wate rs  and tke  

unlawful  removal of marine r e s o u r c e s .  P r i o r  t o  t r i a l ,  t h e  Publ ic  

Defender f i l e d  a  motion t o  suppress  any s ta tesrent  o r  admission 

xade l;r t h e  Defendant t o  p o l i c e  wki le  i n  custody an? before being 

b r o u ~ k t  be fo re  t h e  Court.  The Defendent ' s  was based o r  

t h e  p rov i s ions  of Sec t ion  4 6 4  of t h e  T r u s t  T e r r i t o r y  Code 

r e l a t i n g  t o  r i g h t s  of the  accused.  The Defendant mainta ined t h a t  

he  was un lawful ly  de ta ined  a f t e r  a r r e s t  i n  t h a t  he was n o t  

r e l e a s e d  o r  charged wi th in  2 4  hours a s  r e q u i r e d  by Sec t ion  4 6 4 .  

See n. 1. s m r a .  

4 /  ThLs Sec t ion  of t he  Trus t  T e r r i t o r y  Code was adopted i n  i t s  - 
e n t i r e t y  by t h e  CXKL L e g i s l a t u r e  and i s  now 6 CMC $6105. 



I The evidence showed the arrest was made in the early 
1 
1 afternoon of April 9 ,  1969 and a conpl~int was not issued and the 
I 
/ D e f e n d h L t  brougkt flefor-6 iike Couut  until April il, 1969. Or; tkc 

' 1  morning of April 10, 1969, the Defendant made a written 

1 incrirnina~ing admission to the police. 
I 
I The question raised in Kaneshirna was whether the purported 

unlawful detention a t  2 4  hours) vitiated the Defendant's 

t ,, - C d - . L  I L p u ~ ~ i e : ,  - - 1 7  L l ~ e ~ e L J  I E L I G E L  LL-g L L  I L ~ ~ ~ ; ~ : L S ~ ~ L I . E .  r l  

L r ~ c  
I 
/ ,  C O L ~ P ~ C C C ~ C Z U C Z E ~  t h ~ t  the Def-e~;1znt ' 5 5 t2teri~r.t 5-25 z&f P F Z ; " ? ~ F  i~ 
i '  

I spite of h i s  detention beyond 24 hccrs. 
I! 
l l  

Charge Eeans a formal complaint, informati 
cccrding to People v Lepori, (Cal) 169 P. 
ourt in Hughes v Ffleeng, 138 F. 980, said 
charged with crime" is used in its broad s 
11 persons accused cf crime by legal proce 

on or indictment 
692. A federal 

I . . .  the term 
ense and includes 
edings . . . I I 

I/  The Court also cited another ~eaning given the xord "charge" 
I ' 
I 1 1  which more closely approximated the situation in Kaneshirna and is 

1 ~ L s o  a~glicnble to the case at bar: 
I I 

11 Charge x4t1:in the statcte authorizing errest withcut 
h7arrazt o~ a c b e r g e ,  made on resson~ble csuse, of coi~nission 
of s felony, does not xean a formal written char~e cresented 

I1 The Kaneshima Court reasoned that the interpretation of any 

I statute requires ascertainment of a meaning that will produce a 1 ;  rezscneble resclt i ~ h ~ r  possible rather than ar. zbsurd ar,d 
I 
I strained resul-c. U p o ~  this reasoning, the Court concluded that j i  
the meaning of the word "charge" as used in the statute "is 

5 of 19 



i n t e r p r e t e d  i n  t h e  secse  t h a t  t h e  accused I s  informed. of t he  

a c c u s a t i o n  t o  be made a g a i n s t  him and n o t  t h a t  a  . . . .  formel 

w r i t t e n  i n f o r r w t i c n  k i . ~  beer filed T - L c ~  t h e  Cour t*  t I I d  2t 345, 
F 

The Court found t h a t  t o  a s c r i b e  t h e  neaning urged by t h e  P u b l i c  

Defender t o  t h e  word "charge" ( i . e .  a  fcrmal  w r i t t e n  in format ion)  

would be t o  i gno re  t h e  p h y s i c a l  c o n d i t i o n s  p r e v a i l i n g  i n  t h e  

T r u s t  T e r r i t o r y .  I d  a t  3 4 7 .  - 
7% Under ?lie L ; ~ ^ L C L : L ~ S ~ ~ ~ ~ L E ; ~  S U ~ ~ U U ~ L J ~ I ~ , ~  ~ i i e  ~ ) e f e r ~ L ~ n ~ ' s  a r r e s t  

7 - Ln .kenc~hLm~ , " t5e Cocrt f o s r t  tFL;t  i; n s - ~ l i  tare bee-  - 

i q o s s i b l e  t o  f i l e  a wri t t en .  infornrat ion wi th  the Ccurhwi th i r t  2 4  

1- --.--, - - - L  c -  r e c  f \ = f c ~ G m - - " c  TT-  C n - p  , - r +  ?.- - c  r a -, 
L L L ZL-TLS",  A*. -,_.,... :--- -. - A ,  - -  , i-5s - - & 7 - - - 7  p & - J  ,..-.- - - - 

cond i t i ons  of t h e  Comnonwealth a l s o  r ende r  i t  inipossib1e f o r  a  

c r i m i n a l  defendant  t o  be fo rma l ly  charged wizh a  w r i t t e n  

in format ion  w i t h i n  24 hours of h i s  a r r e s t .  A person a r r e s t e d  on 

one of t h e  i s l a n d s  no r th  of Saipzn n u s t  be brought t o  Saipax 

where a ' ~ ~ r i t t e n  in formzt ion  car? be f i l e d  and t h e  D e f e n d a ~ t  

brought be fo re  t h e  Court .  This  t r a v e l  could  qr?ite conceivably  

t ake  Longer thar,  2 4  hou r s .  h c  p r e s e n t ,  a i r  t r a v e l  from Rota and 

TL:-LLzn t o  S a t p a p  i s  on as; ext remely l i m i t e d  b ~ s i ~ .  Adverse 

weather c o n d i t i o n s  o r  mechanical  problems could  e a s i l y  de l ay  a 

f l i g h t  f o r  24  hours  o r  more. The Court  i s  w e l l  aware t h a t  t h e  

Defendants i n  t h e  i n s t a n t  case  were a r r e s t e d  on Sa ipan ,  thus  

d i s t i n g u i s h i n g  t h e i r  s i t u a t i o n  from t h e  Defendant i n  Kaneshirna 

' A t  t h e  t ime of h i s  a r r e s t ,  t h e  Defendant was on board  h i s  - 
f i s h i n g  v e s s e l  i n  t h e  v i c i n i t y  of  Helen ' s  Reef l o c a t e d  i n  
t he  Pa lau  D i s t r i c t  of t h e  T r u s t  T e r r i t o r y .  



2nd the Court's examples, supra. However, in view of the 

Kaneshima Court's ruling on the interpretation of the word 

I t  ckzrge" es used ix the pcrtLce-r: Trust Territcry stat~te, t l , ~  

Con~onwealth Legislature is presumed to be axare o and adopt 

that interpretation whea it re-enacted the statute without 

change. Nerrill Lynch, Pierce, Fenner and Smith v Curran, 456 

U.S. 353, 383, n. 66, 102 S.Ct. 1825, 1841, n. 66, 70 L . E d .  2d 

201 (1962) citing: Alberrnarle Paper Co. v 'bkody, 422 U . S .  405, 

Further support for thls constrilction is found in Public Pat: 

"The provisions of this Code, as far as they are 
substantially the same as existing law, shall be construed 
as continuations thereof and not new enactments." 

Therefore, the Court concludes that the word "charge" as 

used in 6 CKC 86lO5(2) ( 3 )  means that the accused is informed of 

the aceustition to be formally mzide against hi= and not that a 

written complaint or information has been filed with the Court. 

The briefs srib~itted in the instant case do not disclose 

whether the Defendants xs.-ere lnforned of the charges against then 

by police xithin the 24-hour perllod set by 6 CMC $6P05(a)(3). 
1 1  1 ,  Revertheless, even if they were not so informed, this Court has 
/ I  jurisdiction over the Defendants. While the Defendants would not 
I 



not be admissable against them at trial. 61' - 

In order to assist the Court in determining whether a 

v i o l p t i o n  of 6 CP'C 61C;5(z . ) (Gj  has occurred in c ; se s  cf 

w~rrantless arrests, the arresting officer shall, as soon as 

possible after the arrest, prepare the arrest report. In the 

future, such reports shall also include: 

- - the date, time and place of the suspect's arrest; 7' - 

- - i t l i ; i c a i i o n  chat rne suspecr W ~ S  read his rlghts 
pursuant to 6 CKC 6105(b); 

- - the crime or crimes charged and the date and t h e  the 
suspect w s s  so inforKe? of the charge or charges; a-id 

- - /-?? ri-.gnec;lrc of c--yc C:?: r- r r  L,- r z  A ct;x --*7c.=< f --: - ,-. 4.7- .,<. 
5 - &. & A  &&&.-,  

informtion contained in the report. 

11. PROBABLE CAUSE DETERNINATIOK 

The Defendants1 claim their constitutional rights8' to a - 

prompt determination of probable cause were violated beczuse 

6 CMC $6107 provides in pertinent pa-rt: "No violation of a 
provision of this Division shall in and of itself entitle an 
accused to an ecquittal, but no evidence obtained as a 
result of any violation may be admitted against the 
tiecused. I "  

The 24-hour time limit prescribed in 6 CKC 6?05(a)(3) s h s l l  
S C ~ L I ,  ru:;rLing as of the t h e  the i;eie;;d&r;"i is in t h ~  cucto& 
of an arresting authority. 

The U. S . Constitution's Fourth Amendment is made applicable 
in the Cornonwealth by $50l(a) of the Covenant to Establish 
a Commonwealth of the Korthern Mariana Islands in Political 
Union with the United States of America. The Fourth 
Amendment of the U.S. Constitution is identical to the first 
part of Art. I1 $1 of the CEKI Constitution which provides 
in pertinent part: "The right of the people to b~ secure in 
their persons, houses, papers and effects egainst 
~nreasonable search and seizures shall not be violated . . . ,  t i  



' I  
I 
1 
) under current Cormonweai~b practice, the earliest judicial 

/I determinztion of probable cause for warrantless arrests is at the 
1 1  - ., . 7 .  . 

. . i t  v-!-;Lcf~ can tel ie  p l a c e  deyc  after t h e  
i i  

In Gerstein v Pugh, 420 U.S. 103, 95 S.Ct. 854, 43 L .  Ed. 2d 

1 54 (1975), the Supreme Court held that the Fourth Amendmrnr 

I 
I required "as a condition for any significant pre-trial restraint 
8 

I 

- * - - f !  ? 6;; I L L ~ L L )  l ~ i i  snd ~ t ; l c L l e  C ; e t . e i * i r L ~ l d ~ L u ~ ~  v i  p~vbttle C ~ U L C _  

I ~ ? 7 ~ ~ - t  r c  -rrp,r-< ( I ,  - ~ C C ~ F ? '  c P T ; - - + ~ O - - P C ~ ~ ~  F C e C C r r C r f  + 
I 

probable carrse provides legal justification for arresting a 

1 person suspected of a crime, and for a brief period of detentioR 1 to t i k ~  the admisistrative steps incident to arrest. Once the 
I I 

1 ;  suspect is in custody however, the reasons chat justify 

/ disptcsir,g with the magistrate ' s neutral judgment evaporate. D I 

Id.at 113-14, 95 S.Ct. at 862-63. 

1 1  Gers tein itself does not specify what constitutes 

I? 1 I 1, adainistrative steps incident to arrest . In Ka~ekoz v City and 
I / I/ C c u n x o f  Honolulu, 879 F . 2 d  607, 611 (9th C i r .  19891, the Xinth 
I 

Circuit indentif ied the Gerstein t I administrative steps" as 

/ including, "procedures which provide the police with basic 

' I I information from the suspect such as identity, residence, i i 
j ; coapctence and whether It is safe to release the suspect pen6ing 

I ' 



further proceedings. I I 

I1 The Kanekoa court zlso cited with approval Fisher v 

I b : i ~ i  l n , ~ t ~ . !  e il i e  T r z r  sit P i t h o ~ - i t y ,  6 9 0  F .  i-d li33, 
I 

1140 (4th Cir. 1982) : administrative steps incident to 2 

1 particular arrest b7ill necessarily vary with geographical factors 
I /  / I  and with local police and court system practices as well as with 
inumerable factual exigencies; and Sanders v City of Houston, 543 i 
-r - n r - 7 n ~ x - ~  

i 1  . S u p .  6 / w z i  . lex. A Y G L ) ,  aff ' d  znerr.. , 7 4 ;  F . 2 6  13754 t 5 t r ~  
i 

1 ;  searching tht suspect, inventorying property, fingtrprinting, 
1 1  
1 1  p;d *- , A-  --t- Lr -" - A  't., ct.,ccl-'-r.f: fc, - ,- 7 m -A 

1 1 - r -  L r  ^";- . I - ; " L  Y C C r l d )  L -.-- * i i L i - j  i 
L 9 

interogating the suspect, verifying alibis, ascertaining 
' I  

1 similarities to other related crimes and conducting line-ups. ii Kanekoa at 611. The court concludes that the Gerstein 
1 I 
j /  1 1  ad~inistrative  step^" may include all of these situations and 
1 1  

/ I  1 1  procedures. 

1 1  At the completion of these administrative steps incident to / /  
/ arrest, the sole issue then becomes whether there is probable 

I 
, cause for detaicing the arrested per,con pending further 
I 
I proceedings. Gerstein did not prescribe the stzge of pre-trial 

I procedure at which the probable cause deterrninatior, should be 

I made, rather the court recognized the desirability of  flexibility 
1 

1 and experimentarion by the states in fitting the probable cause 
I 

I /  determination to their existing pre-trial procedural schen~, 
I 

I 

Gersteiri - at 866. '2t rr.ey be found desirable, for example, tci 
I 
I make the probable cause determination at the suspect's first 

10 of 1'4 



aFpearance befcre a judlcial officer . . . . .  or the determina~ion 
may be incorporated into the procedures for setting bail or 

fixing other conditions of pre-trial release. Id. at 868 

(emphasis added) . 
The Government claims that it has been common practice for 

ar, assistant prosecutor to contact a Superior Court judge on 

weekends or holidays to arrange bail fcr persons arrested without 

a warranr. At E ~ F S  time, the judge is also inforiwd of the 

is r e .  This nethod of probable cause deterriineeior~ is 

The full panoply of adversary safeguards - counsel, 

confrontation, cross-examination, and compulsory process for 

witnesses is not essential for the probable csuse determination 

requirec by the Fourth Amendment. Id, at 8 0 6 .  1 0 /  
- 

In support of this conclusion, Justice Fowell wrote: 

"The use of an informal procedure is justified 
not only by the lesser consequences of e probable 
cause determination but also by the nature of the 
determination itself. It does not require the fine 
rcsoluticri of conflicting evidence that a reasonable 

1C' 
- 6 C - C  $ 6 3 0 3  also requires a p r o l k t l e  cause determirla~lon tc 

be r.ade at the preliminary exa~instion. At the preliminary 
exsmination, the Defendant is afforded all of the advesarial 
safeguards including the right to counsel. The purpose of 
this probable cause determination is different from the 
Fourth Amendment probable cause determination mandated by 
Gerstein. At the preliminary examination the evidence must - 
establish probable cause for charging and bringing the 
Defe~dant to trial. The Fourth Amendment probable cause 
deternixation is li~ited solely to pre-trial custody. 
Gerstein at 8 0 7 ;  see also: Colem~n v Alabama, 399 U . S .  1, 90 
Sect. lg99, 26 L. Ed. 387 (m0). 



doubt or even a preponderence standard demamds, and 
credibility deterninztions are seldom crucial in 
deciding whether the evidence supports a reasorable 
belief in guilt." I d ,  at 867. 

Khile the Court concludes that the government's practice of 

contacting a Superior Court judge for baii pu-sfpos~s and a 

probable cause determination is consistent with Gerstein, in 

order for the overall procedure to comport with Gerstein's 

requirementc, the pclice must imediatelv ir,+orv the Attornev 

General's Office of the Defendant's arrest as one of the 

steps errest. soon the 

government is so inforned, a prosecutor must imLedietely ccctact 

e Superior Court judge for the Gersiein probable cause 

de~ermination. This procedure shall be followed for all 

warrantless arrests whether they occur on a weekday, weekend or 

holiday and regardless of the t h e  of day. 

111. IEITIAL APPEARANCE 

Rule 5 of the Co~~ionwealth Superior Court Rules of Crirninei 

Procedure entitle certain arrested persons to an initial 

appeaz-zmce before a Sripericr Court judge. I" Although the -- 

Defe~dznts raise no issue regzrding the timeliness or prccedurzl 

requirements of their initial. appearance, the Court finds it 

Rule 5 of the CKXI Superior Court Rules of Criminal 
Procedure provides that, "An officer making an arrest under 
a wzrrant issued upon a ccrn~~laint or any person making a 
warrantless arrest shall take the arrested person without 
unnecessary delay before the nearest available judge of the - Gomnonwealth Superior Court". I n  cases of warrantless 
zrrests, a complaint "shall be filed forthwith". 



necessary at this time to clarify the requirements of this rule. 

Rule 5(a) requires that persons arrested under a warrant 

issued upon a complaint or without a warrant to be brought before 

the "'nearest available judge of the Corimcz~weal th Supericr Cout" 

I I without unnecessery delay". (emphasis added) . Rule 5 parrots 

Rule 5 of the Federal Rules of Criminal Procedure. The words 

I I without unnecessary delay" as used in the Federal Rule 5 does 

.- - * - -  ̂  - * <  - 
iiu L i t q i r ; i - ~  t ha t  t h t  a L ~ t = b ~ e d  p e T b C ~ ?  be rel.,eii LeTore rhe: J c-dge 

except dur l i rg  I L i s  regulzr o f f l c e  k m r ~ .  ,Cy:r,ons v U , S . ,  i 7 t '  P.2e 

615, 621 (8th Cir. 1 9 L 9 ) ) ,  Cert den 239 U . 3 ,  985 ,  70 S .  Ct. 1066, 

9 i r e  F S -  ? 3 f F ,  

For purposes of Comnonwealth Rule 5, the Court concludes 

that "without unnecessary delay" means that an arrestee entitled 

to Rule 5 procedures shall be brought before a Superior Court 

judge at or before 9 : G O  a.m. at the next regular session of tko 

Court if he is ready for presentment at 2 time other than when 

the Court is in session. 

Rule 5 ( r )  also requires that, "if a person arrested without 

a %"-arrant is brought before a judge, a ccaplaint shall be f i l e d  

forthwith which shall comply with the requirements of Rule 4(2) 

with respect to the showing of probable cause." 

The Court notes that the Attorney General's current practice 

of filing an Information within 72 hours of the initial 

appeErance does not conply with the rule's requirement that a 

"complaint shall be fiied forthwith". The word "forthwith" as 



1 1  filed by the Attorney General at the initial appearance. 12,' - 

I The kttorn~y Genera; nay then supplant the co~pIaint by 
I 
I 

i filing an Information after the initial appearance on a date set 
I 
I / by the Court. An Assistant Attorney General must be present at 

Commonwealth Superior Court Rule of Criminal Procedure 5.1 

I entities a criminal defendart to z preliminary exxination unless 

i i ~sived, "if he/she is substantially deprived of his/her liberry. " 

I In arguzents on other natters before this Court, the Office of ii # I  

' 1  the Public Defender has maintained that a defendant released on 
/ I  
I bail under certain Court imposed conditions and restrictions is 1 :  

/ i  entitled to a preliminary examination, The Public Defender 
i l 
I , I  argues that the C O U Y ~  i~posed conditions and restrictions cause 
i I 
I 
! 11 the defendant to be substantially deprived of his/her liberty" 
/ I  I /  within the meaning of Rule 5.1. The Court disagrees. This 
I, 

/ phrase was meant to cover those situations where a de:endant, 
I 
1, unable to make bail, remiins in police custody. It is however, 
I1 

wit t i in  .itL€ Court's disc re ti or^ tc afford a dsfendznt r ~ l e z s t d ?  on 
I ' 

bail a preliminary examination. 

I /  
The Court has provided a sample complaint form for use at - 
the initial appearance at Appendix "A" to this opinion. 

13/ 
- Fursuant to Article IIT, Section 11 of the CNXT 

Constitution, the Attorney General is responsible for 
prosecuting all violations of CNXI law. 



I ' 
i 
I 
I 

I 
Rule 5.1 also provides that the preiirninzry examination 

shall be held within a reasonable time but in any event not 

I - 1 s i z t e r  thzn ten (10) d z y ~  foliowi~~g the inlcizl ~ p p e e r z r r e .  T f i ~  

1 Leierdants c l a m  t'mi 'nr rearcnable reading of this rule 

I justifies the position that it is always 'reasonable' to hold a 

person in custody for ten (10) days . . . .  without a preliminary 
I 

1 examination. '"he Cozrt agrees. Tf in order, a preliminary 

eraminacion 6 ; ~ p  is set at the lnltliL eppezrance. As stated ir 1 1  

i 1 process for witnesses. The preliminary examination is used to 
I 

/ determine whether the evidence is sufficient to proceed to trial. 

li , The i~portance of this proceeding to both the government and the 

' '  defendant justifies the presentation of witnesses and full j 
I / exploration of their testiirioriy on cross-exaxinztion. Gersteir: v 

I I Pugh, 9 5  S.Ct. 854, 8 6 6 ,  420 U.S. 103, 120, 43 L. Ed. 26. 5 4  

I (1975) citing AEI, Kodei Code of Pre-arraegnment Procedure, 

/ Conmntary on Arr. 3 3 0 ,  p p .  3 3- 3 4  (Tent. Draft K O .  5, 1 9 7 2 ) .  
I 
1 1  
/ I  A c d ,  as the hearing 2ssumes increased i ~ p o r t a n c e  and the 
I 

procedures become more complex, the likelihood that it can be 

held promptly after arrest diminishes. Id. 

!I The 10-day limit for setting the preliminary examinetion 
I /  / date recognizes both the defendant's and government's need to 

1 prepare their cases. It takes into account that such preparation 1 ;  
I sometimes includes a morE thorough investigation of facts and I 
I 15 of 19 
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locating and serving process on witnesses. In soIlie crimina1 

cases, such preparations may be unnecessary and the preliminary 

~xzmination r , t y  be held shortly after the initiel appesraract . .  

However, other cri~inal cases may require the full 10-day 

eilotment to prepare and the Court taking this into 

consideration may hold the preliminary examination at the end of 

the 10-day period. 

- .  h t & ; ; ; r 2 S  >bLti= tr, .C--Lr . r+. L r 5 -  T L t  C G U ~ L  - - c  &I‘< C..GOL C ~ C  U ~ L ?  1 ZL  tli; 

Cef endznts ' co?cern and interest in a proqt p r e ? _ 4 n i ~ ~ r . i -  

examination sterzs frox their assu~ilption that the prelirinar; 

e:-zyf - 2 t j C" ;: t k ~ j ~ .  f i r s t  c y p p r t p r ! ? ~ ~  for yrch~ ' i -1 . -  ~ ~ 2 i - c ~  

determination under the mandate of Gerstein, supra. As Section 

TI of this opinion makes clear, the Gerstein probable cause 

determication takes place shortly after arrest thus eliminating 

the need for a hsstily scheduled prelixinary examination. 

V .  OTHER PROCEDURAL 

In its brief, the government cites 6 CNC $6103(d) - as 

1 v supporting its position that a police officer can arrest, or at 

least 'temporarily detain', a suspicious person withs~t any 

~-gidence that a s p e c t f i c  c r h e  has beer, cerr ,? i i t ted .  !,nd ~ f t e z  

exzmination, if he cannot find evidence of a crime with which to 

14' This section provides: "Police officers, even in cases - 
where it is not certain that a criminal offense has been 
committed, may, without warrant, temporarily detain for 
exarr.inatiox, persons who may be found under such 
circumstances as justify 2 reasonable suspicion that they 
have committed or intend to commit a felony." 



charge the suspect, that suspect must be released within 24 hours 

o m * e  " This is a gross mistatement of S 6 1 0 3 ( d )  end completely 

igrores the Law $ ~ . e i . i a  korl Co~rr.isslon corrixen~ollo~~lng this 

section, The ComnissLonls comTent izforms the reader thzt 

subdivision (d) has been modified from, "arrest and detain for 

examination" to "tenporarily detain for examination", For a more 

in-depth explanation of the reasoning behind such a ~odification, 

- 
T r y ,  the Su~rerrie Court decided thai a police officer 

k,t,, L :Ilc 7 - -  ---- - 
, , CCIISLSIIE-I.: :;Lz~_ t E i e ~ -  r C L I T " - ~  L~ ~ C Y - & -  C L ~ ,  LC E L L $  2: 

individual suspected of criminal activity, question him briefly, 

and perform a limited search for weapons. There is no arrest 

involved, h police officer may, in appropriate circumstances 2nd 

E an zppropriate matter approach a persep for purposes of 

investigating possibly criminal behavior even though there is no 

probable cause to make an arrest. Id. at 20, 21. 

The brief period of detention authorized by the Supreme 

Court in -- T e r r y  was liaited to on the street "stq and frisk" 

situations, not twenty-four (24) hours of police custody thst F a y  

sometimes be allowable after an arrest which in m y  event always 

requires probable caGse. The government's positLon is untenable 

and without any legal basis and has no place in a society 

protect~d by the Fourth Amendment's guarantee against 

unreasonable search ar.2 seizure. 

Finally, it has been brought to the attention of the Court 
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that persons arrested on waekends or holidays who are unable to 

retain private counsel are not provided the servkces of a public 

defender cntil the:-- i s  Ftiel ZZpearancr. Vndeu 6 CKC S6lO5 ( 2 )  , 
t T it is u~lawful to den;. ar? srrested persor, the right to see at 

reasonable intervals, and for a reasonable time at the place of 

detention, the person's counsel . . . . .  " Additionally, 6 CKC 

$6lO5(b) (2) and ( 3 )  provide that the police, upon the arrested 

1 "  p e r s o n ' s  requesc 1 ,  call counsei 1-0 rhe piace or' detenrion 

arc!  alloi; the iridividual to zcnfer with counsel there before TI,? 

person is ~uesticned further, and allow the person tc ha\-t 

C C L ~ L ~ :  p y r s ~ x - ~ t  t;:-E:F_ ii;i;zciC;;cd '1 bj- p S l e C c ;  E ~ &  L C L: r 

services of a public defender are available for these purposes 

without charge. I 1  

Pursuant to these provisions, an arrested person has the 

right to speak with a public defender for a reasonable time zt 

reasonable intervzls at the place of detertion seven (7) dzys a 

week including weekends and holidays. Cons is tent with this 

right, the Office of the Public Defender sF:all see that its 

attorneys are available at reasonable hours d ~ r i n g  these times 

upon the request of an arrested perecn. 

Kow therefore, IT IS HEREBY ORDERED: 

1. The Defendants' objection to the Court's bzil rulings 

on the basis that it lacks of jurisdiction over them is 

hereby OVERRULED; 

2. The Department of Public Safety, Office of the Attorcey 

General and Office of the Public Defender shall be in 
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COFPLIANCE wi th  - a l l  p a r t s  of t h i s  op in lon  cenxencing 

Tuesday, Karch 13,  1 9 9 0  a t  12:Ol a .m. ;  

3 ,  The Clerk of Cour t  sh2.11 ceuss s ccpy  of thfs o p i n i o r :  

t o  be TRAKSMITTED t o  t h e  D i r e c t o r  of  t h e  Depsrtment cf  

P u b l i c  S a f e t y ;  

4 .  The At to rney  General  s h a l l  ENSURE t h a t  t h e  Department 

dead l ine  set f o r t h  above. 

E n t e r e d  t h i s  day of Piarch, 199G. 

Asso e Judge 


