
IN THE SUPERIOR COURT 
OF THE 

COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS 

ESTEVAN I. ROGOLOFOI, as 1 CIVIL ACTION NO. 83-1149 
administratsr af the Estat~ cf t 
of Antonio T. Rogolofoi, 1 

1 
Plaintiff, 1 

1 
v. 1 

1 
HERMAN R. GUERRERO, ) 

Defendant. 1 

ORDER 

The defendant has filed a broad based motion against 

the plaintiff's complaint. The grounds are: 

1. The failure of the plaintiff to 

comply with Com.R.Civ.Pro. Rule 9 ( b )  which 

requires the plaintiff to state with 

particularity the circumstances constituting 

fraud. 

2. The failure of the complaint to 

allege a cause of action for quieting title 

since possession is not alleged to be in the 

plaintiff. 

FOR PUBLICATION 



3.  The p l a i n t i f f  l a c k s  s t and ing  because 

t h e r e  i s  no cou r t  o rder  a u t h o r i z i n g  t h e  

Adminis t ra to r  of t h e  e s t a t e  t o  p rosecu t e  t h i s  

l a w s u i t .  C i t i n g  Rule 1 0  of t h e  Proba te  Rules.  

THE FRAUD ALLEGATION 

The Amended Complaint b a s  two paragraphs  which r e f e r  

t o  t h e  pu rpo r t ed  f r aud  of t h e  defendant .  Paragraph 1 0  a l l e g e s  

t h a t  on March 1 7 ,  1 9 7 2  t h e  defendant " f r a u d u l e n t l y  ob ta ined  a  

q u i t c l a i m  deed from Carmen Rogolofoi  ...." T h i s  a l l e g a t i o n  

c l e a r l y  does  no t  comply w i t h  Rule 9 ( S )  of t h e  Rules of C i v i l  

Procedure .  The a l l e g a t i o n  i s  on ly  a  g e n e r a l  l e g a l  conc lus ion ,  

unsupported by any f a c t u a l  a l l e g a t i o n s .  

The o t h e r  paragraph i s  paragraph 1 8  which reads :  

"Sometime p r i o r  t o  March 1 7 ,  1 9 7 2  

defendant  induced Carmen Rogolofoi  t o  deed t h e  

p r o p e r t y  t o  him so t h a t  he could  sue  a  c e r t a i n  

Nor i ta  wi th  r e spec t  t o  N o r i t a t s  c la im t o  A.H. 

329. The defendant r ep re sen t ed  t h a t  i f  he was 

s u c c e s s f u l  i n  an a c t i o n  t o  q u i e t  t i t l e  a g a i n s t  

Nor i ta  he would then r e t u r n  t h e  s a i d  land back 

t o  Carmen I .  Rogolofoi ."  

I n  ana lyz ing  whether t h i s  a l l e g a t i o n  meets t h e  

requirements  of Rule 9 ( b ) ,  t h e  e s s e n t i a l  elements r equ i r e6  t o  

s u s t a i n  an a c t i o n  f o r  f raud  need t o  be cons idered .  Those 

elements a r e :  1) a r e p r e s e n t a t i o n  i s  made a s  a  s ta tement  of 



f a c t ,  ( 2 )  t h e  r e p r e s e n t a t i o n  i s  un t rue  and known tc be untrue  

by t h e  p a r t y  making i t ,  o r  e l s e  r e c k l e s s l y  made, 3 )  t h e  

r e p r e s e n t a t i o n  i s  made w i t h  t h e  i n t e n t  t o  dece ive  and f o r  t h e  

purpose of inducing t h e  o the r  p a r t y  t o  a c t  upon i t ,  4 )  t h e  other  

p a r t y  d id  i n  f a c t  r e l y  on t h e  f a l s e  r e p r e s e n t a t i o n  and was 

induced thereby  t o  a c t  t o  h i s /her  i n j u r y  o r  damage. 37 AmJur23, 

Fraud and Dece i t ,  S 1 2 .  

The a l l e g a t i o n s  of t h e  complaint  f a i l  t o  a l l e g e  t h e s e  

elements.  I t  i s  unknown what t h e  f a l s e  r e p r e s e n t a t i o n  is .  

Assuming t h e  defendant s a i d :  "Deed t h e  p r o p e r t y  t o  me so  I can 

q u i e t  t i t l e  a g a i n s t  Nor i t a , "  t h i s  i s  no t  a  s ta tement  of f a c t  but 

a  r eques t .  I f  t h e  defendant  s a i d :  "Af t e r  I q u i e t  t i t l e  a g a i n s t  

Nor i ta ,  I w i l l  deed t h e  p rope r ty  back t o  you," on ly  t h e  l a t t e r  

p a r t  of t h e  s ta tement  could  be cons idered  a s ta tement  of f a c t  

but t h i s  i nvo lves  a n  a c t  t o  be performed by t h e  defendant  i n  

t h e  f u t u r e .  

A S  a  gene ra l  r u l e ,  f raud  m u s t  r e l a t e  t o  a p re sen t  or 

p r e- e x i s t i n g  f a c t  and cannot o r d i n a r i l y  be p r e d i c a t e ?  on 

r e p r e s e n t a t i o n s  o r  s t a t emen t s  which i nvo lve  mere ma t t e r s  of 

f u t u r i t y  or  t h i n g s  t o  be done or  performed i n  t h e  f u t u r e .  

37 AmJur2d, Fraud and Dece i t ,  S 5 7 .  Simply p u t ,  d e f e n d a n t ' s  

s t a t emen t ,  a t  most, i s  a  promise t o  do something i n  t h e  f u t u r e  

and Carmen Rogolofoi had no r i g h t  t o  r e l y  on t h e  promise. 

37 AmJurZd, Fraud and Dece i t ,  S S  57 and 2 6 5 .  

The excep t ion  t o  t .h is  gene ra l  r u l e  i s  i f  t h e  p l a i n t i f f  

can a l l e g e  and prove t h a t  t h e  defendant  was possessed of an 



a c t u a l  f r a u d u l e n t  i n t e n t  a t  t h e  t ime he made t h e  promise.  

3 7  AmJur2d, Fraud and Dece i t ,  § 5 9 .  

The a l l e g a t i o n s  i n  t h e  complaint  f a i l  t o  comply w i t h  

Rule 9 ( b )  of t h e  Rules of C i v i l  Procedure and t h s  g e n e r a l  r u l e s  

s t a t e d  above. 

THE QUIET T I T L E  ALLEGATIONS 

I n  o rder  t o  b r ing  an a c t i o n  f n r  q u i e t  t i t l e  t h e  

complainant  m u s t  have l e g a l  t i t l e  and be i n  pos se s s ion  a t  t h e  

time t h e  s u i t  i s  i n i t i a t e d .  6 5  AmJur2d, Q u i e t i n g  T i t l e ,  § 3 6 .  

I t  i s  apparen t  from t h e  p l ead ings  t h a t  t h e  p l a i n t i f f  cannot 

comply w i t h  t h i s  gene ra l  r u l e  a s  he concedes t h e  defendant  i s  

i n  pos se s s ion .  There i s  no s t a t u t e  i n  t h e  Commonwealth t h a t  

p rov ides  r e l i e f  from t h i s  gene ra l  r u l e .  S ince  p l a i n t i f f  i s  not 

i n  pos se s s ion ,  he has a  l e g a l  renedy and cannot c a l l  upon t h e  

e q u i t y  powers of t h e  c o u r t .  

THE STANDING ISSUE 

Proba te  Rule 1 0  p rov ides  t h a t  t h e  pe r sona l  

r e p r e s e n t a t i v e  of an e s t a t e  s h a l l  do such o the r  a c t s  a s  a r e  

necessary  t o  c a r r y  out  h i s  d u t i e s  s u b j e c t  t o  such i n s t r u c t i o n s  

and o r d e r s  a s  t h e  cou r t  may i s s u e .  The p l a i n t i f f  f i l e d  s u i t  

w i thout  any c o u r t  order  t o  do so .  However, i t  appears  t h a t  a l l  

an executor  o r  admin i s t r a to r  m u s t  a l l e g e  i s  h i s  r e p r e s e n t a t i v e  

c a p a c i t y  and t h a t  he sues  i n  such c a p a c i t y .  31 AmJur2d, 

Executors  and Adminis t ra to rs ,  § i268 .  I t  i s  t h e  c o u r t ' s  

op in ion  t h a t  once t h e  p l a i n t i f f  rece ived  h i s  l e t t e r s  of 

a d m i n i s t r a t i o n ,  he could f i l e  s u i t  and t h e  f a i l u r e  t o  o b t a i n  



the probate court's anproval does not affect his stzndina. 

However, a caveat appears in order. Without prior court 

approval, the personal representative may be left holding the 

proverbial bag. Should the probate court not approve the 

actions of the personal representative, he will have to pay the 

attorney fees, costs and any other liabilities incurred as a 

r e s v a t  of his actions, Oktsi~l?g a prior p r o h a t e  court 

approval is necessary to assure the personal representative 

that he can utilize estate resources to prosecute the suit. 

However, it is held the failure to obtain such 

approval does not effect the plaintiff's standing. 

ORDER 

Defendant's motion to dismiss pursuant to 

Rule 12:b) (6) is granted. Since a dismissal for failure to 

state a claim is generally not on the merits, the plaintiff 

will usually be given leave to amend the complaint. Sidebotham 

v. Robison, 216 F.2d 816 (9th Cir. 1954); Hughes v. ~ohnson, 

305 F . 2 d  67 (9th Cir. 1962). This appears to be the proper 

course to be taken here. Therefore, this order is without 

prejudice to plaintiff to file an amended complaint not 

inconsistent with this opinion. 

Dated at Saipan, MP, this 8th day of February, 1990. - 


