
OFFICE OF THE ATTORNEY GENERAL ) CIVIL ACTIOR NO. 89-905 
AND THE OFFICE OF IMMIGRATIOK ) 
AND NATUFALIZATIOK OF THE 1 
COKNOKWEALTH OF THE NORTHEKK ) 
YARIAXA ISLAKDS , ) 

) 
Petitioners, 1 

1 
VS . ) 

DECISION 

EAKG YONG KIM LOCKHART, 
1 

Respondent. ) 

This matter is before the Court on the Attorney General's 

petitior, seeking the deportation of Responderx Eang Yong Kir 

Lockbart, a Koreen citizen. The petition cited, as 2 basis for 

deportation, a violation of 3 CMC Div. 4, §4340(e). 1 

Yrs. Lockhart has lawfully resided in the CIWI since 19E3 or 

ar I ~ ~ e I i a t e  Relative of Non-&lien Entry Permit issue3 b y  t h ~  

Imigraticr and Katuralization Office (INO) pursuant to Sectior 

1/ That s~ction provides as F pound for deportation an alie~'s - 
failure to co~plv with the requirements or conditio~c of her 
en try. 

FOR PUBLICATION 



- 
0 D of the 1x0 regulations. 2 T h I  s ~ectiori prcvides ther chc  

ir-mediate relative per~it may be rene~n~ed I' so long as t?e 

irmediate relative ctstus remairr i-n effect. T l  ,YO 's ini tLzi 

issuznce of an er,try pemit to Respondent and fts subsequer,t 

renescFls were based c;. her status as the spouse of r Carl 

Lockhart, a U . S .  citize-. 

It is conceded by the Attorney Gc-neral that the Lockhartc 

are yet marrled and tklat the immediate relatlve status remains in 

effect. However, the IK0 and the Attorney General, for the first 

tire, nob7 read into Section 706.D an additional requirement. The 

T K O  and Attorney G~r'eral contend this section also requires the 

Respondent's spouse to remin a resident of the Com~cnwealth in 

order for her inmediate relative entry permit to be renewed. 

..- in the Lnstant case, Respondent's hus5anG1s business 

interests reauire hir t~ be off-islznd for long periods of t i ~ e .  

The I denied Res~c~dent's er,rry permit renewal appl icaticn 

tecause in its opiqiorL, the Respondent's husband was no longer a 

resident of the Cor.mon~-ealth despite his sworn affidavit to the 

3 contrary. The Attorne.7 General affLrmed the IKC's decisio~ end 

vaint~ir~s its decis:cn is unrex-iewable by this Cc-rt. 4 

- 
See : C o m ~ o n w e ~ l t ~ ~  R~gister, Vol. 7 ,  KO. 1 . 7/22/85, at 
3-7-57. 

3 CNC Div. 4 ,  s433L1a) allows an alien d c n i ~ d  entry to 
appeal the I N 0  exminer's decision to the Attorney General 

3 CP:C Giv. 1, 5433F (6) readc in part "The d~cision of the 
Attcme;; G ~ ~ e r z l  :hp!l be fin21 and unrevi~wzble a 

I 1  

3 of 4 



T ~ L P  perties have ?spec;' tt~e Court to resolve a I;reli?i~er~~ 

issue before proceeding wLth the deportation hearing. That iesue 

is w't'l~t~er this Court h a c  jurisdiction to review the Attlcrne:; 

General's decisior! affirring the IIfC's refusal to renew 

Respondent's im~ediate relative entry permit, notwithstanding tte 

finality language of 3 CMC Div, 4 $4338(d). 

After reviewing the parties' briefs ai-d other releva~t 

r?;tprisl ~ n c '  l i s t ~ r ~ ~ n ~  to t h e  ? r p v ~ e ~ t r  o f  C n i i n e ~ 1 ;  f h t ~  fo12~t 

finds 2s a matter of law that it does have jurisdiction to review 

the decision of the Attorney General notwithstanding the finalitv 

lEnguage of 3 CXC Div. 4 $4338(d). The Court bases its 

jurisdiction on iegislatively Kandated duties delegated to it 

under 3 CMC Div. 4 S4341. 

The Court also grour-6s Lts jurisdictio~ on Respondent ' s  

neritcricus claim that the I E O  and Attorney General have acted in 

ccntra~r~~tLon ~f the Co~mon~.~realth and U. S . Constitutions as well 
as ylsLr statutory i~peritives. 

A hearing is afforded any alien who is the subject of e 

5 deportation petition. OrLly if there Fs clear and convincirg 

e~7idence that the facts alleged as grounds for c'eportation are 

true  ill the deportaticr: order Fssue . Thi 5 determinatl or) Is 

made ~+-ttl; the benefit of a n y  evidence presented by tbe 

Ftspondent . Of necessity, Respondent ' s presertrnent of e-t~idence 

i l l  ~tteck the In'@ and Attorney General's grounds for d e r y i n ~  

the Fecpondent aK ~ n t r y  perrit. It lopically follows then, thet 



' unless this Court is expected tc "rubber stmp" the decisFori cf i 
I the Attorney General, it ~ u s t  exercise its own judgment, free 

1 1  from constraint, in determrinFng the Respor,dent'~ deportability. 

1 ;  In the exercise of this judgment, the Court w s t  review the 
I ~ 
1 sufficiency of the grounds for deportation and ultimately the 
! 

i Attorney General's decision on that issue. 

The Respondent ir, the instant case alleges a violation of 
I 

/ I  Constitutions and charges the I N 0  and Attorney General with 
, I  1 ,  failing to follow statutory requirements and 160 regulations. 
I I 
I I 1 ;  This Court finds Respondent's claims meritorious. 
/ I  

1 '  h%ere it is alleged that an administrative agency whose 
I i 
/ I  enabling statute contains a finality provision is operating under 
1 I 

1 an ur,disclosed set of rules and in the process trammeling the 
I 
1 1  constitutional rights of those who rrust core before it, this 
I 

Court is not divested of jurisdiction. Indeed, jurisdiction is 
1 ,  
1 compelled. Ralpho v Bell, 569 F2d 607 (C.C.Cir 1976); Accord, 
I 
/ Rodriguez v Docovan, 760 F2d 1344 (9th Cir. 1985). 

I 
SGW THZREFORE, it is found that this Court h2s jurisdiction 

I 
tc review the Attornev Gereral's decision in the matter of 

I i3tsrcrdent's hrr~liate relative entry pern-j t rtrrwal; and this 

matter shall proceed acccrdingly. 

1 I F~tered t h i ~  /c day of December, 1989 


