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IN THE SUPERICR COURT
OF THE
COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS

' OFFI CE OF THE ATTORNEY GENERAL ClVIL ACTION NO. 89-905

AND THE OFFI CE OF IMMIGRATION
- AND NATURALIZATION OF THE
COMMONWEALTH OF THE NORTHERN
MARIANA | SLAKDS,

Petitioners, DECI SI ON

AVASEN
" EAKG YONG KI M LOCKHART,

Respondent .

R N N D N S N 2 W P N T N W

This matter is before the Court on the Attorney General's
i petition Seeking the deportation of Respondent Bang Yong Kim
f Lockhart, a Korean citizen. The petition cited, as & basis for
' deportation, a violation of 3 CMC Div. 4, §4340(e).1

Mrs. Lockhart has lawfully resided in the CNMI since 1983 or
an Immediate Relative of Non-2Alien Entry Permt issue3 by the

Immigratior and Naturalization Office (INO) pursuant to Sectior

1/ That section provides as s ground for deportation an alien's
failure to complv With the requirements or conditions of her
entry.
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0 D of the INO regulations.2 This section provides that the

immediate relative permit may be renewed '"so long as t?e

)

atus remains in effect."” INC's 1initial

)

ct

immediate relative s
issuence o0Of an entry permit to Respondent and fts subsequent
renewals were based on her status as the spouse of Mr. Carl
Lockhart, a U.S. citizen.

It is conceded by the Attorney General that the Lockharts
are yet marriec and that the immedi ate relative status remains in
effect. However, the INO and the Attorney Ceneral, for the first
time, now read into Section 706.D an additional requirement. The
INO and Attorney General contend this section also requires the
Respondent's spouse to remain a resident of the Commonwealth in
order for her immediate relative entry permt to be renewed.

fn the instant case, Respondent's Thusband's business
interests recuire hir to be off-island for long periods of time.
The 1INO denied Respondent's entry permt renewal application
because in its opinion, the Respondent's husband was no |onger a
resident of the Commonwealth despite his sworn affidavit to the
contrary. The Attornev General affirmed the INO's decision® end

maintains its decision IS unreviewable by this Court.”

2/ See: Commonwealth Register, Vol. 7, Ko. 7. 7/22/85, at
3787.

3/ 3 CMC Div. 4, §43238(a) allows an alien denied entry to
appeal the TNO examiner's decision to the Attorney Cenera

) reade in part "The decision of the
1 be final and unreviewable."
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4/ 3 CMC Div. &, §433¢ (¢
Attorney General al




The parties have asked the Court to resolve a preliminarv

s

I ssue before proceeding with the deportation hearing. That issue
IS whether this Court has jurisdiction to review the Attornev
General's decision affirming the INC's refusal to renew
Respondent's immediate relative entry permt, notw thstanding tte
finality language of 3 CMC Div. 4 §4338(d).

| After reviewing the parties' briefs and other relevant
materisl and listering to the arguments of counsel, thie Court
finds as a matter of |law that it does have jurisdiction to review
the decision of the Attorney General notwithstanding the finalitw
language of 3 CMC Div. 4 §4338(d). The Court bases its
~jurisdiction on legislatively mandated duties delegated to it
| under 3 CMC Div. 4 §4341,

The Court also grounds its Jjurisdiction on Respondent 's
meritoricus claim that the INC and Attorney General have acted in
cortravention of the Commonwealth and U.S. Constitutions as well
as plair statutory imperitives.

A hearing is afforded any alien who is the subject of =

5 Only if there is clear and convincirg

deportation petition.
evidence that the facts alleged as grounds for deportation are
true will the deportation order issue. Thic determination IS
made with the benefit of any evidence presented by the
Respondent. O necessity, Respondent's presertrnent of evidence
I 1| zttack the TNO and Attorney General's grounds for denving

the Respondent an entry permit. It logically follows then, that

5/ 3 CHMC Div. &4 §4341(e).




1y

unless this Court 1S expected tc "rubber stemp" the decision Cf

the Attorney General, it must exercise its own judgnment, free

 from constraint, in determining the Respondent's deportability.

In the exercise of this judgnent, the Court must review the
sufficiency of the grounds for deportation and ultimtely the
Attorney General's decision on that issue.

The Respondent in the instant case alleges a violation of
her due process righte under the Commonweslth and 1U.S,
Constitutions and charges the 1INO and Attorney General wth
failing to follow statutory requirements and 160 regul ations.
This Court finds Respondent's clains meritorious.

Where it 1s alleged that an admnistrative agency whose
enabling statute contains a finality provision is operating under
an undisclosed set of rules and in the process trammeling the
constitutional rights of those who must come before it, this
Court is not divested of jurisdiction. Indeed, jurisdiction is
conpelled. Ralpho v Bell, 569 F2d 607 (D.C.Cir 1976); Accord,
Rodri guez v Donovan, 760 F2d 1344 (9th Cir. 1985).

NOw THZREFORE, it is found that this Court heas jurisdiction

to review the Attornev General's decision in the matter of
Respondent's immediate relative entry permit renewal; and this

matter shall proceed acccrdingly.
Fntered thie ,/\f—” day of Decenber, 1989

i’ exandro}/ﬂastro
Associate~Judge
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