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25'(5�6867$,1,1*�3/$,17,))¶6�
+($56$<�2%-(&7,21 81'(5�10,�
58/(6�2)�(9,'(1&(�58/(������10,�
58/(6�2)�(9,'(1&(�58/(�����$1'�

58/(���������$1'�29(558/,1*�
3/$,17,))¶6�2%-(&7,21�81'(5

58/(�����G�����'�

,��,1752'8&7,21

7+,6�0$77(5�FDPH�EHIRUH� WKH�&RXUW�RQ�'HFHPEHU��� DQG����������DW� ����� D�P�� DW� WKH�

8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�WKH�1RUWKHUQ�0DULDQD�,VODQGV�IRU�D�KHDULQJ�RQ�'HIHQGDQW¶V�0RWLRQ�

WR�6HW�$VLGH�'HIDXOW�-XGJPHQW��$WWRUQH\�'DQLHO�*XLGRWWL UHSUHVHQWHG�3ODLQWLII�&OLIIRUG�0��&DPDFKR��

$WWRUQH\�6KHOOL�1HDO�UHSUHVHQWHG�'HIHQGDQW�/XFLOOH�0��&DPDFKR�+LODULR��7KH�&RXUW�KHDUG�WHVWLPRQ\�

IURP�&OLIIRUG�0��&DPDFKR� /XFLOOH�0��&DPDFKR�+LODULR��(GPXQG�0��&DPDFKR��&KULVWRSKHU�0��

&DPDFKR��)HUPLQD�0��&DPDFKR��DQG�5REHUW�+LODULR�

,,��%$&.*5281'

'XULQJ� WKH�'HFHPEHU� ��� ����� HYLGHQWLDU\� KHDULQJ��&KULVWRSKHU�&DPDFKR� WHVWLILHG� WKDW� KH�

SHUVRQDOO\�VHUYHG�+LODULR�ZLWK�WKH�6XPPRQV�DQG�&RPSODLQW�RQ�'HFHPEHU���������DW� WKH�6W��-RKQ�

(YDQJHOLVW�&KXUFK� ORFDWHG� DW� �����/RFXVW�$YH���&DUPLFKDHO��&DOLIRUQLD�� ������ DW� DSSUR[LPDWHO\�

������D�P��&KULVWRSKHU�IXUWKHU�WHVWLILHG�WKDW�KH�KDG�QRWKLQJ�PRUH�WR�GR�ZLWK�WKLV�PDWWHU�DIWHU�KH�VHUYHG�

(�),/('
&10,�683(5,25�&2857
(�ILOHG� $SU��������������30
&OHUN�5HYLHZ��1�$
)LOLQJ�,'����������
&DVH�1XPEHU����������&9
1�$
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'HIHQGDQW�ZLWK�WKH�6XPPRQV�DQG�&RPSODLQW�DQG�GHOLYHUHG�D�FRPSOHWHG�SURRI�RI�VHUYLFH�WR�3ODLQWLII��

&KULVWRSKHU�DOVR�VXEPLWWHG�DQG�ILOHG�ZLWK�WKH�&RXUW�KLV�'HFODUDWLRQ�RI�6HUYLFH�

'XULQJ� WKH�'HFHPEHU����������FRQWLQXDWLRQ�RI� WKH�'HFHPEHU���KHDULQJ��'HIHQGDQW�FDOOHG�

(GPXQG�&DPDFKR�DV�D�UHEXWWDO�ZLWQHVV��(GPXQG�WHVWLILHG�WKDW��VRPHWLPH�GXULQJ�PLG�-DQXDU\�������

&KULVWRSKHU FDOOHG�(GPXQG�RQ�WKH�SKRQH�DQG�WROG�(GPXQG�WKDW�KH�>&KULVWRSKHU@�OLHG�DERXW�VHUYLQJ�

WKH�6XPPRQV�DQG�&RPSODLQW�RQ 'HIHQGDQW DQG�WKDW�KH�>&KULVWRSKHU@�KDG�QRW�VHUYHG�WKH�VXPPRQV�

DQG� FRPSODLQW� RQ� 'HIHQGDQW� 3ODLQWLII REMHFWHG� HDFK� WLPH� WKDW� (GPXQG� WHVWLILHG� DERXW WKHVH

VWDWHPHQWV�PDGH�E\�&KULVWRSKHU��7KLV &RXUW�JUDQWHG DQG�DOORZHG�3ODLQWLII¶V FRQWLQXLQJ�REMHFWLRQ�WR�

3ODLQWLII DQG� LQIRUPHG� WKH� 3DUWLHV� LW� ZLOO� UXOH� ODWHU� LQ� WLPH�� 'HIHQGDQW UHVSRQGHG� WKDW� (GPXQG¶V�

VWDWHPHQWV�ZHUH�DGPLVVLEOH�EHFDXVH�WKH\�ZHUH�QRW�KHDUVD\��

$W�WKH�HQG�RI�WKH�HYLGHQWLDU\�KHDULQJ��WKH�&RXUW�RUGHUHG�WKH�SDUWLHV�WR�EULHI�WKH�HYLGHQWLDU\

LVVXHV DQG�WRRN�WKH�PDWWHU�XQGHU�DGYLVHPHQW� 1RZ��WKH�&RXUW�UXOHV�RQ�3ODLQWLII¶V�REMHFWLRQV�

,,,��/(*$/�67$1'$5'

³+HDUVD\´�LV�D�VWDWHPHQW�WKDW�WKH�GHFODUDQW�GRHV�QRW�PDNH�ZKLOH�WHVWLI\LQJ�DW�WKH�FXUUHQW�WULDO�

RU�KHDULQJ��DQG�D�SDUW\�RIIHUV�LQ�HYLGHQFH�WR�SURYH�WKH�WUXWK�RI�WKH�PDWWHU�DVVHUWHG�LQ�WKH�VWDWHPHQW��

10,�5��(9,'������

,9��',6&866,21

7KH� &RXUW� QRZ GHWHUPLQHV ZKHWKHU� RU� QRW� &KULVWRSKHU� &DPDFKR¶V PLG�-DQXDU\� ����

VWDWHPHQWV�WR�(GPXQG�&DPDFKR�DUH�DGPLVVLEOH�SXUVXDQW�WR�10,�5XOHV�RI (YLGHQFH�5XOH �����10,�

5XOHV�RI (YLGHQFH�5XOH �����10,�5XOHV�RI (YLGHQFH�5XOH ��������RU�10,�5XOHV�RI (YLGHQFH 5XOH

����G�����'��

$� 10,�5��(9,'� ����± :LWQHVV¶V�3ULRU�6WDWHPHQW

$Q\�SDUW\��LQFOXGLQJ�WKH�SDUW\�WKDW�FDOOHG�WKH�ZLWQHVV��PD\�DWWDFN�WKH�ZLWQHVV¶V�FUHGLELOLW\��

10,�5��(9,'������ :KHQ�H[DPLQLQJ�D�ZLWQHVV�DERXW�WKH�ZLWQHVV¶V�SULRU�VWDWHPHQW��D�SDUW\�QHHG�QRW�
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VKRZ�LW�RU�GLVFORVH�LWV�FRQWHQWV�WR�WKH�ZLWQHVV��10,�5��(9,'������D�� %XW�WKH�SDUW\�PXVW��RQ�UHTXHVW��

VKRZ�LW�RU�GLVFORVH�LWV�FRQWHQWV�WR�DQ�DGYHUVH�SDUW\¶V�DWWRUQH\� ,G� ([WULQVLF�HYLGHQFH�RI�D�ZLWQHVV¶V�

SULRU�LQFRQVLVWHQW�VWDWHPHQW�LV�DGPLVVLEOH�RQO\�LI� WKH�ZLWQHVV�LV�JLYHQ�DQ�RSSRUWXQLW\�WR�H[SODLQ�RU�

GHQ\�WKH�VWDWHPHQW�DQG�DQ�DGYHUVH�SDUW\�LV�JLYHQ�DQ�RSSRUWXQLW\�WR�H[DPLQH�WKH�ZLWQHVV�DERXW�LW��RU�LI�

MXVWLFH�VR�UHTXLUHV� 10,�5��(9,'������E���

+HUH��'HIHQGDQW�GLG�QRW H[DPLQH�&KULVWRSKHU�&DPDFKR DERXW�KLV SULRU�VWDWHPHQW�WR�(GPXQG�

&DPDFKR�GXULQJ�FURVV�H[DPLQDWLRQ��DQG�WKHUHE\�GLG�QRW�JLYH�&KULVWRSKHU ³DQ�RSSRUWXQLW\�WR�H[SODLQ�

RU�GHQ\�WKH�VWDWHPHQW�DQG�DQ�DGYHUVH�SDUW\�LV�JLYHQ�DQ�RSSRUWXQLW\�WR�H[DPLQH�WKH�ZLWQHVV�DERXW�LW�´�

10,�5��(9,'������E���8QLWHG�6WDWHV�Y��&XWOHU������)��G������ �������WK�&LU��������

)RU� WKH� DIRUHPHQWLRQHG� UHDVRQV�� XQGHU� 10,� 5XOHV� RI (YLGHQFH� 5XOH ���� 3ODLQWLII¶V�

REMHFWLRQV�DUH�6867$,1('�

%� 10,�5��(9,'� ��� ± 5HVLGXDO�([FHSWLRQ�IRU�+HDUVD\

8QGHU�WKH�IROORZLQJ�FLUFXPVWDQFHV��D�KHDUVD\�VWDWHPHQW�LV�QRW�H[FOXGHG�E\�WKH�UXOH�DJDLQVW�

KHDUVD\�HYHQ�LI�WKH�VWDWHPHQW�LV�QRW�VSHFLILFDOO\�FRYHUHG�E\�D�KHDUVD\�H[FHSWLRQ�LQ�5XOH�����RU������

���� WKH� VWDWHPHQW� KDV� HTXLYDOHQW� FLUFXPVWDQWLDO� JXDUDQWHHV� RI� WUXVWZRUWKLQHVV�� ���� LW� LV� RIIHUHG� DV�

HYLGHQFH�RI�D�PDWHULDO�IDFW� ����LW�LV PRUH�SUREDWLYH�RQ�WKH�SRLQW�IRU�ZKLFK�LW�LV�RIIHUHG�WKDQ�DQ\�RWKHU�

HYLGHQFH�WKDW�WKH�SURSRQHQW�FDQ�REWDLQ�WKURXJK�UHDVRQDEOH�HIIRUWV��DQG�����DGPLWWLQJ�LW�ZLOO�EHVW�VHUYH�

WKH�SXUSRVHV�RI� WKHVH�UXOHV�DQG�WKH�LQWHUHVWV�RI� MXVWLFH� 10,�5��(9,'� ����D�� 6XFK�D VWDWHPHQW� LV�

DGPLVVLEOH�RQO\�LI��EHIRUH�WKH�WULDO�RU�KHDULQJ��WKH�SURSRQHQW�JLYHV�DQ�DGYHUVH�SDUW\�UHDVRQDEOH�QRWLFH�

RI�WKH�LQWHQW�WR�RIIHU�WKH�VWDWHPHQW�DQG�LWV�SDUWLFXODUV��LQFOXGLQJ�WKH�GHFODUDQW¶V�QDPH�DQG�DGGUHVV��VR�

WKDW�WKH�SDUW\�KDV�D�IDLU�RSSRUWXQLW\�WR�PHHW�LW��10,�5��(9,'� ����E��

+HUH��ZKLOH�&KULVWRSKHU¶V�PLG�-DQXDU\������VWDWHPHQWV�WR�(GPXQG�DUH�RIIHUHG�DV�HYLGHQFH�

RI�D�PDWHULDO�IDFW��WKH�VWDWHPHQW�GRHV�QRW�KDYH�HTXLYDOHQW�FLUFXPVWDQWLDO�JXDUDQWHHV�RI�WUXVWZRUWKLQHVV��

$V�RIIHUHG��WKH\�DUH�VWDWHPHQWV�PDGH�RQ�D�SKRQH�FDOO��)XUWKHU��E\�'HIHQGDQW¶V�RZQ�DGPLVVLRQ��VKH�
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GLG�QRW�JLYH�3ODLQWLII�UHDVRQDEOH�QRWLFH�RI�WKH�LQWHQW�WR�RIIHU�WKH�VWDWHPHQW�DQG�LWV�SDUWLFXODUV��1RWLFH�

WKDW�'HIHQGDQW�ZRXOG�SUHVHQW�HYLGHQFH�WKDW�VKH�ZDV�QRW�VHUYHG�LV�QRW�HQRXJK��'HIHQGDQW�ZDV�UHTXLUHG�

WR�JLYH�QRWLFH�WR�3ODLQWLII�RI�WKH�LQWHQW�WR�RIIHU�&KULVWRSKHU¶V�PLG�-DQXDU\������VWDWHPHQWV�WR�(GPXQG�

DQG�WKH�SDUWLFXODUV�RI�VXFK�VWDWHPHQW DQG�GLG�QRW� 10,�5��(9,'������E�� 8QLWHG�6WDWHV�Y��5XIILQ������

)��G������������G�&LU���������KROGLQJ�WKH�QRWLFH�UHTXLUHPHQW�RI�5XOH�����LV�WR�EH�ULJLGO\�HQIRUFHG��

DQG�ODFNLQJ VXFK�QRWLFH��QR�HYLGHQFH�PD\�EH�DGPLWWHG�XQGHU�WKDW�H[FHSWLRQ��

)RU�WKH�DIRUHPHQWLRQHG�UHDVRQV��XQGHU�10,�5XOHV�RI (YLGHQFH�5XOH �����3ODLQWLII¶V�REMHFWLRQV�

DUH�6867$,1('�

&� 10,�5��(9,'���������� 7KHQ�([LVWLQJ�0HQWDO��(PRWLRQDO��RU�3K\VLFDO�&RQGLWLRQ

5XOH��������DOORZV�DGPLVVLRQ�RI�³>D@ VWDWHPHQW�RI�WKH�GHFODUDQW¶V�WKHQ�H[LVWLQJ�VWDWH�RI�PLQG�

�VXFK�DV�PRWLYH��LQWHQW��RU�SODQ��RU�HPRWLRQDO��VHQVRU\��RU�SK\VLFDO�FRQGLWLRQ��VXFK�DV�PHQWDO�IHHOLQJ��

SDLQ��RU�ERGLO\�KHDOWK���������´�10,�5��(9,'��������� 7KH�UXOH� KRZHYHU��GRHV�QRW�DOORZ�DGPLVVLRQ�RI�

VWDWHPHQWV�³RI�PHPRU\�RU�EHOLHI�WR�SURYH�WKH�IDFW�UHPHPEHUHG�RU�EHOLHYHG�´ ,G�

+HUH�� 'HIHQGDQW� DUJXHV WKDW &KULVWRSKHU¶V�PLG�-DQXDU\� ����� VWDWHPHQWV� WR� (GPXQG� DUH

HYLGHQFH�RI�&KULVWRSKHU¶V�WKHQ�H[LVWLQJ�VWDWH�RI�PLQG�UHJDUGLQJ�WKH�LVVXH�RI�VHUYLFH��'HIHQGDQW�SRLQWV�

WR�&KULVWRSKHU¶V WHVWLPRQ\� WKDW�KH�ZDV� WLUHG�RI�GHDOLQJ�ZLWK� WU\LQJ� WR� ILQG�'HIHQGDQW�DQG� WKDW�KH�

ZDQWHG�WR�VHH�WKH�&RPSODLQW�DQG�6XPPRQV�LQWR�KHU�KDQGV��DQG�WKDW KH�MXVW�ZDQWHG�WR�JHW�LW�RYHU�ZLWK�

DQG�WKDW�LV�ZK\�KH�VLJQHG�WKH�'HFODUDWLRQ�RI�6HUYLFH�

'HIHQGDQW� KRZHYHU� PLVXQGHUVWDQGV�WKH�5XOH��������H[FHSWLRQ��7KH�VWDWHPHQWV�PXVW�PHHW�

5XOH� ������¶V� IRXQGDWLRQDO� UHTXLUHPHQWV� RI� ³FRQWHPSRUDQHRXVQHVV�� FKDQFH� RI� UHIOHFWLRQ�� DQG�

UHOHYDQFH�´�8QLWHG�6WDWHV�Y��3RQWLFHOOL������)��G������������WK�&LU���������,Q�8QLWHG�6WDWHV�Y��%DUUD]D��

WKH�FRXUW KHOG�WKDW� ³>D@�NH\�FLUFXPVWDQWLDO�JXDUDQWHH�RI�WUXVWZRUWKLQHVV�LQ�UHVSHFW�WR�5XOH��������LV�

WKDW�LW�UHTXLUHV�WKDW�VWDWHPHQW�EH�FRQWHPSRUDQHRXV�ZLWK�WKH�GHFODUDQW¶V�µWKHQ�H[LVWLQJ¶�VWDWH�RI�PLQG��

HPRWLRQ��VHQVDWLRQ��RU�SK\VLFDO�FRQGLWLRQ�´�����)��G������������WK�&LU���������TXRWLQJ�8QLWHG�6WDWHV�
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Y��1DLGHQ������)��G������������WK�&LU����������,Q�%DUUD]D��WKH�FRXUW�IRXQG�WKDW�WKH�YLFWLP¶V�VWDWHPHQWV�

DERXW� LQWHQGLQJ� WR� WUDYHO� ZLWK� WKH� 'HIHQGDQW� WR� D� IULHQG� PDGH� WKH� GD\� EHIRUH� OHDYLQJ� ZLWK� WKH�

'HIHQGDQW�ZHUH�FRQWHPSRUDQHRXV�DQG�ZLWKLQ�5XOH���������,G��+HUH��WKH�&RXUW�ILQGV�WKDW�&KULVWRSKHU¶V�

VWDWHPHQWV� WR� (GPXQG� RFFXUUHG� DSSUR[LPDWHO\� D� PRQWK� DQG� D� KDOI� DIWHU� WKH� DOOHJHG� VHUYLFH� RQ�

'HIHQGDQW� DQG� ZDV� QRW� FRQWHPSRUDQHRXV�� ,QVWHDG�� WKLV� LV� D� ³VWDWHPHQW� RI� PHPRU\�´� ZKLFK� LV�

SURKLELWHG� E\� 5XOH� �������� 10,� 5�� (9,'�� ������� %HFDXVH� &KULVWRSKHU¶V� VWDWHPHQWV� ZHUH� QRW�

FRQWHPSRUDQHRXV��WKH\�GR�QRW�FRQVWLWXWH�D�GHFODUDQW¶V�WKHQ�H[LVWLQJ�VWDWH�RI�PLQG�

)RU�WKH�DIRUHPHQWLRQHG�UHDVRQV��XQGHU�10,�5XOHV�RI (YLGHQFH�5XOH ��������3ODLQWLII¶V�REMHFWLRQV�

DUH�6867$,1('�

'� 10,�5��(9,'������G�����'� ± 2SSRVLQJ�3DUW\¶V�6WDWHPHQW

/DVWO\��WKLV�&RXUW�DGGUHVVHV�WKH�REMHFWLRQ�XQGHU�10,�5XOHV�RI (YLGHQFH�5XOH ����G�����'���

10,�5XOHV� RI�(YLGHQFH�5XOH� ���� SURYLGHV� WKDW D� VWDWHPHQW� LV� QRW� KHDUVD\� LI� RIIHUHG� DJDLQVW� WKH�

RSSRVLQJ�SDUW\�DQG�WKH�VWDWHPHQW�ZDV�PDGH�E\�WKH�SDUW\�RU�WKH�SDUW\¶V�DJHQW�RU�HPSOR\HH�RQ�D�PDWWHU�

ZLWKLQ�WKH�VFRSH�RI�WKDW�UHODWLRQVKLS�DQG�ZKLOH�LW H[LVWHG��10,�5��(9,'������G�����'���1RUWKHUQ�3DF��

5\��Y��+HUPDQ������)��G��������������WK�&LU��������

+HUH��(GPXQG�&DPDFKR�WHVWLILHG�WKDW��VRPHWLPH�GXULQJ�PLG�-DQXDU\�������&KULVWRSKHU�FDOOHG�

(GPXQG�RQ�WKH�SKRQH�DQG�WROG�(GPXQG�WKDW�KH�>&KULVWRSKHU@�OLHG�DERXW�VHUYLQJ�WKH�6XPPRQV�DQG�

&RPSODLQW� RQ�+LODULR� DQG� WKDW� KH� >&KULVWRSKHU@� KDG� QRW� VHUYHG� WKH� 6XPPRQV� DQG�&RPSODLQW� RQ�

'HIHQGDQW EHFDXVH�KH�MXVW�ZDQWHG�WR�JHW�LW�RYHU�ZLWK�DQG�WKDW�LV�ZK\�KH�VLJQHG�WKH�'HFODUDWLRQ�RI�

6HUYLFH�

$Q� DJHQF\� UHODWLRQVKLS� LV� GHVFULEHG� DV� WKH� ILGXFLDU\� UHODWLRQ� ZKLFK� UHVXOWV� IURP� WKH�

PDQLIHVWDWLRQ�RI�FRQVHQW�E\�RQH�SHUVRQ�WR�DQRWKHU�WKDW�WKH�RWKHU�VKDOO�DFW�RQ�KLV�EHKDOI�DQG�VXEMHFW�WR�

KLV�FRQWURO��DQG�FRQVHQW�E\�WKH�RWKHU�VR�WR�DFW��5(67$7(0(17 �6(&21'��2)�$*(1&<�������������

7KH RQH�IRU�ZKRP�DFWLRQ�LV�WR�EH�WDNHQ�LV�WKH�SULQFLSDO�DQG�WKH�RQH�ZKR�LV�WR�DFW�LV�WKH�DJHQW��,G�
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$�SURFHVV�VHUYHU�LV�DQ�DJHQW�IRU�3ODLQWLII��JLYHQ�WKDW�WKH�SURFHVV�VHUYHU�LV�GLUHFWHG�WKH�SHUVRQ�

WR�EH�VHUYHG��WKH�MXULVGLFWLRQ�LQ�ZKLFK�WR VHUYH��DQG�ZKDW�WR EH VHUYHG�DQG�WKH�VHUYLFH�RI�&RPSODLQW�LV�

IRU�WKH�EHQHILW�RI�WKH�3ODLQWLII��6FKOHLW�Y��:DUUHQ������)��6XSS������������(�'��9D���������GLVFXVVLQJ�

DQG�ILQGLQJ�DJHQF\�UHODWLRQVKLS�EHWZHHQ�SURFHVV�VHUYHU�DQG�DWWRUQH\�IRU�ZKRP�SURFHVV�VHUYHU�ZDV�

VHUYLQJ�&RPSODLQW���+HUH��WKH�&RXUW�ILQGV�WKDW�&KULVWRSKHU�&DPDFKR�ZDV�DFWLQJ�DV�DQ�DJHQW�RQ�EHKDOI�

RI�3ODLQWLII�ZKHQ�KH�ZDV�VHUYLQJ�'HIHQGDQW� )XUWKHU��WKH�&RXUW�ILQGV�IRU�WKH�SXUSRVHV�RI�VHUYLFH�RI�

&RPSODLQW�DQG�6XPPRQV� &KULVWRSKHU�ZDV�VWLOO�DQ�DJHQW�RI�3ODLQWLII�ZKHQ�KH�PDGH�WKH�VWDWHPHQWV�WR�

(GPXQG� LQ�PLG�-DQXDU\� ������ )LQDOO\�� WKH�&RXUW� ILQGV� WKDW� &KULVWRSKHU¶V� VWDWHPHQWV� WR� (GPXQG�

UHODWHG�WR�KLV�GXWLHV�DV�DQ�DJHQW�RI�3ODLQWLII��QDPHO\�WKH�VXSSRVHG�VHUYLFH�RQ�'HIHQGDQW� 7KXV��WKH�

&RXUW�ILQGV�WKLV LV D�VWDWHPHQW�RIIHUHG�DJDLQVW�WKH�RSSRVLQJ�SDUW\�E\�KLV�DJHQW��&KULVWRSKHU�&DPDFKR�

)RU�WKH�DIRUHPHQWLRQHG�UHDVRQV��XQGHU�10,�5XOHV�RI (YLGHQFH�5XOH ����G�����'�� 3ODLQWLII¶V�

REMHFWLRQV�DUH�29(558/('�

9��&21&/86,21

)RU�WKH�DERYH�PHQWLRQHG UHDVRQV��&KULVWRSKHU�&DPDFKR¶V�VWDWHPHQWV�WR�(GPXQG�&DPDFKR�
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