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IN THE SUPERIOR COURT
OF THE

COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS

COMMONWEALTH OFTHE
II NORTHERN MARIANA ISLANDS,

12 Plaintiff,

Defendant.

PATRICK MENDIOLA CALVO,
14

CRIMINAL CASE NO. 08-6105
)
)
)
) ORDER GRANTING GOVERNMENT'S
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THIS MAITER came before the Court on June 19, 2009 at 9:30 a.m. on the

Government's Motion to Introduce Fresh Complaint Evidence. Defendant appeared with his

counsel of record G. Anthony Long. Assistant Attorney General Brian Gallagher appeared 0n

behalfof the Commonwealth of the Northern Mariana Islands (Commonwealth).
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II. STANDARD

The fresh complaint doctrine is well established in common law, but has no precedent in

the Commonwealth. See People v. Brown, 883 P.2d 949, 953-57 (Cal. 1994)(Describing the

history of the fresh complaint doctrine). To adopt a new legal doctrine in the Commonwealth

that has been established as common law in other United States jurisdictions, the prerequisites of

7 CMC § 3401 must be satisfied. Section 3401 states

In all proceedings, the rules of common law, as expressed in the
restatements of  the law approved by the American Law Institute and, to the extent
not so expressed as generally understood and applied in the United States, shall
be the rules ofdecision in the courts of the Commonwealth, in the absence of
written law or local customary law to the contrary; provided, that no person shall
be subject to criminal prosecution except under the written law of the
Commonwealth.

7 CMC § 3401 (Emphasis added). To satisfy Section 3401, it must be shown that a majority of

the United States jurisdictions have adopted and apply the fresh complaint doctrine. See

Commonwealth v. Demapan, 2008 MP 16, ¶¶27-29.

Today, a majority1 of jurisdictions have embraced the fresh complaint doctrine,

applicable in criminal prosecutions for rape and other sexual assaults. See Russell Coombs,

Reforming New Jersey Evidence Law on Fresh Complaint of Rape, 25 Rutgers L.J. 699 (1994).

"The main practical effect of the [fresh complaint doctrine] is to permit a prosecutor to introduce

evidence ofan alleged [sexual assault] victim's extrajudicial allegations that the crime occurred,

under circumstances where they would be otherwise inadmissible under the hearsay rule." ld. at

699. "[E]vidence of fresh complaint is not offered as proof of the truth ofthe matter contained .

I At least 26 states and the District of Columbia have adopted some variation ofthe fresh complaint doctrine,
23 including: Nathaniel v. State, 668 P.2d 851 (Alaska Ct. App. 1983); People  v. Brown, 883 P.2d 949 (Cal. 1994);

People v. Gomez, 519 P2d 1191 (Colo. 1974); State v. Troope, 677 A.2d 917 (Conn. 1996); Fletcher v. State, 698
24 So. 2d 579 (Fla. Dist. Ct. App. 1997); Burnett v. State, 225 S.E.2d 28 (Ga. 1976); People v. Lawler, 568 N.E.2d 895 
 

III 1991); State v. Weisbrode, 653 A.2d 41 1(Me. 1995); Gaerian v. State, 860 A.2d 396 (Md. Ct. Spec. App. 2004);
25 Commonwealth v. King, 834 N.E.2d 1 175 (Mass. 2005); People v. Lawson, 192 N.W.2d 60 (Mich. 1971); State v.

Zaccardi, 159 N.W.2d 108 (Minn. 1968); State v. Gray, 423 S.W.2d 776 (Mo. 1968); Statev. Davis, 334 N.W.2d
26 450 (Neb. 1983); State v. Woodard, 769 A.2d 379 (N.H. 200]); State v. Hill, 578 A.2d 370 (N.J. 1990); People v.

McDaniel, 611 N.E.2d 265 (N.Y.  1993); State v. Crissman, 287 N.E.2d 642 (Ohio Ct. App. 1971); Statev. Baker,
27 610 P.2d 840 (Or. 1980); Commonwealth v. Freeman, 441 A.2d 1327 (Pa. 1982); State v. Barrett, 386 S.E.2d 242

(S.C. 1989); State v. Livingston, 907 S.W.2d 392 (Tenn. 1995); McCullough v. State, 710 S.W.2d 142 (Tex. Crim.
28 App. 1986); McManus v. Commonwealth, 429 S.E.2d 475 (Va. 1993); State v. Murley, 212 P.2d 801 (Wash. 1949);

Elliot v. State, 600 P.2d 1044 (Wyo. 1979); Battle v. United States, 630 A.2d 211 (D.C. 1993).

-2-



2

3

4

5

6

7

8

9

10

II

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

the complaint, rather it is used to respond to the fact finder's natural assumption that if the act

complained of had occurred, an early complaint would have been made." G. Michael Fenner,

Law Professor Reveals Shocking Truth About Hearsay, 62 UMKC L. Rev. 1, 38 (1993). Also,

"[i]n prosecutions for rape and other sexual assaults, the fact that the victim made a complaint

shortly after the offense can be shown during the state's case-in-chief, either through the victim's

testimony or through the testimony ofother witnesses." Dale Joseph Gilsinger, Annotation,

Application of Common-Law "Fresh Complaint" Doctrine as to Admissibility of Alleged

Victim's Disclosure of Sexual Offenses - Post-1950 Cases, 39 A.L.R.6th 257, Summary and

Comment (2008). Essentially, the evidence functions not as corroboration or substantive

evidence ofthe sexual assault, but only to sustain the credibility ofthe witness. Fenner, supra,

62 UMKC L. Rev. at 38. See also Gilsinger, supra, 39 A.L.R.6th at Summary and Comment

(Evidence of complaint may be shown for limited purpose ofcorroborating victim's testimony,

but not as independent evidence of the crime charged).

In light of the Court's review ofthe fresh complaint doctrine in other United States

jurisdictions and the arguments made in this case, the Court adopts the fresh complaint doctrine

in the Commonwealth and applies California's seminal case, People v. Brown, 833 P.2d 949

(1994), as a guide post. The Brown court defined the fresh complaint doctrine by stating:

[P]roofofan extrajudicial complaint, made by the victim ofa sexual
offense, disclosing the alleged assault, may be admissible for a limited,
nonhearsay purpose-namely, to establish the fact of, and the circumstances
surrounding, the victim's disclosure of the assault to others-whenever the fact that
the disclosure was made and the circumstances under which it was made are
relevant to the trier offact's determination as to whether the offense occurred.
Under such generally applicable evidentiary rules, the timing of a complaint (e.g.,
whether it was made promptly after the incident or, rather, at a later date) and the
circumstances under which it was made (e.g., whether it was volunteered
spontaneously or, instead, was made only in response to the inquiry ofanother
person) are not necessarily determinative of the admissibility ofevidence of the
complaint. Thus, the "freshness" of a complaint, and the "volunteered" nature of
the complaint, should not be viewed as essential prerequisites to the admissibility
of such evidence.

Brown, 833 P.2d at 950-51. Therefore, this Court will recognize evidence under the fresh

complaint doctrine, but, as held in Brown, only the fact that a complaint was made, and the
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circumstances surrounding its making, are ordinarily admissible; admission ofevidence

2 concerning details of the statements themselves, to prove the truth of the matter asserted, would

3 violate the hearsay rule. See Brown, 833 P.2d at 958. Finally, this Court has no duty to provide

4 a limiting instruction to the jury concerning evidence under the fresh complaint doctrine absent a

5 request for one. See id. at 955; See also People v. Clark, 193 Cal. App. 3d 178 (1987).

6

7 III. DISCUSSION

8 The Government has moved this Court to allow the victim's sister and mother to testify

9 to the substance oftheir conversations with the victim, pursuant to the fresh complaint exception

10 to the hearsay rule. See Pl.'s Mot. at 2. The Government argues that both the victim's sister and

11 mother are people that the victim would normally turn to for sympathy, protection or advice, and

12 therefore their testimony falls under the fresh complaint doctrine as an exception to the hearsay

13 rule. In response, Defendant argues that the :fresh complaint doctrine has not been adopted in the

14 Commonwealth and, if the evidence is admitted, the evidence is only admissible for the

15 nonhearsay purpose ofshowing a complaint was made and not for the truth ofthe matter

16 asserted. See Def.'s Opp'n at 5. Furthermore, if this Court admits the evidence as a hearsay

17 exception, Defendant requests a narrow limiting instruction to be given to the jury concerning

18 the evidence.

19 Since this Court has shown that the prerequisites of 7 CMC § 3401 have been satisfied,

20 the fresh complaint doctrine may be utilized as an exception to the hearsay rule in the

21 Commonwealth. However, as Defendant's argument points out, and under the standard that this

22 Court has adopted above, such evidence is only admissible to show that a complaint was made

23 and the circumstances surrounding the making of that complaint. Evidence concerning the

24 details of the statements themselves, to prove the truth of the matter asserted, will not be

25 admissible as it would violate Com. R. Evid. 802. Therefore, the Government may present

26 evidence during its case-in-chief, through both the victim's sister and mother, that the victim

27 made a complaint and the circumstances surrounding the making ofthe complaint. However,

28
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neither the victim's sister nor mother may testify to ''the substance of their conversations" with

2 the victim as such testimony violates Com. R. Evid. 802.

3 Finally, Defendant requests that a narrow limiting instruction must be given to the jury

4 concerning this evidence. This Court will allow a narrow limiting instruction concerning

5 evidence that falls under the fresh complaint doctrine, and will allow the Defendant to submit an

6 instruction for the Court to consider.

7

8 IV. CONCLUSION

9 For the foregoing reasons, the Government's Motion to Introduce Fresh Complain

10 Evidence is GRANTED.

11

12 SO ORDERED this 28th day of July, 2009.
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