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IN THE SUPERIOR COURT
OF THE
COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS
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Defendants.
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Hantiff,
V.
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. INTRODUCTION

THISMATTER came onfor hearingon November 19, 2001, in Courtroom 205A at 10:00am.
on Fantiff’'s Motion for Summary Judgment. Michagl A. White, Esq. and Stephen J. Nutting, Esg.
appeared on behdf of Danid J. Sulliven(*Plantiff”). Pedro M. Atalig, Esq. appeared on behdlf of al three
Defendants: Yvonne |. Tarope (“Yvonne’), Marie Jo Espiritu Tarope (“Marie Jo”), and Lani Lane Epiritu
Tarope (“Lani”) (collectively “ Defendants’).! The Court, having reviewed the documents on file, having
heard the arguments of counsdl, and being fully advised, now rendersits decison.

[I. BACKGROUND

InOctober 1990, FrancesA. Mullins(* Frances’) filedfor divorceagaing Jose T. Tarope (“Jose’),
in the Superior Court of the State of Cdifornia, County of San Diego (“Cdifornia Superior Court”). On
April 18, 1991, the Cdifornia Superior Court entered a default judgment (* Cdifornia Judgment”) granting
the divorce, effective June 28, 1991, and ordering child support paymentsinthe amount of $3591.00 per
month, commencing May 1, 1991. In 1996, Frances retained Hantiff to collect child support in
accordance withthe Cdifornia Judgment. On December 19, 1996, the California Superior Court ordered
Joseto pay $218,179.81 in atorney feesto Plaintiff. See Francisca A. Taropev. JoseT. Tarope, DN.
61200 (Cal. Super. Ct. Dec. 19, 1996) (Order for Child Supp. Arrears, Interest and Pendty, Att'y Fees
and Cogts) (“Cdlifornia Order”).?

On April 23, 1998, Raintiff filed the California Order in the N.M.1. Superior Court as a Foreign
Judgment pursuant to the Uniform Enforcement of Foreign Judgments Act of 1994, 7 CMC 88 4401, et
seg. SeeSullivan v. Tarope, Civ. No. 98-0151 (N.M.I. Super. Ct. 1998). On May 6, 1998, Plaintiff
moved for an Order in Aid of Judgment and a hearing onthe motionwas heard on August 17, 1998. See
Tr. of ProceedingsonPl.’sMot. for anOrder inAid of J. (“Trans.”). On June 4, 1998, the Court granted

1 Jose T. Tarope had ten children: five children from his first wife, Catalina Igisomar, (Jose Jun Tarope, Jr.,
Yvonne, Lucy Igisomar Tarope, Lloyd Vincent Tarope, and Roy Eric Tarope); three children from his second wife,
Frances A. Mullins, (Cherilyn Argualas Tarope, Michelle Argualas Tarope, and Jose Arguaas Tarope, Jr.); and two
daughters from his third wife, Marivic Tarope, (Lani and Mary Jo). (See Tr. of Proceedings on Pl.’s Mot. for an Order
in Aid of J. at 4 11118-25, 5 11 1-6, 7 11 12-17, 8 11 14-22.)

2 The Cdifornia Superior Court entered judgment against Jose as follows: $301,266.20 as child support arrears
plus interest; $135,093.42 in penalties pursuant to CAL. FAMILY CODE 88 4720-4733; $319.09 in costs; and $218,179.81 in
attorney fees. See Cdifornia Order. The California Order also stated that al amounts were to be paid to the Client Trust
Account of Daniel J. Sullivan. Id.
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Paintiff’s Motion for a Writ of Execution on various properties, including: Tracts 21866-18, 21866-19,
and 21866-20. See Am. Wit of Execution of Nov. 30, 1998. On December 7, 1998, Paintiff
filed three complaints againgt Jose and histhree daughters. Yvonne, Mary Jo, and Lani. Plantiff asked
the Court to set asde Jose's conveyance of his properties by deed of gift to each of them, as being
fraudulent and therefore null, void, or without effect. See Sullivan v. Tarope, Civ. No. 98-1293 (N.M.I.
Super. Ct.), Sullivan v. Tarope, Civ. No. 98-1294 (N.M.I. Super. Ct.), Sullivan v. Tarope, Civ. No.
98-1295 (N.M.I. Super. Ct.). In each complaint, Plaintiff alleged that Jose conveyed his property on
January 27, 1997, after the issuance of the California Order. On January 6, 1999, Defendantsfiled thar

Answers. On April 16, 1999, the Court consolidated the three complaints for further proceedings.

OnOctober 22, 1999, Haintiff moved for Partid Summary Judgment on the issue of whether the
Cdifornia Superior Court had jurisdiction over Jose when it entered the California Order ordering him to
pay child support. See Pl.’s Mot. for Partiad Summ. J. On August 29, 2000, the Court ruled that the
Cdifornia Superior Court hadjurisdictionand granted Plantiff’ sMotionfor Partial Summary Judgment and
denied Defendant’s Motion to Dismiss. See Sullivanv. Tarope, Civ. No. 98-1293 (N.M.I. Super. Ct.
Aug. 29, 2000) ([Unpublished] Order Re Fl.’s Moat. for Summ. J. and Def.’s Mot. to Dismiss).

On September 17, 2001, Plaintiff moved for summary judgment and asked the Court to declare
the deeds of gft from Jose to his three children void, thus permitting the properties to be subject to
execution. See Pl.’sMem. of Law in Supp. of Mot. for Summ. J. On September 28, 2001, Defendants
opposed the mation. See Defs” Opp'n to Mot. for Summ. J. The Court heard ora arguments on
Maintiff’s motion on November 19, 2001.

[Il. UNDISPUTED FACTS

The Court finds that there is no genuine issue as to the following facts

1 In 1995, Jose suffered a heart attack. See Decl. of Jose Tarope (“Jose’ s Decl.”).

2. On October 2, 1996, Jose wrote aletter to hisformer wife and his three children who
werelivinginCdiforniaat that time. SeePl.’sMemo. in Supp. of Mot. for Partid Summ. J,, Ex. E (“ Letter
Ex. E’). Inthisletter, Jose explained hisinability to pay Plaintiff’s fees, hispoor hedth condition, and his

love and affection towards his children. Id.
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3. On December 19, 1996, the California Superior Court ordered Jose to pay attorney
feesto Paintiff. See P.’sMot. for Summ. J. at 2; Cdifornia Order.

4, On January 7, 1997, eighteen days after the entry of the Cdifornia Order, Jose conveyed
his propertiesto Lani, Mary Jo, and Yvonnefor his naturd love and affection. See Pl.’s Mot. for Summ.
J Ex. 2

5. Without any consideration, Josedeeded Tract 22628-E-1 to Lani, who was about three
years old at the time of the conveyance. See Trans. at 9 11 6-14, 41 11 4-7. Atthetimeof the Order in
Aid of Judgment hearing, Jose continued to live in the house on said property, and continued to maintain
possessionand control over it, despite the conveyanceto Lani. See Trans. at 10 11114-23, 39 1118-23,
41 111 8-10.

6. Without any consideration, Jose deeded Tract 1691-2 to Mary Jo, who was abouit five
years old at the time of the conveyance. See Pl.’sMot. for Summ. J. Ex. 3; Trans. at 9 1 2-5, 14 11 1-
8, 39 114-17. Prior to the transfer, Jose did business on the property as Chemiboy Enterprises, which
also passad to his daughter with the property. See Trans. at 13 1 11-15, 14 11-4. Atthetimeof the
Order in Aid of Judgment hearing, the business was leased out for $500.00 amonth. Furthermore, Jose
offset one month’s rental payment in congderation for the payor's service in repairing Josgscar. 1d. at
28 117-16. Therewere dso four roomsat the back of the businessthat Jose rented out. 1d. at 19 1 16-
25, 20 91112-4, 36 11 7-19. Inaddition, therewasathird building on the property that Jose used to operate
asafast-food and pool hall. 1d. at 36 1 14-25, 37 1 1-24.

7. Jose also deeded Tract 22886 to his daughter Y vonne, who was over the age of eighteen,
without any consderation. See Pl.’s Mot. for Summ. J. Ex. 4; Trans. at 43 [ 2-6. In March 1998, Jose
leased the property, under his name, for $500.00 a month to be used as abarracks. See Trans. at 43 1
15-25, 44 1 12-17, 45 1 17-19. At thetime of the Order in Aid of Judgment hearing, Jose continued
to collect the rental payments from said lease. 1d. at 45 1 9-15.

8. At the time of conveyance, Jose owed at least $520,000.00 to different individuas,
including Frances, for back child support and Plantiff for attorney fees. See Trans. at 64 [ 2-8. Jose's
conveyance of his propertiesto his three daughters left him insolvent. He was left without any land and he
had no money inthe bank. 1d. a 60 11 5-6, 63 [ 17-18. Furthermore, he had no assets other than his
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persond thingsin hishouse Id. at 28-34. Both he and hiswife were unemployed. 1d. at 11 1 12-16.
At the time of the hearing, Jose was gpplying for food stamps. 1d. a 57 111 10-15. During this same
period, he received no income from Socia Security or retirement. 1d. at 12 1114-17, 23 1111-2. Theonly
income Jose had was fromthe rental paymentsfromthe properties he purportedly conveyedto his children.
Id. at 17 9 14-25, 18 1 1-9. In fact, Jose did not have enough money for food and clothing for his
family. 1d. at 57 11 8-12, 59 1[1124-25, 60 { 1.
V. QUESTION PRESENTED

Whether the Court should void Defendant’ s conveyancesof L ots22628-E-1, 1691-2, and 22886

to histhree daughters, where Defendant had congtructive notice of the default judgment infavor of Plantiff.

V. ANALYSIS

A. Summary Judgment Standard

The standard for summary judgment is set forth in Rule 56 of the Commonwedlth Rules of Civil
Procedure. Rule 56(a) provides:

[a] party seeking to recover uponadam . . . may . .. move with or without supporting
affidavits for a summary judgment in the party’ s favor upon dl or any part thereof.

Com. R. Civ. P. 56(a). Rule56(c) continues:

[t]he judgment sought shell be rendered forthwith if the pleadings, depositions, answversto

interrogatories, and admissions on file, together with the affidavits, if any, show that there

IS no genuine issue as to any materid fact and that the moving party isentitled to judgment

as amatter of law.
Com. R. Civ. P. 56(c). Onceamovant for summary judgment has shown that no genuineissue of materid
fact exigts, the burden shiftsto the opponent to show that suchanissue doesexist. Rileyv. Pub. Sch. Sys,,
4 N.M.I. 85,89 (1994). The opponent, by affidavit or otherwise, must set forth specific facts showing a
genuineissuefor trid. 1d. A fact in contention is consdered materid only if its determination may affect
the outcome of the case. See Andersonv. Liberty Lobby, Inc., 477 U.S. 242, 248-49, 106 S. Ct. 2505,
2510, 91 L. Ed. 2d 202, 212 (1986). The party opposing summary judgment must show the existence
of a genuine dispute of materid fact in the context of any subgtantive evidentiary burdens of proof that
would apply at atrid onthe merits. Id. at 253, 106 S. Ct. at 2512, 91 L. Ed. 2d at 214; seealso Romano

v. Merril Lynch, Pierce, Fenner & Smith, 834 F.2d 523, 527 (5th Cir. 1987); Idaho v. Hodel, 814
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F.2d 1288, 1292-93 (9th Cir. 1987). “Thus, in ruling on amotion for summary judgment, the judge must
view the evidence presented throughthe prism of the subgtantive evidentiary burden.” Anderson, 477 U.S.
at 254,106 S. Ct. at 2513, 91 L. Ed. 2d at 215. Defendants cannot oppose summary judgment merely
by making conclusory statementsor sating legd conclusons that plaintiffs have falled to stateadamupon
whichrelief can be granted.* See Gov't of the N. Mariana Islandsv. Micronesian Ins. Underwriters,
Inc., 2 CR 760, 770 (Trid Ct. 1986) (citing Fontenot v. Upjohn Co., 780 F.2d 1190, 1195-96 (5th
Cir. 1986)). Defendants must substantiate the broad allegetions of their answver with a “competent,
meaningful, or factua response whichwould necessitate atria [onthe issuespresented], withthe attendant
time and expense” Id. at 771.

B. Affidavits Re " Partida’ Stricken

Faintiff moved for summary judgment, claming thet there are no genuine issues of materid facts
indispute. Plaintiff contendsthat Jose' s conveyances of al of his property to hischildren, without vauable
congderation, and without relinquishing possession and control over the properties, after the entry of the
Cdifornia Order, congtituted fraud upon Plantiff. Defendants counter by averring that Jose’ s conveyances
in 1997 were a “partida’ and thus, summary judgment should be denied, asthere are genuine issues of
materid factsin disoute.

To hift the burden of proof to Defendants, Plantiff, asthe movant ina summary judgment motion,
need not support his motion with affidavits or smilar materids that negate the opposing party’s claim, but
need only point out to the tria court the absence of evidence to support the nonmoving party’s dams.
Pantiff asked the Court to consider that fact that Jose never raised the issue of “partida’ in hisletter to his
family prior to the conveyances, at the Order in Aid of Judgment hearing conducted inthe N.M.1. Superior
Court, or anywhereinhis pleadings, prior to filinghisoppositionto Plantiff’ smotionfor summary judgment.
See Letter Ex. E; Trans. at 2. In addition, Plaintiff lso argues that the satementsin Jose’ sand Yvonne' s

affidavits were nothing more than conclusory statements made without any supporting facts that Jose

3 See Cabrera v. Heirs of De Castro, 1 N.M.I. 172, 176-77 (1990) (holding that a party opposing a motion for

summary judgment cannot merely make conclusive statements); see also Griggs-Ryan v. Smith, 904 F.2d 112, 115 (1st
Cir. 1990) (holding that mere conclusions will not suffice); Santos v. Santos, 4 N.M.I. 206, 211 (1994) (holding that “merely
stating that it was his belief that he owned the land as the result of a partida did not create a factual dispute on the issue
of ownership”).
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performed a“ partida’. See Pl.’s Reply Mem. at 2-3. By showing that there is no evidence to support
Defendants claims, the burden shifts to Defendants to prove the existence of andement essentid to their
clam that Jose conducted a“ partida.”

Here, the only evidence Defendants presented were Jose' s and Y vonne' saffidavitsin support of
Jose’sdamof “partida.” Commonwedth Rules of Civil Procedure 56 (€) setsthe standard for affidavits,
and provides, inpertinent part: “[s|upporting and opposing afidavitsshal be made on personal knowledge,
shdl set forth such facts as would be admissible in evidence, and shdll show afirmatively that the affiant is
competent to testify to the matters Sated therein.” Commonwesdlth case law haslong held that the court
may strike an affidavit that does not comply with Rule 56(e). See Gov't of the N. Mariana Islandsv.
Micronesian Ins. Underwriters, Inc., 2 CR 760, 763 (Trid Ct. 1986) (driking affidavit and granting
summary judgment where afidavit contradicted prior depositionstatements of affiant and affidavit also not
relevant to digpositive issues); see also Concepcion v. Am. Int’| Knitters Corp., 2 CR 939, 942 (Dist.
Ct. 1986) (citing Anderson v. Liberty Laobby, Inc., 477 U.S. 242, 254, 106 S. Ct. 2505, 2513, 91 L.
Ed. 2d 202, 215 (1986) (holding that “[t]hereisno genuine issue of materid fact if the evidence presented
in opposing affidavits is of insuffident caliber or quantity to dlow arationd finder of fact to find for the
opponent by clear and convincing evidence”)).

In ther affidavits, Jose and Yvonne made a general clam that Jose performed the Chamorro
custom of “partida,” but they falled to state any factsthat a* partida’ was performed inamanner cons stent
withthe law of “partida” See Jose's Dedl.; Yvonne' s Decl.; see also Pangelinan v. Tudela, 1 CR 708
(Digt. Ct. App. Div. 1983). Jose stated in his affidavit, amply that “[d]ue to my aling hedth in 1995, |
performed the Chamorro custom of ‘partida’ | divided my landsasfollows....” See Jose'sDecl. 1
8, 9. Yvonne dated in her affidavit, “[m]y father before givingmethe deed of gift performed a*partida’.”
See YvonnesDedl. 114. Thedffidavits did not state the time, place, or family members present when the
“partida’ was made. Both affidavits smply made generd, conclusve statements that Jose conducted a
“partida’ without any proper factua support. The Court, therefore, strikes Jose’ sand Y vonne saffidavits
pursuant to Com. R. Civ. P. 56(€). Assuch, intheabsence of any factud evidence supporting Defendants
clam of “partida,” the Court finds that Defendants failed to show that there are genuine issues of materid

facts.
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C. Defendants Conveyed Propertiesin Fraud of Creditors

The Court next addresses Plaintiff’s clam that Jose's conveyances of Lots 22628-E-1, 1691-2,
and 22886 to his daughters were done to defraud creditors. As stated earlier, Plaintiff argues that Jose's
actions in conveying the properties to his children condtituted a fraud upon Paintiff. See Pl.’s Mot. for
Summ. J. at 7. Plantiff further contendsthat such conveyancesare subject to recision and cancellation under
the commonlaw doctrine of fraudulent conveyances. specificaly, badges of fraud. Idat 11. Onthisissue,
Defendants argue that thereis no need to apply the common law principle of fraudulent conveyancesin this
case because the Commonwesl thdoes not have a satute governing the transfer of redl property infraud of
creditors, and evenif fraudulent conveyance was applied through the badges of fraud, Defendants actions
did not give rise to the leve of fraud contemplated by the common law. See Def.’s Opp’'n at 2-4.

The Commonwedlthhas no statutory law regarding atransfer of red property in fraud of creditors.
In the absence of written law or loca customary law to the contrary, the Court turns to the rules of the
common law, as expressed in the restatements of the law as approved by the American Law Indtitute, and
to the extent not so expressed, as generdly understood and applied in the United States. See 7 CMC 8
3401; TrinityVentures, Inc.v. Guerrero, 1 N.M.1. 54, 61 (1990); Adav. K. Sadhwani’s, Inc., 3N.M.I.
303, 308 (1992); Castrov. Hotel Nikko Saipan, Inc., 4 N.M.1. 268, 275 (1995), appeal dismissed, 96
F.3d 1259 (9th Cir. 1996).* The Restatement provides, in pertinent part, “[a]ninter vivos donative transfer
of property, which property is not exempt from the clams of creditors of the donor, that leaves the donor
unable to meet the claims of creditorsis subject to the statuteinthe controlling state on transfers in fraud of
creditors.” See RESTATEMENT (SECOND) OF PROPERTY (DONATIVE TRANSFERS) § 34.3(1) (1992).

“The higtory of the law of fraudulent conveyances shows that, from the earliest times, transfers of
personal property infraud of creditors have been deemedvoid at commonlaw.” Ocklawaha River Farms
Co. v. Young, 74 So. 644, 648 (Fla. 1917). A creditor is defined asonewho hasaclaim, i.e, aright to
payment, “whether or not the right is reduced to judgment, liquidated, unliquidated, fixed, contingent,
matured, unmatured, disputed, undisputed, legd, equitable, secured, or unsecured.” UNIF. FRAUDULENT

4 With regards to Defendants' clam that the common law principle of fraudulent conveyances should not be
applied because the Commonwealth does not have such a statute, the Court finds that Defendants' claim is meritless.
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TRANSFER ACT 8 1(3)-(4) (1984). The principle underlying the common law was that, the creditor “had
adamuponthe property of his debtor congtituting the fund from which the debt should be paid.” Young,
74 S0. a 648. If the debtor, in digposing of his property, ignores the equitable right of his creditorsto be
paid out of the property in his hands, with the intent to delay or defraud his creditor, such dispostion is
deemed inequitable and void. Id. at 649.

The quedtion of fraud involves the dement of intent. See Inre Gafco, Inc. v. H.D.S Mercantile
Corp., 263 N.Y.S.2d 109, 114 (N.Y. Civ. Ct. 1965). Becauseit isdifficult to look into a person’s mind
for purposes of ascertaining intent, it is often necessary to consider the circumstances surrounding the
assignment and to determine the intent fromwhat he did or failed to do. Id. By reason of its nature, fraud
is usudly very difficult to prove by direct evidence. See Pergrem v. Smith, 255 SW.2d 42, 44 (Ky.
1953); see also Battjes v. United States, 172 F.2d. 1, 5 (6th Cir. 1949).

Surrounding circumstances whichusudly accompany anintent to hinder, delay or defraud creditors,
and from which fraud may be inferred are called “badges of fraud.” See Timmer v. Pietrzyk, 261 N.W.
313, 314 (Mich. 1935). The*"term ‘badge of fraud” means any fact tending to throw suspicion upon the
questioned transaction. It raises an inference that the conveyance was fraudulent, and throws upon the
partiesto the transactionthe burden of making a satisfactory explanationby more persuasive proof of good
fath than is ordinarily required.” Leonardo v. Leonardo, 251 F.2d 22, 26 (D.C. Cir.1958). See also
United States v. Edwards, 572 F. Supp. 1527 (D. Conn. 1983); Pergrem, 255 SW.2d at 44, Bentley
v. Caile, 286 N.W. 163, 164 (Mich. 1939); Payne v. Gilmore, 382 P.2d 140 (Okla. 1963). Inadequacy
of congderation is abadge of fraud. See Granger v. Granger, 296 N.W. 288 (Mich. 1941); Harrisv.
Shaw, 272 SW.2d 53, 55 (Ark. 1954). The grantor’s continued possesson of the property following
conveyanceto another isalso hdd to be abadge of fraud. See Renn v. Renn, 179 SW.2d 657, 660 (Ark.
1944); Godfrey v. City of Cochran, 65 S.E.2d 605, 611 (Ga. 1951). Among the indicia, or badges, of

5 Generally, the only method of determining actual intent is by a consideration of the circumstances surrounding
the transaction. Bentley v. Caile, 286 N.W. 163, 164 (Mich. 1939). The court in De West Realty Corp. v. I.RS, 418 F.
Supp. 1274, 1279 (SD.N.Y. 1976) discussed additional circumstances from which fraudulent intent would be inferred as
follows: “[actual intent to hinder, delay, or defraud] need not be proven by direct evidence but may be inferred (a) where
the transferor has knowledge of the creditor’s claim and knows that he is unable to pay it; (b) where the conveyance is
made without fair consideration; or (c) where the transfer is made to a related party (i.e,, husband to wife, corporation
to stockholder).”
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fraud, are: inadequacy of consderdtion, insolvency of transferor, relationship of the transferor and
transferee, pendency or threet of litigation, and transfer of the debtor’ s entireestate. See Payne, 382 P.2d
at 142-43. ThecourtinSherry v. Ross, 846 F. Supp. 1424, 1429 (D. Haw. 1994) identified eight badges
of fraud:

(1) Thetransferor isindebted or insolvent;

(2) The conveyanceis generd, i.e, the debtor’ sentire estate is diminished, thereby leaving

him insolvent;

(3) Congderation for the conveyance is absent;

(4) The conveyance is secret and concedled;

(5) The conveyance is made to afamily member or to one of close relaionship;

(6) The conveyance is made while a suit againgt the debtor is pending or threatening;

(7) The transferee takes the property in trust for the debtor;

(8) The debtor remains in possession, reserves the use and benefit, and deals with the

property as his own.

The gpplication of any or al of these badges of fraud, however, depends upon whether a creditor
isasubsequent creditor or apre-existing creditor. “ Although apre-existing creditor need only show badges
of fraud to establish an inference of fraud, a subsequent creditor must show fraud in fact or actud intent to
defraud.” Id.; see dso 37 Am. JUR. 20 Fraudulent Conveyances 88 139, 143 (1968); Lippi v. City
Bank, 955 F.2d 599, 607 (9th Cir. 1992). Here, Plaintiff is clearly apre-existing creditor. Jose’ sdebt to
Pantiff arose beforethe alleged fraudulent conveyance occurred. On December 19, 1996, the Cdifornia
Superior Court ordered Jose to pay attorney feesto Plaintiff. See CdiforniaOrder. Eighteen days later,
on January 7, 1997, Jose conveyed his propertiesto his daughters. See Ex. 2, 3, 4.

The Court, therefore, finds that Plaintiff has the burden of showing only badges of fraud to prove
fraudulent conveyance. See Benaventev. MarianasPub. Land Corp., 2000 MP 13 140 (holding that the
burden of proving fraud or misrepresentation is upon the party aggrieved thereby); seealso Sherry, 846 F.
Supp. a 1428 (holding that utilizationof the badges of fraud isfavorable to the creditor, because by smply
showing the existence of badges of fraud, a creditor's burden is stisfied). Having determined that Plaintiff
needs only to prove badges of fraud, we now turn to the facts to decide whether any of the eight badges
liged in Sherry exist in this case, thereby casting suspicion about whether a fraudulent conveyance took
place. After a careful review of the record, the Court finds the presence of at least Six badges of fraud in

the case at issue.

Firg, thetransferor isindebted or insolvent. Jose owed at |east $520,000.00 to different individuals,
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induding child support and attorney fees, prior to conveying his properties to his daughters. See Trans. 64
11 2-8. When Jose conveyed hisproperties to his daughters, he was left without any land. See Trans. 63
19 17-18. He had no assets other than his persond things inhishouse. Id. at 28-34. Asaresult of the
transfer, Jose' s debtsweregreater thanthe assets reachable by his creditors, thereby, leaving iminsolvent.®

Second, the conveyance is generd, thereby causing the debtor’ s entire estate to be diminished and
leaving him insolvent. See Ex. 2, 3, 4. Asareault of the transfer, Jose was | eft without any land or assets
other than his persond things. See Trans. at 63 11 17-18, 28-34. Jose and his wife are unemployed and
without any government assstance. 1d. at 11 11 12-16, 12 11 14-17, 23 [ 1-2. The only income Jose
has is from the renta payments from the properties he purportedly conveyed to his children. Id. at 17 1
14-25, 18 1111-9. Hehasno other source of money. Id. at 60 1 5-6, 26 1 16-20. In fact, he doesnot
have enough money for food and clathing for his family, and is currently applying for food stamps. Id. a
57 11 8-15, 59 124-25, 60 1 1.

Third, consderation for the conveyance is absent. Jose conveyed his properties for love and
affection and without any consderation. The love and affection of one's children is insufficient to support
a conveyance as agand the creditors of an insolvent grantor. See Terre Haute Brewing Co., Inc. v.
Linder, 7 N.W.2d 16, 18 (lowa1943); seealso Roddam v. Martin, 235 So. 2d 654, 656 (Ala. 1970).

See Trans. at: 41 4-7 and Ex. 2 (for Lani); 39 11 10-11 and Ex. 3 (for Marie Jo); 43 11 2-6 and Ex.
4 (for Yvonne).

Fourth, the conveyance was made to family members. Jose conveyed the propertiesto histhree
daughters, two of which wereminors. See Trans. at 9 11 9-14, 9 11 2-6; Ex. 2-4.

Fifth, the conveyance was made while a suit againgt the debtor was pending or threstening. The
conveyance was made just eighteen days after the Cdifornia Superior Court issued the Cdifornia Order

6 The lowa Supreme Court in First Nat'l Bank in Fairfield v. Frescoln Farms, Ltd., 430 N.W.2d 432, 436 (lowa
1988) held that the test for insolvency is the test embodied in the common law, as well as the Uniform Fraudulent Transfer
Act, i.e, “an individua debtor is insolvent if the sum of the debtor’s debts is greater than all of the debtor’s assets at
fair valuation.” UNIF.FRAUDULENT TRANSFER ACT 8§ 2(a) (1984). See also, UNIF.FRAUDULENT CONVEYANCE ACT § 2(1)
(1918); 37 AM. JUR. 2D Fraudulent Conveyances 8§ 15 (1968) at 704-05); 37 C.J.S. Fraudulent Conveyances § 106 (1948)
at 945-47.; United States v. Lombardi, 924 F. Supp. 361, 363 (D. R.l. 1996) (holding that a person is insolvent if the sum
of his debts is greater than all of his assets and he is presumed insolvent if he fails to pay his debts as they become due).
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againg Jose. See Cdifornia Order; EX. 2-4.

Ladtly, Jose, despite the conveyance, remains incomplete control and possession of the properties,
and continues to receive benefits from these properties. Here, Jose conveyed Lot 22628-E-1 to Lani on
January 7, 1997 but he dill liveson said property withhisthirdwife. See Trans. 8 1 14-15; Ex. 2. Infact,
when he was asked where he lived, he responded, “my house,” referring to Lot 22628-E-1.  See Trans.
at 9 1115-17. Inaddition, Jose conveyed Lot 1691-2 to Marie Jo dong with the business on it, Chemiboy
Enterprises. Id. at 13 11 11-15, 14 1 1-4. Though the businessisbeing leased out for $500.00 a month
payable to Marie Jo, Jose keepsthemoney. Id. at 14 {1 18-25, 15 1 1-15, 27 {1-7. Joseeven offset
one-month’s payment in consideration for the payer’s service in repairing Josg scar. 1d. at 28 11 7-16.
Furthermore, there are four rooms at the back of the business that Jose rents out to his friends. Id. at 19
19 23-24, 20 1112-4, 36 11 7-19. Thereisaso asecond building onthe property that Jose uses to operate
asafad-food and pool hall. 1d. at 36 1 14-25, 37 1 1-24. Moreover, on March 1998, one year and
fourteen months after conveying Lot 22886 to Y vonne, Jose leased out this property under his name for
$500.00 amonth to be used as abarracks. See Trans. at 43 1 15-25, 44 111 12-17, 45 1 17-19. Jose
negotiated and signed the lease and continues to collect rental payments. 1d. at 45 1 9-15. Ladly, Jose
testified that he took it upon himself to give whatever he had to his daughter instead of paying the people he
owes. Id. at 39 11 14-21.

The Court findsthat the presence of even one of these“ badges of fraud” may stamp the transaction
asfraudulent. See Paynev. Gilmore, 382 P.2d 140, 143 (Okla. 1963). Thus, aconcurrenceof severa
of these badges will always make a strong case for fraud. See United States v. Leggett, 292 F.2d 423,
427 (6th Cir. 1961). Asit is apparent that numerous “badges of fraud” arise from the undisputed facts
established by the record, these badges show that the conveyanceswere madeto avoid creditors, such as
Pantiff. The Court, therefore, finds that Jose conveyed his interests in dl three propertiesto Lani, Marie
Jo, and Y vonne with the intent to defraud Plaintiff.”

VI. CONCLUS ON

" With regards to Plaintiff's argument that Jose constructively defrauded Plaintiff, such argument has already
been addressed in the “badges of fraud” section above.
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For the foregoing reasons, this Court finds: (1) there are no genuine issues of materid fact in digpute
regarding Defendants daim of “partida,” and (2) there are no genuine issues of materia fact regarding
Jose's conveyance of his properties to his daughters to defraud creditors. Assuch, Jose' sdeeds of gift to
his children are deemed void and, thus, the properties are subject to execution by Fantiff as ajudgment
creditor. Therefore, Plaintiff’s Maotion for Summary Judgment is hereby GRANTED.

SO ORDERED this 19th day of March 2003.

I
VIRGINTA SABLAN-ONERHEIM, Judge Pro Tempore
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