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FOR PUBLICATION

IN THE SUPERIOR COURT
OF THE
COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS

MOSAMMAT JOINAB AKTER,
ak.a SHILA ANSAR,

FCD DI CIVIL ACTION NO. 98-0234

Faintiff,
V. ORDER FOLLOWING BENCH TRIAL
ANSARALL,

Defendant.
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. INTRODUCTION
THIS MATTER came on for bench trid on July 25, 2000, July 28, 2000, and February 12,
2001, on Haintiff's Complaint for divorce, distribution of the maritd estate, child and spousal support,
attorney fees and costs (“Complaint”). Plaintiff appeared with counsd, Stephen J. Nutting, Esg.
Defendant appeared withcounsd, Jay H. Sorensen, Esg. The Court, having considered the testimony of
the witnesses, exhibits admitted into evidence, and being fully advised in the premises, now renders its
decison.
[I. BACKGROUND
On June 16, 1998, Plaintiff filed the Complaint againgt Defendant. On July 27, 1998, Defendant
filed his Answer daming he was never married to Rantiff. On the same day, Plaintiff gpplied for
temporary orders for child and spousa support, attorney fees and costs and to restrain Defendant from
dispensing of any maritd property. The gpplication was supported by adeclaration submitted by Plaintiff’s
attorney and Mohammed Mokhlesur Rahman (“Mr. Rahman”), Rlantiff’s brother. Defendant, through
counsd, filed his declaration in oppositionto Pantiff’ smotionfor temporary orders. Plantiff’ sgpplication
for relief was heard on December 1, 1998. OnDecember 1, 1998, the court denied Flantiff’smotionfor
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temporary spousal and child support but found sufficent basis to give temporary possessionof Defendant’ s
family home in Bangladesh to Plaintiff.*

On April 13, 2000, the matter came on for astatus conference and trid setting hearing. A bench
triad was set for July 25, 2000.> Prior to trial, the parties agreed to hifurcate the trid into two phases: (1)
to determine whether the parties were married; and (2) if the court found that there was amarriage, the
case would proceed on the remaining issues. Thetria on the existence of the marriage was held on July
25, 2000, and continued to July 28, 2000. The court took the matter under advisement and on September
12, 2000 advised the parties that it would apply the standard set forth in RESTATEMENT (SECOND) OF
CoNFLICTSOF LAW § 283 (1989) to determine whether the parties were married.®> On the same day,
the court determined that the laws of Bangladesh would gpply and ordered the parties to prepare
memorandums of law on the requirements for a vaid marriage inBangladesh.* On October 2, 2000, the
court issued its decision concluding that based on the evidence presented on July 25, 2000, and July 28,
2000, the parties were married in Bangladesh on October 15, 1978.°

Thetrid on the remaning issueswas initidly caendared for October 3, 2000, but at the hearing,
the court instead ordered the parties to brief severa issues of law regarding the distribution of the marital
estate and spousal and child support. Thetrid was continued to February 12, 2001.

[1l. FINDINGSOF FACTS

During the trid whichspanned atota of three days, July 25, 2000, July 28, 2000, and February

12, 2001, the court heard testimony from: Plantiff, Mr. Rahman, and Defendant. Plaintiff’ stestimony which

! See December 17, 1998, order of Associate Judge Juan T. Lizama.

2 On June 12, 2000, Defendant’s counsel moved to withdraw as counsel for Defendant and the matter was set

on July 10, 2000. The motion was apparently withdrawn as Attorney Sorensen continued to represent Defendant to date.
Thetria wasinitially scheduled to continue on July 24, 2000 but was moved to July 25, 2000.

3 S Order of September 28, 2000. RESTATEMENT (SECOND) OF CONFLICTS OF LAW 8§ 283(1) (1989) reads: “[t]he

validity of a marriage will be determined by the local law of the state which, with respect to the particular issue, has the
most significant relationship to the spouses and the marriage under the principles stated in § 6.” See also the factors
listed at RESTATEMENT (SECOND) OF CONFLICTS OF LAW § 6 (1989).

4 See Order of September 28, 2000.

5 See Akter v. Ali, Civ. No. 98-0234 (N.M.I. Super. Ct. Oct., 2000 )([Unpublished] Order).
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was entirdy in Bangoli was trandated to English by a Bangoli trandator. Defendant and Mr. Rahman
whose fird language is Bangoli chose to testify in English. There were anumber of exhibits admitted into
evidence®

At the outset, the Court notesthat the parti esthroughout the triad held completely different positions.
Pantiff took the pogtion that she was married to Defendant and that they have one child by adoption,
Rima Defendant, on the other hand, testified that he was never married to Plaintiff and that he has no
children, adopted or naturd, withFlantiff. Because the outcome of this case rests solely on the credibility
of the parties, the Court carefully considered the testimony of each party, their appearance, demeanor,
facid and physicd reactions to the questions posed by counsels ondirect and cross examination, and the
exhibits admitted into evidence. The Court finds that Defendant’ s testimony throughout the trid was
confused and contradictory and contained many inconssent statements which rase serious concerns
regarding the truthfulness of Defendant’ soverdl tesimony. Unlike Defendant, Plaintiff testified consstently
and cdlearly and offered writtenexhibitsto corroborate her testimony. Having considered dl the evidence,
the Court finds that Plaintiff’ s tetimony should be given far more weight and credibility than Defendant’s
testimony. As such, the Court hereby enters the following findings of fact:

1. Hantiff Mosammat Joinab Akter, ak.a Shila Ansar (“Akter”), is a citizen and resdent of
Bangladesh.” Plaintiff arrived on Saipan for the first time on June 30, 2000, to tetify in this case.

2. Déendant Ansr Ali (“Ali”) is a dtizen of Bangladesh who has resded in Saipan,
Commonwedth of the Northern Mariana |dands since February 1987. Defendant testified that he was
never married to Plaintiff and does not have a child, naturd or adopted, with her. Hetestified, however,
that he knows Plaintiff and damstha Rantiff was a progtitute in Bangladesh when he brought her to his
hometo carefor hismother. Defendant testified that he left Bangladesh in July of 1985 in search of better
opportunitiesand eventualy ended up on Saipanasanonresident worker in February 1987. In March of

1989, Defendant married a Palauan citizen and has five children with his Paauan wife.

6 See Exhibit Logsheets for July 25 and 28, 2000 and February 12, 2001.

" The Court submits that the Court has jurisdiction to hear this case based on Defendant’s residency in the
Commonwedlth, as it is undisputed that Defendant lived in Saipan continuously for a period of two years prior to the

filing of the Complaint.
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3. Prior to coming to Saipan, Plaintiff lived in Bangladesh where shewas born. Plaintiff cameto
Saipanto sue Defendant for divorce after hearing fromher brother, Mr. Rahman, that Defendant wastdling
people on Saipan that he was never married to Plaintiff. Plaintiff washurt and dishonored by Defendant’s
statements and because she had no money, asked Mr. Rahman to bring her to Saipan to pursue this case
againgt Defendart.

4. Pantiff tedtified that sometime in 1978 she met Defendant through her sster’ s husband who
arranged theinitia meeting between her and Defendant in Bangladesh. Therewas no period of courtship
between Fantiff and Defendant. The marriage and wedding preparation and ceremony were arranged by
family members, acommon practice in Bangladesh.

5. Plantiff and Defendant were married on October 15, 1978, at Plaintiff’s father's house.
Present at the wedding were dl her rdatives and the “Kagi” who married them in a Mosem ceremony.
The Kagi was appointed by the Bangladesh government to officiate at weddings and was responsible for
registering the marriage. Plaintiff testified that she had to obtain a copy of the “Nikah Nama,"® her
marriage certificate to Defendant, from the Kagi’s government office in Dhaka, Bangladesh because the
origind marriage certificate which she had, was destroyed in a flood sometime in 1978. The original
marriage certificate she attested contained origind sgnatures of both Defendant and Plaintiff. Plaintiff
offered into evidence the Nikah Nama to corroborate her tesimony regarding her marriage to Defendant.®

Mr. Rahman aso testified that he attended Plaintiff and Defendant’s wedding in 1978.

6. After they were married, Plaintiff and Defendant lived together in Defendant’s Sster’ s house.
INn1979, to hdp improve ther livelihood, Defendant obtained ajob in Saudi Arabia as an overseasworker.
He left Plantiff to work in Saudi Arabiaon August 11, 1979. He returned to Bangladesh for a 40-day
vacation on December 22, 1980. While in Bangladesh, he lived with Rantiff, as husband and wife, for
about 34 of the 40 days. He returned to work in Saudi Arabiain January 1981. In December of 1982,
Defendant returned to Bangladesh. Between 1982 and 1985, Defendant made frequent trips to Saudi

8 See Pl’sEx. 1. The Court notes that the same document was previously admitted into evidence at the

December 1, 1998 hearing before Associate Judge Lizama.

9 d.
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Arabia but lived mostly in Bangladeshduring that period with Rlaintiff and Rima, their daughter by adoption.
Pantiff tedtified that shortly after 1982, she and Defendant owned a minibus business to support their
family. Plaintiff offered acopy of insurance coverage for the minibus the parties owned to corroborate her
testimony that she and Defendant had a minibus business™®

7. Defendant and Plaintiff have no natura children together. Flantiff and Defendant adopted a
child, Rima, by local custom in December 1982. Plaintiff testified that in December of 1982, she and
Defendant met two womenonthe way to Plantiff’ s father' s housewho spoke of achild whose father died
before her birth and raised concerns that the mother of the child could not marry asaresult of her child's
circumstances. Hearing that, Defendant and Plaintiff offered to adopt the child. That child was Rima, a
nine-month old child who was born on March 31, 1982. Haintiff tedtified that Rima was adopted
according to the Bangladesh way, with the gpprova of the birthmother and the villagerswhere the natural
mother was born. There were no lega papers prepared. Rima's adoption became effective when
Defendant assumed custody and responsibilityover thechild. To corroborate her testimony that Defendant
assumed custody of Rima, Plaintiff produced photographs taken in 1985 of Rimawith Defendant.™

8. After the adoption in 1984, Faintiff, Defendant and Rima lived at Defendant’s Sster’ s house
and later moved to live with Defendant’ smother at Defendant’ sfamily home. Defendant lived with Plaintiff
and Rimaand his mother until he lefit Bangladeshinduly 1985. Plaintiff and Rimaremained in Bangladesh
to care for Defendant’s elderly mother while Defendant was overseas until her desth in May of 1987.
Pantiff offered several photographs of Defendant, Plaintiff and Rima and Defendant’s mother taken
sometime in 1985 to corroborate her testimony regarding her familia relationship with Defendant and his

mother.!2
9. In 1984, Defendant and Paintiff, as husband and wife, acquired a parce of land in
Bangladesh.®® Anticipating his departure from Bangladeshin July 1985, Defendant appointed Plaintiff, his

10 See Pl.’s Ex. 7 - Documents include both Ali and Akter’s names.

1 sep’sEx. 11.

2 sepl’sEx. 11

13 sePl’sExs 2& 5.
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lawful wife, with his power of attorney to care, manage, protect, sde or trandfer their property during his
absence from Bangladesh. ™

10. Defendant |eft Bangladesh in July 1985 to work overseas. While away from Bangladesh, he
continued to communicatewithand support Plantiff and Rimauntil late 1994. According to testimony and
documents provided by Pantiff, Defendant provided support to her and Rima throughout their marriage
until 1994. Defendant sent an averageof $151.71 (U.S.) monthly during that period.*> For some unknown
reasons, Defendant stopped dl communications with Rantiff in late 1994 and early 1995. HMaintiff
continued to try to reach Defendant by telephone but for some reason Defendant did not accept the cdls.
From 1995 to thefiling of the Complaint in June of 1998, Plaintiff conducted hersdf as Defendant’ swife
carying for thair child Rima, paying debts that Defendant owed to creditors, and maintained and pay
property taxes on the property the parties owned in Bangladesh. Plaintiff continued to be loyd to
Defendant and made hersdlf available emationdly to himuntil she heard that Defendant was spreading lies
about his marriage to Plaintiff. Emotiondly distraught, Plaintiff filed for divorce on Saipan with the
assigtance of her brother, Mr. Rahman.

11. Left without other means of support from 1995, Plaintiff was forced to survive on the charity
of her family members, epecidly Mr. Rahman. Plaintiff tetified that she asked Mr. Rahman, her brother
from Bangladesh, who was on Saipan working as a nonresident worker, to help support her and Rima
Mr. Rahmanprovided financid support to Plaintiff and Rima from late 1995 to the present. Mr. Ramman
came to Saipan with the hdp of Defendant, who helped recruit him to work as a nonresident worker
meking minimum wage.

12 When Defendant left Bangladesh in1985. Plaintiff was hounded by people Defendant owed
moneyto. Pantiff wasforced to find money to pay off debts Defendant incurred before 1985. According
to Fantiff, Defendant’ s creditors kept bothering her for money and to avoid getting into trouble withthose
people, she was forced to ask Mr. Rahmanto hep her. Mr. Rahman who worked on Saipan sent Plaintiff
$3,500 (U.S) in 1997. Plaintiff transferred one-half of the property she and Defendant bought in 1984

14 se Pl’s Ex. 5. The Court notes that the document, when trandated, identifies Plaintiff as Defendant’s wife.

1 sepP’sExs 88 9.
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as repayment for the money she received to pay off Defendant’s debt. The deed transferring haf of the
property was entered in August 1998. The property was transferred by Plaintiff under the power of
attorney given to her by Defendant in 1985. Paintiff testified thet the property she gave Mr. Rahman was
appraised at $3,500 (U.S.) in 1997.%° Sheindicated that the vaue of the lot she gave to Mr. Rahmanwas
based on aprice list provided by the Bangladesh government.

13. Paintiff and Defendant <till own the remaining one-hdf of the property they bought in 1984.
There is a house on that parcel of land which is located in an average or middle class neighborhood in
Bangladesh. The house has three rooms, an isolated bathroom, shower and kitchen with atin roof. It is
asmple modest house and is where Plaintiff and Rima have lived snce Defendant’s mother’s death. At
onetime, Flantiff had to rent part of the houseto help her makeendsmeet. Plaintiff, however, would have
grongly preferred not to do so because of the condition of the house and the smal 9ze and lack of privacy.
Maintiff testified thet the house isin much need of repair.

14. Defendant owns another lot in Bangladesh in his own name which he acquired before the
marriage and is Defendant’ s separate property.

15. Plantiff testified at trid, sheis40 years of age, hasathird grade education, has no marketable
skills to obtain employment, no job, and no job training or experience. She stated that she would need
about $290 (U.S.) per month to support hersdf and Rima and to keep the house that she livesin good
repair. She adso testified that she has no other property or income to support her. If Rlantff wereto sl
the house and property she has, she would not have any place dseto live. Plaintiff dso tedtified thet the
property could be sold for about $4,000 at thetime of trid.  According to Plaintiff, Rima, who turned 18
in March of 2000, isin high school in Bangladesh and has plansto go to college.

16. Pantiff was assgted financidly by Mr. Rahman, in bringing these proceedings. At thetime
of trid, Mr. Rahman had paid the following expensesin U.S. dollars on behdf of Plaintiff:

a Airfae $1,465.00
b. DHL expenses 77.00

16 Paintiff initially testified she sold the property to her brother for $3,500 (U.S.), but later clarified that she
deeded a portion of the property as repayment of the $3,500 she received from Mr. Rahman to repay Defendant’s debts.
Mr. Rahman did not hear of the transfer until February 12, 2001.
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c. $300 Monthly support from June 2000
until thetime of thetrid in Feb. 2001 2,400.00
d. Medica expenses 856.00

17. Defendant testified that he owned a taxi business on Saipan until December 2000. On
February 12, 2000, Defendant claimed he sold his business and was employed as a taxi driver because
the busnesswas not profitable. Defendant testified thet prior to the sde of hisbusiness, he had abusiness
account for Ali Enterprises (his taxi company) at Bank of Guam.'’ Plaintiff's exhibits 14 through 19
represent Ali Enterprises’ bank account from 1998 to December 1999, and showed average deposits of
$3,923 per month for operating the taxi busness. Defendant testified that he stopped operating his taxi
business in 2000 and started working as a taxi driver earning about $488 per month. The Court finds
Defendant’ s statement regarding his current income suspect, given his past earning ability.

18. Defendant testified that his company grossed $53,196 in 1995, $16,000 in 1996, $30,000
in 1997, $56,000 in 1998 and $50,000 in 1999.'® Defendant stated that at one point in 1995 and 1996,
his company owned five or seven vehicles but dams he sold dl his cars, including the car which he
operatesasataxi. Hetedtified he sold hiscarsafter the Complaint wasfiled to pay off insurance premiums
he owed and clams he has no money now. Defendant’ stestimony was so contradictory onthe stand that
it was not clear exactly how much Defendant received for the vehicles he alegedly sold. Throughout
Defendant’ s testimony regarding his income and business, he materidly understated the value of the taxis
he sold and changed his testimony when cross-examined by Plaintiff’s counsd.

19. Defendant’ s testimony regarding his current job as a taxi driver is aso suspect. Defendant
testified that the car he is currently operating does not belong to him but admitsthat the vehide il hasthe
name of histaxi company onthe door. He stated that he sold the car and businessto his Pal auan brother-
in-law who works at a garment factory making minimum wage. When asked whether his brother-in-law
obtained ataxi license to do business, Defendant stated that his brother-in-law had not done so because

hewastoo busy. When asked for how much he sold hiscurrent car to hisbrother-in-law, Defendant again

17 sePl’sEx. 14.

18 sePl’sExs. 14, 15, 16, 17, 18, and 19.
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fudged onthe exact price. Defendant testified that he sold the car for $3,000 and then retracted it and said
he was paid $300 to $400 depending on what Defendant’ s needs were at the time.

20. Defendant's contradictory statements regarding the sale of his business, his current
employment and the amount he received for the sde of the vehidesrai ses some serious concerns about the
veracity of Defendant’s overdl testimony. The Court is inclined to agree with Plaintiff’s argument that
Defendant’ s dleged sde of al the assets of histaxi business after the filing of the Complaint was a sham
done only to divest the maritd estate of al its assets to preclude an equitable distribution of the marita
estate.

21. Throughout the course of the proceedings, Defendant continuoudy provided perjurious and
fagfied testimony and evidenceto the Court. Defendant previoudy stated in siworndepositiontestimony
that he had not signed the power of atorney in favor of his wife, whichdocument clearly identified Plantiff
ashiswifein 19851 Later, in the face of irrefutable evidence, Defendant admitted , in court, that it was
his sgnature on the document entered as Exhibit 5.

22. The Court finds Defendant’s claim that he sold his businessand dl of its assets, to diminate
his credit, and to take a job earning approximately $488 per month, when he was previoudy making in
excess of $50,000 per year, is not reasonable, and therefore not credible. Defendant’ s testimony and
effortsto divest the assets contained in the marita estate only months, if not weeks, beforetria congtitutes
afraud, not on Plaintiff, but on the Court.®

23. The Court finds that Defendant has made every effort to limit or hide maritd assetsto avoid
digtribution of those assets or any portion thereof to Plaintiff. The Court further finds that because of
Defendant’ smanipulation of the marital assets, the Court cannot reasonably determine afar and equitable

digribution of the maritd estate.

19 sep’sEx. 12.

20 Defendant testified that he sold one of the vehicles to his brother-in-law another to a friend, also from
Bangladesh, a third to another person from Bangladesh, and a fourth to an unidentified Filipino man. At least two of
those vehicles were sold only weeks before trial on the property distribution and well after the Court issued its ordere
declaring the existence of the marriage.  The timing of the sale of these properties, and apparently non-arms length
transactions between relatives and friends of Defendant, forces the conclusion that the transactions were a sham, solely
done as afraud on the marital estate.
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24. Because of the difficulties in identifying and recovering marital assets from third party
transferees, Plaintiff has asked for permanent support in lieu of a distributionof the marita propertieshed
by the Defendant in Saipan. Plaintiff requested that she be given the red property in Bangladesh, where
she now resides, as her separate property.

IV. CONCLUSIONSOF LAW

A. Didribution of Marital Property

Section 1332 of Title 8 of the CommonwealthCode provides:“[n] o divorce may be granted unless
one of the parties has resided in the Commonwedth for the two years immediately preceding the filing of
the complaint.” This Court has jurisdiction over the parties divorce pursuant to 8 CMC 81332 in that,
Defendant has resided within the Commonwesdlth for more thantwo yearsimmediaidy preceding the filing
of the complant inthe ingtant maiter. Plaintiff has voluntarily submitted hersdlf to in per sonamjurisdiction
of the Commonweal th Superior Court by filing her petition for divorce in this Court. See7 CMC 8§ 1102.

See also Inre Marriage of Quay, 647 P.2d 693 (Colo. Ct. App. 1982).

No dngle theory of jurisdiction underlies a court’s jurisdiction over marital properties for the
purpose of property division aspect of a divorce case. Rather, the scope of a court’s power to act
depends upon the theory for its jurisdiction over aparticular case. In the indant case, the Court has in
personam jurisdiction as a result of Pantiff's filing the instant petition. The Court dso has in
personam jurisdiction over Defendant, as a result of his resdency within the Commonweslth for the
prescribed period of time pursuant to 8 CMC § 1332.

When a court hasin personam jurisdiction over each of the parties, it hasthe power to ded with
al aspects of the divison and didtribution of the parties property authorized under loca statutes, and its
orders canbe enforced by contempt powers. See e.g. Batesv. Bodic, 245 U.S. 520, 38 S. Ct. 182, 62
L. Ed. 44 (1918); see also Inre Marriage of Akins, 932 P.2d 863 (Colo. Ct. App. 1997); Massey v.
Ball, 595 A.2d 390 (Dd. 1991) (halding that a Delaware party submitted to a Wisconsin court’s
juridiction for dl ancillary matters relating to a divorce by authorizing counsd in Wisconan to enter a
“gpecid” appearance for the limited purposes of obtaining adivorce decree and by submitting aseparation
agreement for incorporation).

The only limitation on a court’ s authority to distribute property is that, it cannot directly affect or
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determine the title to real property located outsde the forum state. SeeBarrett v. Failing, 111 U.S. 523,
4 S. Ct. 598, 28 L. Ed. 505 (1884). While acourt may not direct another jurisdictionto determine the title
to real property located outside the forum dtate, it canenter orderswhichwould require a party to execute
atransfer of such property. See Ralskev. Ralske 85 A.D.2d 598 (1981) (holding that where thetrid
court had in personam jurisdiction over the parties, it has jurisdiction over their rights regarding foreign
reslty and could order the sdle of thet redlty); see also Fall v. Eastin, 215U.S. 1,30 S. Ct. 3,54 L. Ed.
65 (1909).

It is clear that this Court has the authority to order a distribution of the marital properties located
outside of the Commonwesglth and in Bangladesh in the case & bar. Although the Court cannot directly
order the officias in Bangladesh to makeatransfer of thetitle, the Court can order the parties to execute

documents of conveyance, as necessary, to transfer the property as the Court deemsfair and equitable.

B. Separation Date

The Commonwedth Marital Property Act of 1991, 8 CMC 88 1811-1834, codifies the
presumptionthat al property of spousesis marital property. Inparticular, “[I]Jcome earned or accrued by
a spouse or attributable to property of a spouse during marriage . . . is marital property.” 8 CMC §
1820(d). The act further defines the phrase, “during marriage” as.

aperiod from the date of marriage to the date of separation, dissolution, or the

death of a spouse.

‘Date of separation’ requires inquiry into the subjective nature of

the parties’ separation. A temporary separation for economic or social reasons

isnot enough. There must be a true breskdown of the marriage relationship, with

the parties living separately and gpart and with no present intent to resume the

marriage relaionship.

8 CMC § 1813(h).

The House Committee on Judiciary and Governmenta Operations added this definition of “ date
of separation” to the draft of the Marital Property Act in order to reflect its concern “with the common
practice in the Commonwedth of parties separating and living gpart after the breakdown of the marriage
without recourse to the court procedures of ather lega separation of divorce.” See House Standing
Committee Report No. 7-17A (Sept. 4, 1990) at 5.

In Hanan v. Hanan, Civ. No. 93-0643 (N.M.I. Super. Ct. Dec. 1, 1994) (Decree of Divorce:
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Equitable Didribution of Maritd Edateat 8), dtingInre Marriage of Von Der Nuell, 28 Cal. Rptr. 2d.
447, 448 (Cd. Ct. App. 1994), however, the court recognized that the merefact that the parties have lived
separately and apart does not condtitute a* separation” for purposes of the Marital Property Act. Rather,
the court must look to the parties conduct to see whether it evidences a complete and find bresk in the
marriage rdaionship. In Hanan, the court found:

[i]f one spouse bdlieves the marriage is il functiondl, and conducts hersdlf

accordingly without the other spouse informing her of the contrary, then she

is continuing to contribute to the marital community, even if the contribution

is limited to keeping hersdf emationdly available to the other spouse. As
long as a spouse continues such contributions, she is entitled to her share of

her spouse’s property.

Hanan at 10. In Hanan, athough the parties had been separated and living apart since 1978, the court
found that for purposes of the Marital Property Act, the partiesdid not separate until March of 1992, when
Dr. Hanan wrote to his wife requesting a divorce.

Inthe indant case, Defendant hasbeen physcaly separated from Flantiff snce gpproximately July
1985. The separation, however, was clearly for “economic reasons’ as Defendant left Bangladesh to
obtain employment to support hisfamily. In fact, Defendant continued to support the family throughout
1994 with periodic support payments. Throughout the parties separation and until Plaintiff filed the
ingance actionfor divorce, Plantiff had, like Mrs. Hanan, conducted herself indl respects as Defendant’s
spouse. Itisclear from the tesimony of Plaintiff that she continued to resde in and maintain the martia
property and care for the parties minor child and pay debts incurred by Defendant as late as 1997. In
addition, Defendant continued to hep Plaintiff’ s family by bringing her brother, Mr. Rahman, to Saipan to
work. Therefore, for purposes of the Marital Property Act of 1990, the date of separation for purposes
of digribution of the maritd estate is the date the complaint was filed - June 16, 1998.

C. Award of Portion of Marital Estate.

The primary properties contained withinthe maritd estate at the time of the parties’ separation, are
acertainparcel of red property located in Bangladesh and ataxi business on Saipan. Plantiff trandferred
one hdf of thered property in Bangladeshto her brother for his continued financid support of hersalf and
the minor child since the Defendant discontinued support in 1995. Fantiff continues to pay taxes and
resides on the remaining parce with Rima. Given Defendant’ s lack of support over the past seven years
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and his disspation of the maritd estate as discussed, the Court awards the property in Bangladesh to
Paintiff.

Defendant aso owns another parcel of property inBangladesh, acquired prior to the marriage held
in hisown name. Defendant shall keep the other parcel held in his name as his separate property.

The other remaining property contained within the maritd estate is a taxi business on Saipan
operated by Defendant. Plaintiff does not seek an award of an interest in such business property asit is
impractica for her to oversee or obtain an accounting of the proceeds of such business. Instead, Plaintiff
seeksanaward of permanent spousal support, inan amount necessary to meet her basic needs urtil death
or remarriage, in lieu of an award of an interest in the taxi business operated by Defendant.

Defendant has made every effort to hide the assets contained in the marital estate or to divest
himsdf of title to safeguard those assts from Plantiff’s daims. Plaintiff has requested that she be awarded
permanent support in lieu of a property divison of the taxi business, given the difficultiesin effecting any
order for property distribution. Suchanaward is clearly equitable given the facts of this case, and amilar
awards of dimony inlieuof property divison have beenmade by other courts under Smilar circumstances.
See Wood v. Wood, 793 P.2d 1372, 1373-75 (Okla. Ct. App.1990) (holding that where a husband
appropriated moniesfromthe parties bank accountsat the timehefiledthedivorcepetitionand established
a secret bank account which he attempted to conceal from consideration by the triad court as part of the
marita estate, and where the husband was awarded the coupl€' s house, anaward of $75,000 dimony in
lieu of property divison wasjudtified).

In the ingant case, Defendant had a successful and ongoing taxi businessunder which he operated
no lessthanseven taxis.  This business generated inexcess of $50,000 per year for each of the threeyears
it was operated prior to thetrid. Defendant industriousness, intention to remainin Saipan and past earning
ability clearly show he hasthe ability to earn theincomehehad prior totrid. Plaintiff, onthe hand, wishes
to return to Bangladesh to be with the parties daughter and her family. Under these circumstances, the
Court finds that it would be just and equitable that Plaintiff be awarded permanent support in lieu of
property divison of the taxi busness.

D. Plaintiff isEntitled to Alimony for “Necessaries’

The basic due process jurisdictional requirement for an enforceable award of dimony and child
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support ordersisthat the forum court must have in per sonam jurisdictionover the party againstwhomsuch
ordersaredirected. See Estinv. Estin, 834 U.S. 541, 68 S. Ct. 1213, 92 L. Ed. 1561 (1948). The
requirement is satisfied in the same manner as in other civil actions: there must be sufficient “minimum
contacts’ between the individua defendant and the State so that the exercise of jurisdiction by the Sate is
not offensive to “traditiona notions of far play and substantid justice.” See Shaffer v. Heitner, 433 U.S.
186, 97 S. Ct. 2569, 53 L. Ed. 2d. 683 (1977).

Because Defendant has resided within the Commonweslth of the Northern Mariana |dandssince
1987, the Court clearly hasin personam jurisdiction over Defendant. Like other choice of law issues,
because Plaintiff has chosen to bring her action in this jurisdiction and has consented to submit to the in
per sonam jurisdictionof the Court, she hasa so agreed to submiit to the laws of the Commonwedthof the
Northern Mariana Idands relative to the award of spousa support.

The leading case in the Commonwedlth concerning the issue of alimony or spousal support is
Thornburg v. Thornburg, 1997 MP 27,5N.M.1. 125. In Thornburg, citing Washburn v. Washburn,
677 P.2d. 152, 158 (Wash.1984) and Ahlo v. Ahlo, 619 P.2d. 112, 117 (Haw. Ct. App. 1980), the
Supreme Court recognized that an award of maintenance, spousal support, or dimony iswithin the sound
discretion of the trial court. The Commonwedath Code provides for an order of spousal support, as the
court “deems jud] and [as] the best interests of dl concerned may require.” See 8 CMC § 1311.
Although the legidature gives no further guidance to determining whether, and under what circumstances,
dimony or spousal support should be awarded, the Supreme Court upheld two key factorsin determining
whether dimony should be awarded:

1. The dependant spouse’ s need for support and maintenance; and,

2. The supporting spouse' s ability to pay.

Thornburg at 110, 5 N.M.I. at 126 (citing Gottsengen v. Gottsegen, 492 N.E.2d 1133 (Mass. 1986);
Brown v. Brown, 300 So. 2d 719 (Fla. Dist. Ct. App. 1974)).

In the instant case, Plaintiff presented evidence that asaresult of her lack of education, advanced
age, and culturd redrictions, she is incagpable of obtaining any employment.  As a result, Plaintiff is
incgpable of supporting hersdf unless she was able to remarry, a prospect which appearsto be unlikely.

At the same time, Defendant has been running a successful taxi-cab business, and has been
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producing income sufficient to support his bigamous relationship, and other children born of the second
marriage. Plantiff seeksan award, from Defendant, of permanent aimony until death or remarriage. Other
courts have found the following considerations in the award of dimony to be gpplicable, dl of whichwould
be consdered in Pantiff’sfavor here:

1 Standard of living established during the marriage; Rainwater v. Rainwater, 869 P.2d
176 (Ariz. Ct. App. 1993);

2. Theincome and financid resources of the parties; Moorev. Moore, 543 So. 2d 252 (Fla.
Dig. Ct. App. 1989) (the party seeking support mug prove that he or she needs the
support;

3. Durationof the marriage; Inremarriage of Benson, 932 P.2d 104 (Ore. Ct. App. 1997)
(wife of 22 years entitled to $3,500 monthly support for four years and $2,000 in
permanent support); and,

4, Age and physica and emotiond hedlthof the parties; In re Marriage of Ross, 772 S.W.
2d 890 (Mo. Ct. App. 1989) (an award of permanent maintenance of $750 per month
was afirmed as a reault of a 21-year mariage where the wife’'s background did not
indicate that her employment opportunities would improve draméticaly with additiona
educationd training).

Inthe ingant case, each of the factorslisted above favor anaward of permanent support to Rlantiff.

Paintiff stated that she needs aminimum of $290 per month to support her and Rima* Defendant has
enjoyed income in excess of $50,000 per year for the years precedingtrid. The duration of the marriage
was in excess of 20 years. It is clear from Pantiff’s testimony that she does not have the education or
training to obtain ganful employment, and it is unlikdy that her Stuation would improve with additiona
training or education. Congdering Plaintiff’ srequest for an award of permanent alimony or spousa support

in lieu of property interest in the taxi business and her need for support and maintenance, the Court finds

2L The Court notes that Rima has reached the ae of majority and finds Plaintiff’s request should be adjusted
by prorating the amount by two.
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$200 per monthin permanent dimony is reasonable and equitable and is hereby awarded.?? Such dimony
shdl be retroactive from the date of thefiling of the Complaint and shal continue urtil Plaintiff’s deeth or
remarriage. See Monroe v. Monroe, 745 So. 2d 249 (Miss. 1999).

E. Retroactive Child Support

As gated previoudy, the basic due process jurisdictionreguirement for alimony and child support
order isthat the forum court must have in personam jurisdiction over the defendant. 1t cannot be argued
that this Court does not have in personamjurisdictionover Defendant inthe indant case. Asaresult, the
Court clearly has jurisdiction to award child support, despite the fact that the child is not a resident of the
Commonwedth. The operative issue in determining whether a court hasjurisdictionto enter an order for
child support is not the residence of the child, but the court’ sjurisdiction over the defendant. See Kulko
v. Superior Court of California, 436 U.S. 84, 98 S. Ct. 1690, 56 L. Ed. 2d 132 (1978).

In Pille v. Sanders, App. No. 99-009 (N.M.I. Sup. Ct. June 28, 2000) (Opinion at 7), the
Supreme Court of the Commonwesalthrecognized that a parent’ s duty to providesupport to hischild begins
a birth. In the ingtant case, Defendant was paying child and spousal support in the amount of
approximately $151.71 per month through 1994. Since thet time, however, dl support payments have
ceased. Defendant’ sobligation to support the minor child, however, did not cease until March 2000 when
the child reached the age of mgority. The Court finds that Plaintiff is entitled to an award of retroactive
support fromJanuary 1995 until March 2000, inthe total amount of $3,876 (U.S.). That amount is based
on the average monthly support Defendant sent to Plaintiff from 1988 to 1994, prorated by two, or $76
per month.

F. Cost and Attorney Fees

Higoricdly, acourt’ sauthority to award attorney feeswas founded inthe commonlaw. Origindly,
the right to an award of attorney fees was founded upon a husband’ s obligation to support hiswife. See
In re Marriage of Johnson, 568 N.E.2d 927 (lll. App. Ct. 1991). Having roots in the common law,

22 The amount is based on the amount required to support both Rima and Plaintiff, prorated by two ($290 + 2
= $145 per month) plus fifty five dollars is awarded per month for Plaintiff in lieu of property division of Defendant’s
business. The total permanent support awarded is $200 per month. The Court notes this amount is equitable and
reasonable considering Plaintiff received between 1988 to 1994 an average of $151.71 monthly from Defendant and that
from 1995 to the filing of the Complaint Defendant had an annual income in excess of $50,000.
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awardsfor attorney fees can be made even without specific Satutory authorization. See Ex parteAustin,
15 So. 2d 710 (Ala 1943); see also Connor v. Connor, 91 SW.2d 260 (Ark. 1936). Even in those
jurisdictions which have enacted statutes governing the award of attorney fees, the courts have awarded
fees on the theory that these fees are “necessary expenses’ and available on the same principles as
temporary support. See Smith v. Smith, 330 So.2d 439 (Ala. 1976); see also Weiner v. Weiner, 290
A.2d 307 (N.J. 1972). Some courts have described the power to award counsdl fees in matrimonia
actions as part of the court’s general equity jurisdiction, to be exercised in the court’s discretion, when
warranted by the parties’ rdative abilitiesto pay. SeeMauldinv. Mauldin, 275 P.2d 113 (Cd. Ct. App.
1954); see also Zaruba v. Zaruba, 498 SW.2d 695 (Tex. App. 1973).

The courts have broad discretionary power to award counsel feesin casesinvolving domestic law
issues. See Weschler v. Weschler, 605 N.Y.S.2d 26 (N.Y. 1993) (holding that $15,000 interim award
of counsdl feesisaproper exercise of discretion in view of length of marriage, wife' s unemployment and
husband’ swell-paying employment). SeealsoForengv. Foreng, 509 N.W. 2d 38 (N.D. 1993) (holding
that atrial court abusesits discretion in the award of counsel fees only where the court has acted in an
arbitrary, unreasonable and unconscionable manner). In making an award of atorney fees, the principa
congderation is the rdative financid resources of both parties. See Montante v. Montante, 627 So. 2d
554 (Ha Dig. Ct. App. 1993) (holding that the fallureto award attorney fees, giventhe husband’ ssuperior
abilityto pay, anabuse of discretion). Other condderations include whether litigation has been conducted
in good or bad fath. See Dussart v. Dussart, 546 N.W.2d 109 (S.D. 1996) (holding that tria court
abused itsdiscretioninfaling to award gppdlant wife sattorney feeswhere appellee husband had admitted
cregting a secret bank account during the parties marriage and using its funds to pay his attorney fees).

In theingtant caseg, it is clear that an award of attorney fees and costs is appropriate. First and
foremodt, the relative financial position of the parties required an award of attorney fees to Plaintiff.

Second, Defendant did not act ingood faithinthe course of the litigation. Not only did Defendant
perjure himsdf, he has attempted to dissipate and hidethe assets of the maritd estate. Plantiff hasincurred
subgtantia expense in prosecuting this action for divorce. Such costs and expenses have only increased
as a reault of Defendant’s efforts to deny his mariage to Rantiff, and the introduction of perjurious
tesimony. Pantiff shal be awvarded al reasonable costsincurred in prasecuting this action including her
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transportation expenses from Bangladesh and reasonable attorney fees. The Court, however, does not
indude Plantiff’s lodging expenses on Saipan as part of the costs accessed in this subsection, given the
award of dimony retrospective to the date of filing of thisaction. Counsd for Plaintiff shal submit hiscost
breakdown by November 27, 2002. Defendant shall be given until December 2, 2002, tofilean objection
to suchcosts. The Court will issue aseparate order on the amount due to Plaintiff for reasonable attorney
fees and costs.
V. CONCLUSON

NOW THEREFORE, for the foregoing reasons, with good cause appearing, it is hereby
ORDERED, ADJUDGED AND DECREED:

1. Judgment for Divorce is hereby entered against Defendant;

2. Paintiff is awarded the marita property located in Bangladesh described in Plantiff’s Exhibit

3. Paintiff isawarded permanent dimony or spousa support for necessariesintheamount of $200
(U.S. dollars) per month, retroactive to the date of the filing of this Complaint - June 16, 1998, and such
payments shal continue until Plaintiff’s death or remarriage;

4. Defendant shall pay retroactive child support from January 1995 to March 2000 in the amount
of $3,876 (U.S. dollars); and,

5. Defendant shdl pay for all reasonable costs and fees.

SO ORDERED this 29th day of November 2002.

19
VIRGINIA S. SABLAN-ONERHEIM, Associate Judge
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