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IN THE SUPERIOR COURT
FOR THE
COMMONWEALTH OF THE NORTHERN MARIANA ISLANDS

JAGUAR, INC,,

JAPAN ENTERPRISES, INC,,
WORLD INTERNATIONAL, INC., and
TAKAHARU KOMODA,

CIVIL ACTION NO. 00-0145

Hantiffs,

ORDER GRANTING
DEFENDANTS MOTION
FOR SUMMARY JUDGMENT
ITO SUISAN FOOD CO., INC,,
MERCI CORP., HIDEAKI SAWADA,
MISAE TAMBO, AMERIANA CORP.,,
EMPEROR ENTERPRISES CORP,, and
HIROFUMI NAKAYAMA

Defendants.

N N N N N N N N e N N N N N N N N

. INTRODUCTION

The above matter came on for a hearing on September 25, 2002, at 9:00 am. on Defendants
Motionfor Summary Judgment. Robert B. Dunlap, 11, Esg. appeared onbehdf of Defendants. William
M. Fitzgerdd, Esg. appeared on behdf of Fantiffs The Court, having reviewed the briefs, exhibits,
affidavits, and having heard and consdered the arguments of counsdl, now renders its written decison.

Il. FACTS

A. The Parties

Fantiffs in this case are Jaguar, Inc. (“Jaguar”), Japan Enterprises, Inc. (“Japan Enterprises’),
World International Corp. (*World”) and Takaharu Komoda (*Mr. Komoda’). Mr. Komoda is a
principd officer and shareholder in each of the plaintiff corporations.

Defendants in this case are I1to Suisan Food Co., Inc. (“Ito Suisan”), Merci Corp. (“Merc”),
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Ameriana Corp. (“Ameriand’), Emperor EnterprisesCorp. (“Emperor”), Misae Tambo (* Mrs. Tambao”),
Hideaki Sawada (“Mr. Sawada’), and Hirofumi Nakayama (“Mr. Nakayama’). Mrs. Tambo became
the president and principal stockholder of 1to Suisan upon the death of her husband Eizo Tambo (“Mr.
Tambo”). Mr. Sawada is the principad owner and officer of Ameriana and the principa officer of
Emperor and Merci. Mr. Nakayamaiis Ito Suisan’s attorney in Japan.
B. Factual Background

Sometime in the 1980's, Mr. Tambo began investing in Saipan red estate through his company
ItoSuisan. Fird, Ito Suisan built theMay Ten | building in Gargpan. Then, 1to Suisan subleased property
in Garapan from Japan Enterprises, and built the May Ten 11 building. Mr. Tambo also opened a
nightdub and arestaurant through the Saipan Futaba Group Corp. (“Saipan Futaba’),? and indirectly
purchased land on Navy Hill for employee dormitoriesand agpartments. Mr. Komoda partialy managed
Mr. Tambo'sand Ito Suisan’ sbusiness afairs on Saipan.® In return, Japan Enterpriseskept dl rentsand
profits from the various Ito Suisanland and commercia property holdings while Mr. Komoda paid Mr.
Tambo aset annud fee* In March 1995, Ito Suisan and World executed a one year term agreement in
which World agreed to sublease and manage Ito Suisan’s Saipan red etate for a set fee® Under this
agreement, Ito Suisan gave World the power to sublease the properties.

In 1996, Mr. Tambo passed away and Mrs. Tambo became the presdent and principd

L Japan Enterprises entered into a property lease agreement with Emiliana C. Sablan in April 1984. The lease
will expirein April 2009.

2 Mr. Tambo and Mr. Komoda were both shareholders. Mr. Tambo’'s and Mr. Komoda's ownership interests
varied from twenty-five percent each to ninety-five percent and five percent respectively prior to the dissolution of the
corporation in January 1994.

3 Mr. Komoda signed an agreement with Ito Suisan in which he agreed to consult on management issues,
conduct certain office duties, recruit foreign workers, assist in raising funds and assist Ito Suisan with written
documents. Mr. Komoda's duties did not include “executing business, delegation, substitution or administration of Ito
Suisan’s management and/or operations.” Defs’ Reply to Pls.” Opp. a Ex. 1. Mr. Komoda received a monthly
compensation of ¥100,000. Id.

4 Mr. Sawada assisted Mr. Komoda in the management of the properties. Mr. Sawada held shares in Ito Suisan

for Mr. Komoda as a nominee and worked as an employee of Ito Suisan, Japan Enterprises, and then World Enterprises
until Mr. Komoda terminated him in 1997.

5 This agreement was not provided to the Court.
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stockholder inlto Suisan. After Mr. Tambo' sdeath, Plaintiffsassert that thearrangement between World
and Ito Suisan continued without interruptionfrom 1996 to 1999.° During that period, World continued
to collect rents, maintain the properties, make improvements and sublease the properties.

InJduly 1998, Mrs. Tambo and Mr. Nakayama informed Mr. Komodathat 1to Suisan’ sproperty
holdings were to be transferred to a third party for tax lidbility purposes. Mr. Komoda protested and
informed Ito Suisan that he wanted to sever the relationships between the parties and settle debts and
creditsbetweenthem. In March 1999, Mr. Nakayama, Mrs. Tambo and Mr. Komoda met at the Hyatt
Hotel to sttle the transfer arrangement and al accounts betweenthe parties. Plaintiffs assert that aspart
of the agreement reached at this meeting, World would maintain its management of the Ito Suisan
properties through March 2009. The agreement would further alow for a setoff of clams and debts
between the parties including fees and costs associated with aFair Labor Standards Act enforcement
action brought by the United States Department of Labor against Sawada, Saipan Futaba, Japan
Enterprises, Ameriana and Komoda (“U.S. Labor case”),” expenses incurred from closingthe May Ten
| Fano Bar uponMr. Tambo' srequest, and debts owed by Mr. Tambo to Mr. Komoda. Theagresment
further contemplated the transfer of World property holdings and Japan Enterprises property holdings to
Merci, for Mr. Komoda, Japan Enterprises and World to consent to the transfer of properties from Ito
Suisan to Merci and findly, for Merci to execute a promissory note to 1to Suisan for the Ito Suisan
properties. Mr. Komoda assertsthat al parties were in agreement that Mr. Komoda, through World,
would manage the properties for a period of ten years.

Following the Hyatt meeting, severa agreements were drawn up and signed. On March 12,
1999, Ito Suisanassgned dl of itsleasehold interestsin its redl propertiesto Merci. Also, onMarch 12,
1999, Merci and World entered into aone year term General Lease Agreement for severa properties.®
On March 14, 1999, Japan Enterprises subleased the Garapan property wherethe May Ten | building
gtsto Ito Suisan for a term of years ending April 15, 2009. Ito Suisan then subleased this interest to

® These agreements were not provided to the Court. The Court will assume that the arrangement between World
and Ito Suisan continued as one year term agreements similar to the first agreement in March 1995.

" seeReich v. Japan Enterprises Corp., 91 F.3d 154 (9th Cir. 1996) (unpublished).

8 This agreement appears to be smilar to the previous management agreements between World and Ito Suisan.
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Merci. InJune 1999, Mr. Komodareceived amemorandum documenting the agreement reached at the
Hyatt meeting. Mr. Komoda refused to sign the document because it allowed Ito Suisan to cancel
World' srightsto Ito Suisan’s properties before 2009.

On January 30, 2000, Merci notified World, Japan Enterprises and Jaguar that effective April
1, 2000, they would have to vacate the premise pursuant to the terms of the March 12, 1999 Genera
Lease Agreement. Thereafter, on March 20, 2000, Plaintiffs filed a Complaint for Fraud and Other
Rdid. Paintiffs dso filed an Emergency Motion for Temporary Restraining Order and Preliminary
Injunction, which this Court denied on April 26, 2000.

OnApril 10,2000, Merci filed Sx separate actions againg World, Japan Enterprises, and Jaguar
pursuant to the Holdover Tenancy Act. Plantiffs moved to consolidate this matter with the Holdover
cases, which this Court denied on July 14, 2000. On November 9, 2000, Pantiffsfiled an Amended
Complaint for Fraud and Other Relief setting forth twenty-three clamsfor rdief. On August 12, 2002,
Defendants filed this Motion for Summary Judgment. Plaintiffs oppose the motion.

1. ISSUES

1 Whether a partnership or joint venture rdationship exists between Mr. Komoda, Mr.
Tambo and Ito Suisan thereby barring the defense of statute of frauds.

2. Whether Plaintiffs sufficiently plead promissory estoppel thereby barring the defense of
Satute of frauds.

IV. ANALYSIS
A. Summary Judgment

Summary judgment is appropriate if the pleadings, depositions, answers to interrogatories,
admissons onfile and affidavits, if any, show that there are no genuine issues of materid fact and that the
moving party is entitled to judgment as a matter of lawv. See Com. R. Civ. P. 56(b); see also Celotex
Corp. v. Catrett, 477 U.S. 317, 323, 106 S. Ct. 2548, 2553, 91 L. Ed. 2d 265, 274 (1986). When
the moving party has shown an absence of evidence to support the nor-moving party’ s case, the non-
moving party must present specific facts showing there isagenuine issuefor trid. See MatsushitaElec.
Indus. Co. v. Zenith Radio Corp., 475 U.S. 574,587, 106 S. Ct. 1348, 1356, 89 L. Ed. 2d 538, 552
(1986); seealso Castrov. Hotel NikkoSaipan, Inc., 4 N.M.I. 268, 272 (1995). “[A] completefailure
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of proof concerning an essentia dement of the nonmoving party’ s case necessarily rendersdl other facts
immaterid.” Celotex Corp., 477 U.S. at 322, 106 S. Ct. at 2552, 91 L. Ed. 2d at 274. In attempting
to meet the moving party’ s burden, a movant that does not bear the ultimate burden of persuasionat tria
need not negate the other party’ sdam; rather, the movant need Imply point out to the court the lack of
evidence for the other party on an essentid dement of that party’sclam. Id. 477 U.S. at 325, 106 S.
Ct. at 2554, 91 L. Ed. 2d at 275.

If the moving party meetsitsinitid responghility, the burden thenshiftsto the opposing party to
establish that a genuine issue as to any materid fact actudly doesexist. See Matsushita Elec. Indus.
Co.,475U.S. a 586, 106 S. Ct. at 1356, 89 L. Ed. 2d a 586. In attempting to establish the existence
of thisfactud dispute, the opposing party may not rely upon the denias of its pleadings, but is required
to tender evidence of spedific facts in the form of affidavits, and/or admissible discovery materid, in
support of its contention that the dispute exists. See Com. R. Civ. P. 56(e); Matsushita Elec. Indus.
Co., 475 U.S. at 586 n.11, 106 S. Ct. at 1356 n.11, 89 L. Ed. 2d at 586 n.11; see also Strong v.
France, 474 F.2d 747, 749 (9th Cir. 1973). The opposing party must demonstrate that the dispute is
genuine inthat the evidenceis such that areasonable jury could return averdict for the nonmoving party.
See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48, 106 S. Ct. 2505, 2510, 91 L. Ed. 2d
202, 211 (1986); see also Wool v. Tandem Computers, Inc., 818 F.2d 1433, 1436 (9th Cir. 1987).

In resolving a motion for summary judgment, the court examines the pleadings, depositions,
answers to interrogatories, and admissions on file, together withthe affidavits, if any. See Com. R. Civ.
P. 56(c); SEC v. Seaboard Corp., 677 F.2d 1301, 1305-06 (Sth Cir. 1982). The court must view the
evidence and dl inferences to be drawn from the underlying facts in the light most favorable to the
nonmoving party. See Anderson, 477 U.S. at 247-48, 106 S. Ct. at 2510, 91 L. Ed. 2d at 211.
Nevertheless, inferencesare not drawn out of the air, and it is the opposing party’ s obligationto produce
afactud predicate fromwhichthe inference may be drawvn. See Richardsv. NielsenFreight Lines, 602
F. Supp. 1224, 1244-45 (E.D. Cd. 1985). The evidence proffered by the non-movant, however, must
be more thanthe non-movant's own pleadings and affidavits. Crest Uniform Co. v. Foley, 806 F. Supp.
164, 167 (E.D. Mich. 1992)
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In the case a hand, Defendants move for summary judgment on the following damsfor relief:

(@) Pantiffs Eighth Clam for Relief in which Plantiffs assert that
Mr. Sawada is indebted to Japan Enterprises in the amount of
¥9,923,000 and $192,851.61, plusinterest;

2 Rantiffs NinthClamfor Relief inwhichPlantiffsassert that Mr.
Sawadaand Ameriana areindebted to Japan Enterprisesin the amount
of $630,954.33, lesscredit for apayment of $46,000.00, for ther share
of feesand costs related to the U.S. Labor case;

(3 Fantiffs Fourteenth Claim for Rdlief in which Plantiffs assert
that Mrs. Tambo is indebted to Mr. Komoda in the amount of
¥120,000,000.00 withregard to considerationpaid by I1to Suisanfor the
sublease of the Garapan Property on which the May Ten Il building is
located;

4 Fantiffs Twenty-first Claim for Rdlief in which Plaintiffs assert
that 1to Suisan and Mrs. Tambo are indebted to Japan Enterprises for
the amount of $630,954.33, plus interest, for their share of fees and
costs related to the U.S. Labor casg;

) Fantiffs Twenty-second Clam for Relief in which Pantiffs
assertthat 1to Suisanand Mrs. Tambo areindebted to JapanEnterprises
for the amount of $115,446.00, plus interest, for expenses associated
with the closing of the May Ten | Piano Bar; and,

(6) Haintiffs Twenty-third Clam for Relief inwhich Plaintiffs assert
that Mrs. Tambo, Ito Suisan and Mr. Nakayama are liable to Mr.
Komoda and Japan Enterprises for the vaue of Lot 025 D 07, which
Mrs. Tambo had conveyed from Saipan Futaba to 1to Suisan.

Defendants assert that they are entitled to summaryjudgment on dams fourteen, twenty-one and twenty-
two because they are barred by the statute of frauds and/or the gatute of limitations, while dams eight,
nine and twenty-three are legdly deficient. Plaintiffs, on the other hand, assert that summary judgment
IS ingppropriate because there is a question of fact as to whether Mr. Komoda, Mr. Tambo and 1to
Suisan were engaged in apartnership or joint venture, which created a fiduciary relationship barring the
gpplication of the statute of frauds and the statute of limitations. Plaintiffs dso assert that summary
judgment isinappropriate because there is a question of fact as to promissory estoppd.
B. Partnership or Joint Venture

Inthar Opposition, Flantiffs request the Court to refer to Ito Suisan’ smemoranduminopposition
to Mr. Komoda's Mation to Vacate filed in Merci Corp. v. World Int’| Corp., Civ. No. 00-0173

(N.M.I. Super. Ct), which “gives a farly accurate rendition of the facts surrounding the relationship
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between Ito Suisan, [Mr.] Komoda, [Mr. & Mrs.] Tambo[], [Mr.] Nakayama.” PIs.’ Opp. at 2.
Because there isno factud dispute, the relationship between the partiesis a matter of law. See County
of Riverside v. Loma Linda Univ., 118 Cal. App. 3d 300, 313 (Cd. Ct. App. 1981) (“Where the
evidence bearing on the issue is conflicting, the existence of ajoint ventureis primarily a question of fact.
On the other hand, where there is no conflicting extringc evidence concerning the interpretation of the
contract creating the relaionship, theissueisone of law.”)  Faintiffs conclude that, based on the facts
surrounding the relationship between Mr. Komoda and Mr. Tambo, as well as Mr. Komoda's
contribution of time, labor and money, a partnership or joint venture existed between Mr. Komoda, Mr.
Tambo, and 1to Suisan up to March 1999. Defendants, however, disagree. In determining whether a
partnership or joint venture exists:

The Court [] looks to RESTATEMENT (SECOND) OF AGENCY § 14A

(1958), which defines a partnership as “an association of two or more

persons to carry on as co-owners abusiness for profit,” incorporating

the definition of the Uniform Partnership Act § 6(1). A partnership is

characterized by a voluntary agreement [to] “ share profits and losses.

.. which may arise from the use of capitd, labor or kill in a common

enterprise, and an intention on the part of the principals to form a

partnership for that purpose” While no single factor isdetermindtive in

any givencase, courtslook most frequently to three factors: theright of

a party to sharein profits, her ligbility for losses, and her right to exert

some control over the business enterprise. Whileajoint venture is of

shorter duration than a partnership, the same legd criteria govern the

exisence of ajoint venture as define a partnership.
Prop. Mgmt., Inc. v. Inoue, Civ. No. 92-1455 (Super. Ct. Apr. 4, 1994) (Decison and Order on
Faintiff’ sMotionfor Partial Summary Judgment at 6-8)(citations omitted); seealso Countyof Riverside,
118 Cdl. App. 3d a 313 (holding that with a “joint venture’ thereis“an understanding asto sharing of
profits and losses, and right of joint control”).

Upon review of the record, there is no evidence to establish a partnership or joint venture
betweenMr. Komoda, Mr. Tambo, and 1to Suisan. Paintiffsfail to establish that Mr. Komodaand Mr.
Tambo entered into an agreement with the intent to form a partnership. There is no written contract or
agreement establishing apartnership or joint venture between Mr. Komoda, Mr. Tambo and 1to Suisan.
The only written agreement between Mr. Komoda and 1to Suisan is one inwhich Mr. Komoda is

specificdly prohibited from conducting business on behdf of Ito Suisan or being responsible for Ito
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Suisan’ sexternd operations. See Defs” Reply at Ex. 1. Rather, Mr. Komodaacted as a consultant and
property manager for I1to Suisan. 1d. The evidence proffered by Raintiffs to support ther contention
consists of Mr. Komoda's statements that he and Mr. Tambo acted as partnersand short referencesto
pleadings, declarations and affidavits filed in Merci Corp. v. World Int’l Corp., Civ. No. 00-0173
(N.M.I. Super. Ct.). The Plantiffs have not attached these pleadings, declarations and affidavits, or
provided them to this Court for full review in this case. Such conclusory statements, without evidentiary
support, are insufficient to create agenuine issue of fact. See Causey v. Balog, 162 F.3d 795, 802 (4th
Cir. 1998). Thus, based on the record before the Court, the Court findsthat Mr. Komodadid not exert
any control over the business enterprise of Ito Suisan, nor did he share in the profits and losses of 1to
Suisan. Further, there is no evidencethat Ito Suisanshared inthe profitsand lossesof Mr. Komodaand
his corporations. Thus, as a maiter of law, Plantiffs fal to establish the eements necessary for a
partnership or joint venture.
C. Promissory Estoppel

Paintiffs next assart that summary judgment isingppropriate because there is a question of fact
as to whether Mr. Komoda relied to his detriment on promises made by Mrs. Tambo and Mr.
Nakayama. Spedificdly, Rantiffs dlege that Mrs. Tambo and Mr. Nakayama agreed to allow Mr.
Komoda to manage and lease the properties transferred from Ito Suisan to Merci for a period of ten
years so that he could earn back various debts and obligations owed to him by Mr. Tambo and Ito
Suisan.  In return, Mr. Komoda would forego taking immediate action on his clams. Mr. Komoda
contends that because he relied on this agreement he is now not able to pursue the monies owed him.

“Application of the doctrine of promissory estoppel is based on the particular factua
circumstances of a case and, as an equitable remedy, isemployed to dleviate an injudtice resulting from
grict adherence to established legd principles, such as those underlying the satute of frauds. Thus,
promissory estoppd, if established, canbe invoked to defeat the defense of the tatute of frauds.” Crest
Uniform Co., 806 F. Supp. at 169 (citations omitted). To establish promissory estoppel, Plantiffs must
show:

(1) aclear and definite promise;

(2) [thet] the promise was made withthe promisor’ s clear understanding
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that the promisee was seeking an assurance upon which the promisee
could rely and without which he would not act;

(3) [that] the promisee acted to his substantial detriment in reasonable
reliance on the promise; and

(4) [thet] injustice can be avoided only by enforcement of the promise.
Schoff v. Combined Ins. Co. of Am., 604 N.W.2d 43, 49 (lowa 1999). To be sufficient to support
estoppel, a promise must be definite and clear. Crest Uniform Co., 806 F. Supp. a 169. Where a
defense under a statute of fraudsis raised, the rule is that one must have acted to his detriment solely in
reliance on the ora agreement. 1d. Where a plantiff sufficiently aleges promissory estoppe to
circumvent the statute of frauds, a question of fact israised. Id.

Here, Rantiffs assert inthar pleadings that Mrs. Tambo’ sand Mr. Nakayama spromisethat Mr.
Komodawould be able to recoup the ¥120,000,000 owed by 1to Suisanto Mr. Komoda* was definite
and subgtantia in that it involved large sums of money and subgtantial assets and was in fact aquid pro
quo - go dong with us and don't make any trouble now and well take care of you, dlowing you to
recoup your money.” PIs’ Opp. a 9. Upon review of the record it appears that the only evidence
submitted by Plantiffs of a promise are Mr. Komoda s declarations that refer to a.continuing partnership
after Mr. Tambo's desth, aswell as excerpts of affidavitsof Mr. Kinashitaand Mr. Miyashi that are not
submitted in their entirety.® This evidence is conclusory and insuffident to establish a genine issue of
material fact or the requisite eements for a defense of promissory estoppd.

D. Plaintiffs Claims for Relief

Turning now to Flantiffs Clamsfor Relief, the Court finds the following:

1 Plaintiffs Eighth Claim for Relief — At the hearing, Plaintiffs conceded this clam.
Defendants Moation for Summary Judgment is, therefore, GRANTED asto Plantiffs Eighth Clam for
Reief.

2. Plaintiffs Ninth Claim for Relief — Plantiffs assert that Mr. Sawadaand Amerianaare
indebted to Japan Enterprises in the amount of $630,954.33 less credit for a payment of $46,000 with
regard to the judgment, aswdl asfeesand costsrelated tothe U.S. Labor case. Inthe U.S. Labor case,

9 Mr. Kinashitaand Mr. Miyoshi appear to be Japanese lawyers for 1to Suisan.
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Mr. Sawada, Saipan Futaba, Japan Enterprises, Ameriana, and Mr. Komoda were held jointly and
severdly lidble for the amount of $594,432.° Sawada s maximum liability totaled $445,682.00. This
amount included Ameriand s liability for $8,383.02 and Japan Enterprises liability of $437, 298.98,
because the Disgtrict Court found Mr. Sawada to be an*“employer” within the meaning of the FLSA with
respect to the employees of Amerianaand Japan Enterprisesand, therefore, liable for those defendants
violaions

Defendantscontend, however, that Mr. Sawadawasanemployee of Japan Enterprisesand never
agreed to be respongible for the debts of Japan Enterprises. Mr. Sawada s only obligation wasto pay
for Ameriand s ligbility. Thus, Mr. Sawada's persond liability to the U.S. Department of Labor was
satidfied by Japan Enterprises payment of that liability and Japan Enterprises is not entitled to
contribution. Defendants assart that Mr. Sawada s entitled to indemnification as an employee pursuant
to4 CMC 84497, whichstatesthat “[u]nlessa corporation’ sarticles of incorporation provide otherwise:
... . The corporation may indemnify and advance expenses under this article to an officer, employee,
or agent of the corporation who is not a director to the same extent asto a director.”

Defendants fal to establish as a matter of law that Plantiffs are not entitled to any amount of
contribution from Mr. Sawada as a statutory employer. Though a corporation may indemnify an
employee, the Digtrict Court did not find Mr. Sawada to be lisble as an enployee™ Regardless, the
dam is now time barred under 7 CMC § 4304(c), which dates that “any separate action by the
tortfeasor to enforce contribution must be commenced within one year after the judgment has become
find by lapseof time for apped or after appellate review.” Defendants Motion for Summary Judgment
asto Plaintiffs Ninth Claim for Relief is, therefore, GRANTED.

3. PlaintiffsS Fourteenth Claim for Relief — Plaintiffs assart that Mrs. Tambo isindebted

to Mr. Komoda in the amount of ¥120,000,000. Mr. Komoda contends that this amount was

10 The costs and fees incurred totaled over $1 million.

1 Attached to Mr. Sawada's Declaration is a document drafted by Mr. Komoda entitled “Commitment.” This
document appears to release Mr. Sawada from having to pay back “advanced money paid.” Defendants assert that this
document intended to release Mr. Sawada from any liability as to debts owed under the U.S. Labor case. The document,
however, does not make any mention of the U.S. Labor case and is disputed by Mr. Komoda. Thus, there is a question
of fact as to whether Mr. Komoda released Mr. Sawada from any monetary liability related to the U.S. |abor case.
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consideration for the Garapan property subleased by Ito Suisan from Japan Enterprises and that upon
Mr. Tambo's death, Mrs. Tambo agreed to pay back the debt over a period of ten years. Defendants
contend that Mr. Komoda's claim is barred by the statute of limitations and that his clam for the
¥120,000,000 should have been made against Mr. Tambo's estate in 1998. Fantiffs onthe other hand
assert promissory estoppe.

As discussed above, the Court finds that Plantiffs falled to sufficently establish promissory
estoppel. Again, the record before the Court reveals no evidence of apromise by Mrs. Tambo to repay
Mr. Tambo's debt. Plaintiffs merely date that Mrs. Tambo made a promise. See Hansen v. United
Sates, 7 F.3d 137, 138 (9th Cir. 1993) (holding that a party cannot rely on unsupported conclusory
statements). Moreover, a promise to pay for the past debts of another is a collateral promise that fdls
under the statute of frauds, which requires that certain contracts be in writing to be enforceable.
Gillhespy v. Bolema Lumber and Bldg. Supplies, Inc., 146 N.W.2d 666 (1966); 2 CMC § 4914.
Here, there is no written agreement. Defendants Motion for Summary Judgment is, therefore,
GRANTED, asto Plantiffs Fourteenth Claim for Relief.

4, Plaintiffs Twenty-first Claim for Relief — Pantiffs assert that Mrs. Tambo and Ito
Suisan are indebted to Japan Enterprises for the amount of $630,954.33, plus interest, for their agreed
share of cogts, expenses and the Judgment inthe U.S. Labor case. Defendants assert that thisclam is
barred by the statute of frauds and the statute of limitations.

Fantiffs contend that Mr. Tambo agreed to pay one third of the expenses related to the U.S.
Labor case. Mr. Tambo and Ito Suisan, however, were not partiesto thelitigation.  Thus, Pursuant
to the statute of frauds:

The following contracts are invdid unless the same, or some note or
memorandum thereof, is in writing and subscribed by the party to be
charged or by his agent:

(b) A specid promise to answer for the debt, defaullt, or
miscarriage of another.

2CMC §4914. Plaintiffsfail to provideawrittendocument evidencing Mr. Tambo’' sagreement. Thus,
pursuant to the statute of frauds, this dam is barred. Further, there is no evidence that Mrs. Tambo

agreed that 1to Suisan would pay the one third share of expenses. Because Plaintiffs concedethat clams
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of contributionor dams againg Mr. Tambo' sestate are not relevant, thisCourt declinesto addressthese
issues. Defendants Motion for Summary Judgment as to Plaintiffs Twenty-first Clam for Rief is
GRANTED.

5. Plaintiffs Twenty-second Claim for Relief — Pantiffs assert that Mrs. Tambo, 1to
Suisan and Mr. Nakayama are responsible for the expensesin the amount of $115,446 related to the
closure of the May Ten | Piano Bar owned by Saipan Futaba. Plaintiffs contend that Mr. Tambo
requested the closure of the piano bar and would bear the expenses. Flaintiffs, however, fall to proffer
any evidence of this promise, induding a written agreement. See 2 CMC 8 4914. After his degth,
Fantiffs assert that Mrs. Tambo agreed to be responsible for the debt. Mr. Komoda asserts that this
expense was included in the agreement between the parties in which Mr. Komoda would remain in
control of the propertiesfor ten years.

Asdiscussed above, the Court findsthat Plantiffsfalled to sufficently establishaclear and definite
promise and, therefore, cannot rely on promissory estoppel. Because there is no written agreement and
Hantffs fal to establish a partnership or promissory estoppdl, summary judgment is appropriate.
Defendants Motion for Summary Judgment is, therefore, GRANTED asto Plantiffs Twenty-second
Clam for Rdidf.

6. Plaintiffs Twenty-third Claim for Relief —Paintiffs assert that Mrs. Tambo breached
her fiduciary duty to Mr. Komoda when, acting in her capacity asExecutrix of Mr. Tambo' sestate, she
executed an Assgnment of Lease trandferring property owned by Saipan Futaba to 1to Suisan. The
evidence supportsafindingthat Mr. Komoda did not object to the transfer and infact participated inthe
property transfer. The evidencea so supportsthat Mr. Komodadid not suffer any damages as aresullt.

Agan, Rantiffsfaledto present evidenceof aclear and definite promise. Further, Plaintiffsfailed
to show damage from the transfer of the property. Defendants Motion for Summary Judgment, is
therefore GRANTED asto Plantiffs Twenty-third Clam for Relief.

V. CONCLUSION

For the foregoing reasons it is hereby ordered that summary judgment is GRANTED as to the
falowing dams

1. Paintiffs Eighth Claim for Relief.
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Fantiffs Ninth Clam for Relidf.
Fantiffs Fourteenth Claim for Relidf.

2

3

4. Hantiffs Twenty-first Clam for Relief.

5 Fantiffs Twenty-second Clam for Relief.
6

Fantiffs Twenty-third Claim for Relief.

SO ORDERED this 22nd day of October 2002.

/s Edward Manibusan
EDWARD MANIBUSAN, Presiding Judge
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